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Michaelmas  Terrn^ 


In  the  Second  Year  of  the  Reign  of  William  IV. 


DeVENOGE  v.  BoUVERIE.  Nov.  %. 

''pHE  Plaintiff  had  obtained  a  rule  nisi  for  the  De-  An  annuity 

fendant  to  produce,  and  for  the  Plaintiff  to  inspect  ^><^^^J"ch 
and  take  a  copy  of,  an  indenture  between  the  Plaintiff  counterpart, 
and  Defendant,  bearing  date  October  11th,  1814.  ^^^  placed  in 

By  this  deed  the  Defendant,  in  consideration  of  650/.,  j^  ^  ^^^^ 
had  granted  an  annuity  to  the  Plaintiff  of  lOOL  a  year;  for  grantor 
and  there  being  no  counterpart,  the  deed  was,  as  the  ^  ^"^^V 
Plaintiff  deposed,  placed  in  the  hands  of  one  Rilei/j  the  annuity  for 

solicitor  concerned  for  the  Defendant  and  on  behalf  of  grantee-   The 

grantor  re- 
deemed the  annuity  by  paying  the  amount  of  the  purchase  money  to  R^  who,  without 
exprett  authority  from  the  grantee,  delivered  the  deed  to  grantor  to  be  cancelled.   R, 
ha^g  absconded  without  paying  the  grantee,  and  the  grantee  having  sued  grantor 
for  arrean.  Held,  that  he  was  entitled  to  call  for  an  mspection  of  the  deed. 

Vol.  VIII.  B  all 
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all  parties,  on  an  understanding  that  he  should  receive 
the  annuity  on  the  part  of  the  Plaintiff. 

In  1816  the  Defendant  redeemed  the  annuity,  by 
paying  the  amount  of  the  purchase-money  into  the 
hands  of  Rilei/j  when  Biley  delivered  up  the  deed  to 
him  to  be  cancelled  without  any  express  authority  from 
the  Plaintiff. 

Rilet/  never  disclosed  this  to  the  Plaintiff,  but  con- 
tinued to  pay  the  annuity  till  1830,  when  he  absconded; 
and  the  annuity  being  no  longer  paid,  the  Plaintiff  com- 
menced this  action  on  the  deed. 

On  the  part  of  the  Defendant  it  was  sworn  that  the 
deed  was  prepared  by  Biley,  and  placed  in  his  hands  as 
agent  of  the  Plaintiff,  and  not  as  solicitor  of  the  De- 
fendant. 


Merewether  Serjt,  who  sliewed  cause,  contended  that 
this  was  not  a  case  in  which  the  Court  would  sum- 
marily assist  the  Plaintiff.  The  deed  was  lawfully  in 
possession  of  the  Defendant,  upon  payment  of  the  pur- 
chase-money to  the  Plaintiff's  agent,  who  had  authority 
to  receive  it,  as  might  be  inferred  from  the  fact  of  his 
holding  the  deed,  and  receiving  the  annuity  for  the 
Plaintiff.  The  parties  being  both  innocent,  potior  est 
conditio  possidentis  f  and  the  rather,  as  there  had  been 
laches  on  the  part  of  the  Plainti£^  in  not  watching  more 
closely  the  conduct  of  his  agent. 

Wilde  Seijt.  The  laches  is  on  the  pait  of  the  Defend- 
ant, in  redeeming  the  annuity  without  communication  with 
the  principal,  or  requiring  his  written  discharge.  Rilej/ 
held  the  deed  as  trustee  for  both  parties.  In  his  hands 
the  Plaintiff  would  have  been  entitled  to  an  inspection ; 
and  the  Defendant  having  obtained  the  deed  without 
authority,  cannot  now  deprive  the  Plaintiff  of  his  right. 


TiNDAL 


IN  THB  Second  Year  of  WILLIAM  IV. 

TiKDAL  C.  J.  It  -would  be  of  no  advantage  to  the 
Defendant  if  the  Court  were  to  discharge  this  rule :  a 
little  evidence  would  be  sufficient  to  launch  the  Plain- 
tiflTs  case;  and  if  he  fell  into  a  variance,  it  would  pro- 
bably be  of  such  a  nature  as  a  Judge  might  at  once 
correct  under  the  provisions  of  the  late  act 

The  case,  however,  falls  within  the  ordinary  rule, 
which  entitles  a  party  to  the  inspection  of  a  deed  placed 
in  the  hands  of  one  as  trustee  for  several.  Although 
the  Defendant  denies  that  Riky  was  an  agent  for  him 
alone,  it  is  not  denied  that  he  was  agent  for  both 
parties,  and  that  agrees  with  the  probabilities  of  the 
case ;  for  there  was  but  one  part  of  the  deed,  and  it  was 
probable  that  it  should  be  held  for  the  use  of  both. 
But  take  it  that  Riley  was  agent  for  the  Plaintiff  alone : 
it  is  not  shewn  that  be  had  authority  to  receive  the 
redemption  money,  or  to  surrender  the  deed ;  the  De» 
fendant,  therefore,  cannot  withhold  a  deed  which  he 
has  obtained  without  authority.  The  want  of  caution 
is  rather  on  the  side  of  the  Defendant,  in  paying  with- 
out any  regular  discharge  from  the  Plaintiff  than  on 
the  part  of  Plaintiff,  who  had  no  reason  for  enquiry  as 
long  as  he  received  his  annuity  regularly. 


1831. 


Devenogb 

V. 

B0UVERI& 


Gaselee  J.  I  think  the  rule  ought  to  be  made 
absolute.  It  is  clear  that  Riley  was  the  agent  of  the 
Defendant;  for  the  deed  was  prepared  on  his  part  by 
Bilej/f  and  it  never  came  to  the  hands  of  the  Plaintiff. 


BosANQUET  J.  According  to  the  well  established 
practice,  the  Plaintiff  is  entitled  to  the  inspection  of  this 
deed.  Both  parties  were  interested  in  the  deed,  of 
which  only  one  part  was  executed,  and  that  part  was 
placed  in  the  hands  of  a  third  person,  as  agent  for  both. 
It  has  now  come  to  the  hands  of  the  Defendant,  as  it  is 
suggested,  by  his  redeeming  the  annuity ;  but  whether 
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he  obtained  it  with  or  without  the  authority  of  the 
Plaintiff,  is  the  question  to  be  tried  by  a  jury. 


Alderson  J.  concurring,  the  rule  was  made 


Absolute. 
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A  fine  on 
paper  from 
Jamaica^ 
where  no 
parchment 
could  be  pro- 
curedy  allowed 
to  pasS}  being 
copied  on 
parchment 
and  attached 
thereto. 


King,  Demandant ;  Gibson,  Deforciant. 

HTHIS  was  a  fine  from  Jamaica  on  paper,  and  on  the 
margin  of  the  acknowledgment  it  was  signified  that 
no  parchment  could  be  procured. 

Wilde  Serjt  moved  that  the  fine  might  pass,  although 
the  practice  of  the  Court  required  that  it  should  be 
engrossed  on  parchment.  In  many  cases  the  Court 
had  departed  from  its  strict  rules  where  circumstances 
rendered  the  observance  of  them  impracticable;  as  in 
Seton  V.  Sinclair  (a),  where  tlie  affidavit  of  due  acknow- 
ledgment was  not  made  by  an  attorney,  there  being  no 
attorney  for  the  party  to  resort  to;  and  in  Price^  de- 
mandantf  Williams^  tenant  (i),  where  there  was  no  notarial 
seal. 


Per  Curiam.    Let  the  fine  be  copied  on  parchment, 
and  the  paper  being  attached,  it  may  pass. 


{a)  %IV.  Blacks.  %%o. 


(3)  4  Taunt.  S1Z* 


IN  THE  Second  Year  of  WILLIAM  IV. 


18S1. 


WiLLATTs  V.  James  Kennedy.  .^^*  3. 


n^HE  Plaintiff  bad  obtained  a  verdict  upon  the  second  Declaration, 

count  of  bis  declaration,  wbich  stated  that  Charles  -fJ~'fl  ^^ 

'  indebted  to 

Kennedy^  before  and  at  the  time  of  the  making  of  the  the  finn  of 
promise  and  undertaking  of  the  Defendant  thereinafter  ^*  ^"^  ^*  * 

^.        J  .    1  1      J  .  ^t  Plaintiff 

next  mentioned,  was  mdebted  to  certain  persons,  com-  Yizd  been  ap- 

monly  called  and  known  by  the  style  and  firm  of  Boeme  pomted  by  the 
and  Smouly  in  a  certain  sum  of  money,  to  wit,  25/.  2^.,  ^^^  ^ 
to  wit,  at,  &c.;   that  the  Plaintiff,  before  and  at  the  ceiverofthe 
time  of  the  making  of  the  said  promise  and  undertaking  ^^'  ^^ 
and  while  the  said  C.  Kennedy  was  so  indebted  as  afore-  q^  ^^  became 
said,  had  been  appointed  by  the  High  Court  of  Chancery  liable  to  pay 
receiver  of  the  debts  and  monies  then  due  and  owing  f^^^^.  ^ 
to  the  said  firm,  to  wit,  at,  &c.  by  means  whereof  the  that  in  con- 
said  C  Kennedy  then  and  there  became  liable  to  pay  to  •|«*«a^onof 
,*f  ,  .  the  premises, 

him,  the  Plaintiff,  as  such  receiver,  the  said  sum  of  money  and  that  the 

so  by  him  the  said  C.  Kennedy  due  to  the  said  firm  as  Plaintiff  as 

aforesaid,  when  he,  C-  Kennedy^  should  be  thereunto  re-  ^^^^  ^^ 

quested,  to  wit,  at,  &c.;  and  thereupon,  and  whilst  the  C,K.  two 

Plaintiff  was  such  receiver  as  aforesaid,  and  the  said  months  time 

to  pay,  I/e- 
C  Kennedy  was  so  liable  as  aforesaid,  to  wit,  on,  &c.  fendant  pro- 

at,  &c.  in  consideration  of  the  last-mentioned  premises,  f°i*^  to  pay 
and  that  the  Plaintiff,  as  such  receiver  as  aforesaid,  at  0^^^^^  ^^  j* 
the  special  instance  and  request  of  the  Defendant,  would  so  within  that 
not  adopt  any  legal  proceedings  against  the  said  C.  Ken-  ^™**  Breach, 
nedy  for  the  recovery  of  the  said  sum  in  which  the  said  omittedy  and 
C.  Kennedy  was  so  indebt^  to  the  said  firm  as  aforesaid,  ^^t  Defend- 
fcr  a  period  of  two  months  thence  next  following,  to  wit,  jjeld^on  i^t 

until  the  25th  day  of  January ^  which  should  be  in  the  of  judgment, 

that  sufficient 
authority  appeared  for  the  Plaintiff  to  contract  and  sue,  and  sufficient  consideration 
for  the  Defendant  s  promise. 

B  S  year 


ISSl. 


WiLLATTS 

Kennedy. 
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year  1830,  the  Defendant  undertook,  and  then  and 
there  faithfully  promised  the  Plainti£^  as  such  receiver  as 
aforesaid,  to  pay  him  the  said  last-mentioned  sum  of 
25L  2s.  at  the  expiration  of  the  said  last-mentioned 
period,  to  wit,  on,  &c.  at,  &c.  should  the  said  debt  so 
due  from  C  Kennedy  to  the  said  firm  as  aforesaid  be 
then  unpaid.  And  the  Plaintiff  averred  that  he,  con- 
fiding in  the  said  promise  and  undertaking  of  the  De- 
fendant, did  not  adopt  any  legal  proceedings  against  the 
said  C>  Kennedy  for  the  recovery  of  the  said  sum  in 
which  the  said  C.  Kennedy  was  so  indebted  to  the  said 
firm  as  aforesaid  for  the  said  period  of  two  months,  to 
wit,  until,  &c«  at,  &c;  but  that  the  said  C.  Kennedy^ 
although  he  was  afterwards,  to  wit,  on,  &c.  at,  &c.  re- 
quested so  to  do,  did  not,  nor  would  pay  the  said  sum  of 
money,  or  any  part  thereof,  to  the  Plaintiff  as  such 
receiver,  or  to  the  said  firm,  or  to  any  other  person 
on  their  behalf,  but  altogether  refused  and  neglected 
so  to  do,  to  wit,  at,  &c.  And  the  same  debt  so  due 
firom  the  said  C  Kennedy  to  the  said  firm  was  at  the 
expiration  of  the  said  last-mentioned  period,  to  wit,  on, 
&C.  wholly  unpaid,  to  wit,  at,  &c.  whereof  the  Defend- 
ant afterwards,  to  wit,  on,  &c.  there  had  notice;  and 
thereby,  and  according  to  the  tenor  and  effect  of  his 
said  promise  and  undertaking,  he  the  Defendant  then 
and  there  became  liable  to  pay  to  the  Plaintiff  as  such 
receiver  the  said  sum  of  25L  25.,  on  the  same  day  and 
year  aforesaid,  to  wit,  at,  &c. 


Cross  Serju  obtained  a  rule  nisi  to  arrest  the  judg- 
ment, on  the  ground  that  there  was  no  consideration 
for  the  Defendant's  promise,  and  that  the  Plaintiff  had 
no  authority  to  enter  into  or  sue  on  such  a  contract  as 
that  en  which  he  had  declared. 


Wilde 


IN  TH£  Second  Year  of  WILLIAM  IV. 


WUde  Seijt  shewed  cause.  The  Plaintiff,  as  receiver 
appointed  by  the  Court  of  Chancery,  had  authority  to 
collect  and  sue  for  the  debts  of  the  firm  {Wynne  v.  Lord 
Newboraugh{a)y  and,  as  incidental  to  that  authority,  to 
press  or  suspend  payment  according  to  a  reasonable 
discretion;  for  by  a  judicious  forbearance  he  might  col- 
lect more  than  by  immediate  urgency.  After  verdict  it 
must  be  assumed  that  his  authority  was  duly  proved  at 
the  trial.  If  he  had  authority  to  suspend  as  well  as  to 
enforce  payment,  he  had  authority  to  enter  into  a  con- 
tract such  as  the  present,  by  which  the  suspension  is 
accorded  on  terms  favourable  to  the  principal  creditors, 
namely,  the  advantage  of  security  for  the  debt.  Then^ 
the  Plaintiff  having  authority  to  make  the  contract,  is 
the  only  person  who  can  sue  on  it.  He  is  not  agent  of 
the  creditors,  but  rather  appointed  to  control  them,  and 
is  clothed  with  an  independent  right  No  other  could 
sue;  and  payment,  even  to  the  creditors,  would  have 
been  no  discharge.  Forbearance  is  a  good  consider- 
ation ;  for  the  Plaintiff  was  responsible  for  the  result, 
and  that  responsibility  might  turn  out  to  his  detriment 
If,  however,  his  responsibility  were  a  matter  of  doubt, 
and  an  advantage  were  gained  by  a  concession  as  to  the 
disputable  point,  that  is  a  sufficient  consideration* 
Longridge  v.  DaroiUe  (J),  Stracy  v.  Bank  of  Eng-^ 
land.{i:) 


1881. 


WiLLATTS 

Kemnbdt. 


Cross.  The  Plaintiff  merely  styles  himself  receiver 
appointed  by  the  Court  of  Chancery;  an  office  of 
which  a  court  of  law  can  take  no  notice.  If,  however, 
the  office  be  recognized,  the  Plaintiff's  duty  was  simply 
to  collect  debts,  not  to  enter  into  contracts  for  the* 
forbearance  of  them,  or  to  engage  in  suits  to  enforce 


(a)  I  Fes,  jun.  164. 
\h)  sB.ia  A.  1x7. 


{c)  6Bingb.'jS4' 


B  4 


such 
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such  contracts.  And  there  is  no  consideration  for  the 
Defendants'  promise;  since  the  verdict  in  this  action 
would  be  no  answer  to  an  action  in  the  name  of  the 
original  creditor  against  C.  Kennedy. 


TiNDAL  Cf  J.  I  think  there  is  no  ground  for  arrest- 
ing the  judgment  on  the  second  count  in  this  declar- 
ation. The  count  states  that  one  Charles  Kennedy 
was  indebted  to  the  firm  of  Boeme  and  Smout  in  the 
sum  of  25L  25. ;  that  the  Plaintiff  was  appointed  by 
the  High  Court  of  Chancery  receiver  of  the  debts  due 
to  the  firm;  whereby  Charles  Kennedy  became  liable 
to  pay  the  Plaintifi^  as  such  receiver,  the  said  sum  of 
money,  when  he  should  be  thereunto  requested :  there 
is,  therefore,  a  distinct  all^ation  of  C.  Kennedx/s  liabili^ 
to  pay  the  Plaintiff  when  requested.  It  is  objected, 
however,  that  this  Court  cannot  take  judicial  notice 
of  the  office  of  receiver;  bnt  after  verdict  we  may 
assume  that  it  was  proved  the  Plaintiff  had  a  right  to 
enforce  payment  to  himself  in  the  capacity  of  receiver. 
And,  as  to  the  objection  that  there  is  no  consideration 
for  the  Defendant's  promise,  it  b  sufficient  to  observe 
that  the  Plaintiff  did  not  interfere  as  a  stranger  in  the 
concerns  of  the  firm  for  which  he  was  appointed  re- 
ceiver: it  was  his  duty  to  require  the  debtor  to  pay, 
and  the  duty  of  the  debtor  to  pay  him.  The  contract, 
therefore,  to  forbear  to  proceed  against  the  debtor  was 
a  contract  from  which  the  Plaintiff  might  incur  a  detri- 
ment ;  and  it  is  a  sufficient  consideration  for  a  contract 
if  one  party  receives  a  benefit  or  the  other  is  exposed  to 
a  detriment  from  iL  We  must  assume  it  to  have  ap- 
peared that  a  receiver  is  liable  to  answer  to  the  Court 
of  Chancery,  and  that  therefore  it  might  be  a  detriment 
to  him  to  give  time,  where  his  duty  in  the  first  instance 
was  to  require  payment.    Boeme  and  Co.  could  not 

have 


IN  THE  Second  Year  of  WILLIAM  IV. 

have  put  this  matter  in  rait  against  the  Defi^ant ;  and 
it  would  be  too  much  to  say  that  he  should  be  answer* 
able  neither  to  the  receiver  nor  to  the  creditor.  After 
verdict  the  Plunti£P  is  sufficiendy  connected  with  the 
cause  of  action ;  there  is  no  ground  for  considering  him 
a  stranger;  and  the  rule  therefore  must  be  discharged. 

Gaselee  J.  I  am  of  the  same  opinion.  A  receiver 
must  have  a  reasonable  discretion ;  and  if  he  exercises  it 
as  in  the  present  instance,  it  is  not  for  this  Court  to  say 
he  has  done  wrong.  He  is  responsible  to  the  court  by 
which  he  was  appointed.  By  giving  time  he  has  m- 
curred  a  responsibility,  which  b  a  sufficient  detriment 
to  form  the  consideration  for  the  Defendant's  promise. 


9 


IRSl. 


WiLLATTS 

Kbvnbst. 


BosANQUET  J.  There  is  no  ground  for  arresting  the 
judgment  in  this  case.  It  has  been  objected  that  the 
Plaintiff  has  no  authority  to  sue:  but  the  contract  in 
question  was  made  by  tiim  in  his  character  of  receiver, 
and  not  as  agent  of  the  creditors,  and  in  his  character 
of  receiver  he  is  entided  to  sue.  As  to  the  objection 
that  a  recover  has  no  authori^  to  exercise  forbearance 
towards  a  debtor,  he  must  exercise  a  reasonable  dis- 
cretion, and  such  forbearance  is  not  of  itself  incom- 
patible with  his  duty  as  receiver.  Here  he  agrees  to 
forbear  if  a  third  person  will  give  security,  which  is  an 
advantage  to  the  creditors,  and  a  reasonable  exercise 
of  discretion.  That  forbearance  too  was  an  advantage 
to  the  debtor,  and  was  a  sufficient  consideration  for  the 
Defendant's  promise. 

Alderson  J^  I  am  of  the  same  opinion.  James 
Kennedy  obtains  time  for  Charles  Kennedy^  on  an  under- 
taking to  pay  in  case  Charles  should  omit  to  do  so. 
That  is  a  sufficient  consideration  for  James  Kennedjf% 

promise ; 


iO  CASES  IN  MICHAELMAS  TERM 

18S1.        proinise;  and  the  jury  might  reasonably  presume  that 
the  PiaintiiF  had  authority  to  do  that  which  the  Defend* 


WlIXATTd 


V.  ant  requested  him  to  do. 


Kbnnsdy. 


Rule  discharged. 


iVbv.4.         Hamilton,  Demandant;  Fabrer,  Tenant j 

Wilson,  Vouchee. 

Recovery  71 USSELL  Serjt.  moved  to  amend  this  recovery,  suf- 

tiai^xisbe^he  ^^'^^  *^  ^^^  ^"  Michaelmas  term  1782,  by  reversing 

names  of  the  names  of  demandant  and  tenant,  pursuant  to  the 

demandant        ^^^  ^^  make  the  tenant  to  the  pracipej  which  bore  date 
and  tenant.        l  • 

November  27*  1782^  and  the  deed  to  lead  the  uses,  which 

bore  date  Janiiq,rj/  3.  1782,  and  according  to  which 
Farrer  was  to  be  demandant  and  Hamilton  tenant^  Pos- 
session had  gone  according  to  the  deed  ever  since. 

Mtissell  relied  on  Lord^  demandant^  Biscoe^  tenant  (a), 
UoberiSj  demandant^  Robinson^  tenant  (i),  in  which  the 
same  amendment  had  been  made;  and  Logging  de-- 
mandant^  Rawlins^  tenant  {c)^  where  the  principle  on 
which. such  amendments  are  allowed  is  stated  to  be 
the  statute  of  8  Hen.  6.  to  amend  the  misprision  of  the 
clerk.  Upon  that  principle  the  amendment  of  inserting 
*'  all  tithes  "  was  allowed  in  Dawsey  demandant,  Ltoyd, 
tenant  {d)  and  Milbank  v.  Jolliffe,  there  cited. 

In  Michaelmas  term  1830  the  Court  allowed  the 
amendment  now  required,  in  a  recovery  in  which  Rose 
was  demandant,  Frowd  tenant. 

{a)  Bamext  24.  {c)  Barnes^  %i. 

(b)  %  Taunt.  %%%.  (^)  aJ5.erP.578. 

Wilde 


IN  THE  Second  Year  op.  WILLIAM  IV.  U 

Wilde  Seijt.  opposed  the  application,  on  the  ground       IBSl. 

that  this  recovery  was  suffered  at  bar :  and  the  deed  to     „-   ^    ' 

■'  ,  Hamilton, 

create  a  tenant  to  \ht  praecipe  bearing  a  date  subsequent  Demandant; 
to  the  first  day  of  the  term  in  which  the  recovery  was  \^^ 
suffered,  to  which  day  the  judgment  had  relation,  it 
could  not  operate  in  support  of  the  recovery.  The  rule» 
therefore,  as  to  collecting  the  intention  of  the  parties 
from  the  deed,  did  not  apply.  The  recovery  at  bar  was 
accomplished  according  to  the  intention  of  the  parties ; 
and  the  mistake  was  not  there,  but  in  the  deed*  If  so, 
the  recovery  wholly  failed;  for  the  tenant  had  no  estate 
in  him  at  the  time  of  the  recovery;  and  the  statute 
14  G.  2.  C.20.  s.6.^  which  enacts  that  a  recovery  shall 
be  good  though  the  deed  be  executed  after  judgment, 
provided  it  be  executed  within  the  same  term,  applies 
only  to  cases  where  the  person  joining  in  the  recovery 
has  a  sufficient  estate  in  him  to  suffer  the  same*  To 
put  the  demandant  in  his  place,  without  any  writing  to 
warrant  such  a  proceeding,  would  be,  not  to  amend,  but 
to  substitute  a  new  recovery,  and  to  falsify  the  I'ecords 
of  the  court ;  it  would,  in  effect,  alter  the  warrant  of  at- 
torney, which  the  Court  has  always  refused  to  do.  The 
cases  referred  to  in  support  of  the  application  passed 
without  opposition,  and  perhaps  without  discussion ;  but 
in  AUerij  demandant,  Hexletfy  tenant  (a)^  the  Court  re- 
vised to  make  the  amendment  now  required. 

BzisseU.  In  that  case  certain  documents  were  called 
for  by  the  Court;  and,  as  they  were  not  produced,  there 
might  have  been  reason  for  suspecting  fraud. 

TiNOAL  C  J.  I  think  that  this  amendment  ought  to 
be  allowed,  and  that  in  allowing  it  we  violate  no  general 
rule  of  law,  while  we  carry  into  effect  the  obvious  in- 
tention of  the  parties.     That  a  recovery  was  intended 

• 

(a)  6B.M.4(^. 

to 
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Hamilton, 

Demandant; 

FiumsBy 

Tenant 


to  be  suffered,  and  the  dramatis  persona  assigned,  is 
admitted;  and  the  only  question  is,  whether  the  formal 
parts  of  the  proceeding  are  sufficient  after  fifty  years'  pos- 
Lsion  in  Lfomity  with  the  intention7.ie  pa^es. 
In  support  of  that  intention  so  evinced,  can  we  allow  the 
names  of  the  demandant  and  tenant  to  be  transposed  ? 
Ijord^  demandant^  Biscoe^  tenant,  is  an  authority  in 
point,  and  a  decision  where  the  application  was  opposed. 
But  it  is  said,  that  in  that  case  the  deed  to  make  the 
tenant  to  the  prcecipe  was  anterior  to  the  recovery,  so 
that  there  was  something  to  amend  by.  It  is  true  that 
here  the  deed  bears  date  the  27th  of  November :  it  may, 
however,  have  been  executed  at  any  time  before :  but  if 
it  were  executed  on  the  day  it  bears  date,  not  more  than 
three  weeks  could  have  elapsed  from  the  time  of  the 
recovery ;  and  by  the  statute  14  G.  2.  c,  20.  5. 6.,  a  deed 
executed  subsequently  to  the  recovery,  in  the  same  term, 
is  put  on  the  same  footing  as  a  deed  executed  before* 
So  that  this  case  falls  within  the  principle  of  the  case  in 
Barnes ;  and  we  are  glad  that  any  ground  can  be  found 
to  support  a  possession  of  fifty  years,  and  the  manifest 
dictates  of  justice. 


Gaselee  J.  Consistently  with  the  facts  alleged,  the 
deed  may  have  been  executed  by  the  tenant  in  tail 
before  the  day  of  its  date;  so  that  there  may  be  no  neces- 
sity for  recurring  to  the  statute  of  14  G.  2. 

BosANQUET  J.  concurred  in  the  propriety  of  the 
amendment 


Alderson  J.  We  should  be  very  anxious  to  grant 
this  amendment  where  the  parties  clearly  intended  to 
effect  a  valid  recovery ;  and  the  only  error  is  of  the  same 
nature  as  putting  John  Doe  by  mistake  for  Richard 
Roe, 

Fiat. 


IN  THE  Second  Tear  of  WILLIAM  IV.  IS 

18S1. 


Thornton  v.  Hornby.  Nov.  a. 

npHIS  cause,  and  all  matters  in  difference  between  the  Upon  re- 
parties,  had  been  referred  to  the  arbitration  of  a  sur-  ''^'*°"  ^  * 

surveyor  of  a 

vcyor.     Costs  to  abide  the  event.     The  Defendant  had  cause  and  all 
pud  600/.  into  court.  inaiters  in 

The  arbitrator  awarded  that  the  Defendant  had  over-  ^ward  thac 

paid  the  Plaintiff  34/.  Defendant  had 

overpaid  Plain* 
tiff34/.9 

Jones  Serjt,  in  shewing  cause  against  a  rule  for  an  Held,  not 
attachment,  objected  that  this  award  was  not  final,  and  raffident  to 
was  void  for  uncertainty.     The  arbitrator  should  have  plaintiff' to 
disposed  of  the  cause  and  of  the  matters  in  difference  enforce  the 

separately.     The  84/.  might  have  been  overpaid  upon  a  *^*^^  ^7 

attacnmeot. 
general  balance  of  other  matters  in  difference,  and  the 

Plaintiff  might  have  been  unpaid  as  to  the  matter  con- 
tested in  this  action,  and  entitled  to  the  verdict  and 
costs,  which  he  might  levy  separately :  Highgate  Arckxay 
Company  v.  Nash,  (a)  If  the  34/.  was  to  be  taken  as 
oveipaid  in  the  action,  then  there  was  no  adjudication 
upon  the  other  matters  in  difference.  In  Randall  v. 
Randall  {b\  where  various  matters  were  referred  to  an 
arbitrator,  it  was  held  he  must  adjudicate  upon  all. 


AndreoDs  Seijt,  for  the  Plainti£^  contended  that  the 
award  was  sufficient,  it  not  appearing  that  any  matters 
save  those  in  the  cause  had  come  before  the  arbitrator. 
The  award  amounted  in  effect  to  a  finding  that  the 
Plaintiff  had  no  cause  of  actipn. 

The 
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1831. 


Thornton 

HOBNBT. 


The  Court  took  time  to  consider,  and  now  thought 
there  was  sufficient  doubt  on  the  face  of  the  award  to 
justify  the  refusal  of  an  attachment,  and  to  leave  the 
Plaintiff  to  his  remedy  by  action. 

Rule  discharged* 


liov*  s* 


Planch^  v.  Colburn  and  Another. 


Defendants 
engaged  Plain- 
tiff to  write  a 
treatiie  for  a 
periodical  pub- 
lication. 
Plaintiff  com- 
menced the 
treatise^  but 
before  be  had 
completed  it» 
the  Defend- 
ants abandoned 
the  periodical 
pubUcation : 
Heldythat 
Plaintiff  might 
sue  for  com- 
pensatioUf 
withont  tcn- 
denng  or  de- 
livering the 
treatise. 


nPHE  Defendants  had  commenced  a  periodical  pub-* 
lication,  under  the  name  of  "  The  Juvenile  Library,'^ 
and  had  engaged  the  Plaintiff  to  write  for  it  a  volume 
upon  Costume  and  Ancient  Armour.  The  declaration 
stated,  that  the  Defendant  had  engaged  the  Plaintiff  for 
lOOZ.  to  write  this  work  for  publication  in  ^<  The  Juvenile 
Library;"  and  alleged  for  breach,  that  though  the  author 
wrote  a  part,  and  was  ready  and  willing  to  complete  and 
deliver  the  whole  for  insertion  in  that  publication,  yet 
that  the  Defendants  would  not  pablish  it  there,  and  re* 
fused  to  pay  the  Plaintiff  the  snm  of  100/.,  which  they 
had  previously  agreed  he  should  receive.  There  were 
diea  the  conmion  counts  for  work  and  labour. 

At  the  trial  before  Tindal  C.  J.,  Middlesex  sittings 
after  last  term,  it  appeared  that  the  Plaintiff,  after  enter- 
ing into  the  engagement  stated  in  the  declaration,  com- 
menced and  completed  a  considerable  portion  of  the 
work;  performed  a  journey  to  inspect  a  collection  ci 
ancient  armour,  and  made  drawings  therefrom;  but 
never  tendered  or  delivered  his  performance  to  the  De- 
fendants,  they  having  finally  abandoned  the  publication 
of  "  The  Juvenile  Library,"  upon  the  ill  success  of 
the  early  numbers  of  the  work.    An  attempt  was  made 

to 
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to  shew  xhat  the  Plaintiff  bad  entered  into  a  new        1831. 

contract.  -.    -  ' ". 

Planchb 

The  Chief  Justice  left  it  to  the  jury  to  say,  whether      _   v, 
the  work  had  been  abandoned  by  the  Defendants,  and 
whether  the  Plaintiff  had  entered  into  any  new  contract; 
and  a  verdict  having  been  found  for  him,  with  50/. 
damages, 

Spankie  Seijt.  moved  to  set  it  aside,  on  the  ground 
diat  the  Plaintiff  could  not  recover  on  the  special  con? 
tract,  for  want  of  having  tendered  or  delivered  the  work 
pursuant  to  the  contract ;  and  he  could  not  resort  to  the 
common  counts  for  work  and  labour,  when  he  was 
bound  by  the  special  contract  to  deliver  the  work.  If 
-the  Plaintiff  had  delivered  the  work,  or  so  much  of  it  as 
be  had  completed  at  the  time  **  The  Juvenile  Library" 
was  abandoned,  the  Defendants  might  have  turned  it  to 
account  in  some  other  way.  . 

TiNDAL  €•  J.  In  this  case  a  cpntract  had  been  en- 
tered into  for  the  publication  of  a  work  on  Costume  and 
Ancient  Armour  ia  ^^  The  Juvenile  Library.''  The  con- 
siderations by  which  an  author  is  generally  actuated  in 
undertaking  to  write  a  work  are  pecuniary  profit  and 
literary  reputation.  Now,  it  is  clear  that  the  latter  n^ay 
be  sacrificed,  if  an  author,  who  has  engaged  to  write  a 
volume  of  a  popular  nature,  to  be  published  in  a  work 
intended  for  a  juvenile  class  of  readers,  should  be  sub- 
ject to  have  his  writings  published  as  a  separate  and 
distinct  work,  and  therefore  liable  to  be  judged  of  by 
more  severe  rules  than  would  be  applied  to  a  familiar 
work  intended  merely  for  children.  The  fact  was,  that 
the  Defendants  not  only  suspended,  but  actually  put 
an  end  to,  "  The  Juvenile  Library ;"  they  had  broken 
their  contract  with  the  Plaintiff;  and  an  attempt  was 
made,  but  quite  unsuccessfully,  to  shew  that  the  Plaintiff 

had 
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had  afterwards  entered  into  a  new  contract  to  allow  them 
to  publish  his  book  as  a  separate  work. 

I  agree  that,  when  a  special  contract  b  in  existence 
and  open,  the  Plaintiff  cannot  sue  on  a  quantum  meruit : 
part  of  the  question  here,  therefore,  was,  whether  the 
contract  did  exist  or  not.  It  distinctly  appeared  that 
the  work  was  finally  abandoned ;  and  the  jury  found  that 
no  new  contract  had  been  entered  into.  Under  these 
circumstances  the  Plaintiff  ought  not  to  lose  the  iruit  of 
his  labour ;  and  there  is  no  ground  for  the  application 
which  has  been  made. 


Gaselee  J.  concurred. 

BosANQUET  J.  The  Plaintiff  is  entitled  to  retain  hia 
verdict  The  juty  have  found  that  the  contract  was 
abandoned ;  but  it  b  said  that  the  Plaintiff  ought  to 
have  tendered  or  delivered  the  work.  It  was  part  of  the 
contract,  however,  that  the  work  should  be  published  in 
a  particular  shape ;  and  if  it  had  been  delivered  after 
the  abandonment  of  the  original  design,  it  might  have 
been  published  in  a  way  not  consistent  with  the  Plain- 
tiff's reputation,  or  not  at  all. 


Alderson  J.  concurred,  and  the  learned  Seijeant 

Took  nothing. 
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CoBBETT  and  Others,  Assignees  of  Baker,  a      Nov.  lo; 
Bankrupt,  v.  Cochrane. 

nnHE  Plaintiff  declared,*  as  assignees  of  the  bankrupt  Flaindfis  de- 

Baietf  for  the  amount  of  goods  sold  by  him  to  De-  ^^'^f*^  **  , 
•     -  !•  swsignees,  but 

fendaot;  and  alleged  as  a  breach,  that  the  Defendant  assigned  a 
had  not  paid  Baker  or  the  Plaintiffs,  **  assignees  as  afore-  breach  in  non- 
said."  payment  to 

them»assignee8 
Demurrer,  that  the  damage  was  not  alleged  to  have  as  aforesaid, 

accrued  to  the  Plaintiffs,  as  assignees  as  aforesaid,  and  ""^  ^^  ^ 

assignees  as 
that  the  Plaintifis  had  shewn  no  cause  of  action  in  any  aforesaid: 

other  character.  Held,  suffi- 

cient on  spe- 
cial demurrer. 
Merewether  Seijt  in  support  of  the  demurrer,  referred 

to  Bridgen  v.  Parkes  (a),  and  HenshaU  v.  Boberis.  {b) 

Bat 

The  Court  thought  there  was  nothing  in  the  objection, 
for  the  words  **  assignees  as  (iforesaid"  might  be  rejected 
as  surplusage. 

Judgment  for  PlainUffs. 

(a)  %B.isfP.4%4'  W  sEaiUR^iso. 


Vol.  VIU. 
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ifov.it.     Booty,  Demandant;  Cameron,  Tenant;  North, 

and  Three  Others,  Vouchees. 

T^  this  recovery  tb^re  were  four  vouchees,  three  of 
whom  appeared  in  court ;  the  fourth,  who  resided  in 

Jamaica^  had  executed  a  warrant,  in  which  he  was  the 

only  vouchee  named. 

The  officer  of  the  Court,  thinking  that  all  four  ought 

to  \iaye  been  named  in  that  warrant,  otherwise  it  did 

Dot  appear  to  be  the  s^me  recovery, 

Taddy  Serjt.  moved  that  the  recovery  might  pass, 
cpqtending  that  the  warrant  was  sufficient,  as  not  being 
incompatible  with  a  recovery  in  which  four  were  vouched, 
and  referred  to  Simmons  and  three  others,  vouchees  (a), 
as  an  authority  in  point. 

The  Court  thought  the  warrant  was  not  in  the  regular 
form,  but  on  the  authority  of  the  case  referred  to,  acceded 
to  this  ^pplipatiop. 

Fiat. 

{a)   I X  jB.  Moore^  485. 


Markham,  Plaintiff;  Bayley,  Deforciant. 

npHIS  fine  was  taken  in  the  West  Indies^  by  commis- 
sioners under  a  dedimus  potestatem  duly  acknow- 
ledged: the  praBcipe  and  concord  were  signed  by  the 

commis- 
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commissioners,  and  the  usual  affidavit  made  by  one  of       1831. 

them ;  but  one  of  the  commissioners  omitted  to  endorse     ^_    ^^"^ 

Markham, 

his  name  on  the  dedimus.  PlaintiflT; 

Bayley, 
Deforcient. 
Scriven  Seijt.  moved  that  the  fine  might  pass  notwith- 
standing. 

Fiat. 


Hepworth  V.  Sanderson.  ^ov.  la. 

HTHE  Plaintiff  in  this  cause  having  obtained  a  rule  Pkintiff  issued 
calling  on  the  bailiff  of  the  liberty  of  Langborough  ^^^^^^ 
( Yorkshire)  to  make  a  return  to  the  sheriff's  mandate  for  a  liberty,  to 

the  capture  of  the  Defendant  under  a  ca.  sa. ;  *"^t  ^^^  ^*' 

fendant  on  a 

ea.  ja.    De- 

mide  Serjt.  moved  to  discharge  this  rule,  on  an  af&-  fendant  was 

davit,  which  stated  that,  upon  the  commissioner  of  the  ^^"^  ' 
^  .  .  .  .  charged,  under 

insolvent  debtors'  court  making  his  last  visit  to  York,  the  insolvent 

the  constable  of  York  Castle  had  certified  that  the  De-  debtors'  act, 

fendant  was  in  his  custody  at  the  suit  of  the  Plaintiff;  ^^^   ^^  ^^ 

that  the  Defendant  had  been  duly  discharged  under  the  sheriff  of  the 

insolvent  debtors'  act,  and  that  the  Plaintiff,  the  sole  ^]J^^^  ^l 

creditor,  had  afterwards  been  appointed  assignee  of  his  ing  become 

estate  and  effects.  ^®  assignee 

under  the  dis- 
charge, Held, 
Jones  Serjt,  on  the  part  of  the  PlaintifFI  contended  that  he  was 

that  this  was  no  answer  to  the  rule  for  the  officer  of  the  ^^°PP^  ^° 

rule  the 

liberty  to  return  the  mandate.     The  officer  of  the  liberty  officer  of  the 

was  guilty  of  a  violation  of  his  duty  in  transferring  the  ^^^^y  ^^ 

Defendant  to  the  custody  of  the  sheriff.     In  Boothman  niandate  for 

V.  Earl  of  Surry  {a)  it  was  held,  that  the  bailiff  of  a  the  capture  of 

liberty,  who  had  the  return  and  execution  of  writs,  was  ^  *    ^  ®°  ^^^' 

(a)  %T.R.s. 

C  2  liable 
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Hepwobth 
Samoebson. 


liable  to  an  action  of  debt  for  an  escape,  if  he  removed 
a  prisoner  taken  in  execution  to  the  county  gaol,  situate 
out  of  the  liberty,  and  there  delivered  him  into  the 
custody  of  the  sheriff;  and  the  Plaintiff's  acceptance  of 
the  o£Sce  of  assignee,  which  is  a  trust  for  the  benefit  of 
a  general  body  of  creditors,  was  no  waiver  of  any  claim 
he  might  have,  as  an  individual,  against  the  officer  of 
the  liberty  for  misconduct  anterior  to  the  date  of  the 
assignment. 


TiNDAL  C.  J.  The  Plaintiff  in  thb  action  has  ob- 
tained the  ordinary  rule,  calling  on  the  officer  of  a 
liberty  to  return  the  mandate  of  the  sheriff  for  taking 
the  Defendant  into  custody  upon  a  capias  ad  satisfaci" 
endum.  A  rule  has  since  been  obtained  to  discharge 
the  rule  for  compelling  a  return  to  the  mandate;  and 
we  think  this  latter  rule  should  be  made  absolute.  There 
are  many  cases  in  which  a  plaintiff  is  not  entitled  to  call 
for  the  return  of  a  writ ;  as  where  he  has  taken  an 
assignment  of  the  bail-bond,  or  has  otherwise  so  con- 
ducted himself  as  to  shew  that  he  is  contented.  Thus, 
when  he  has  acted  as  his  own  bailiii^  or  when,  after  an 
arrest,  he  has  met  the  defendant  and  accepted  a  sum  ^n 
discharge  of  all  claims,  can  he  call  for  a  return  of  the 
writ  ?  Put  the  case  of  the  bankruptcy  of  the  defendant, 
and  the  plaintiff  becoming  his  assignee,  could  he  sue  the 
sheriff  and  obtain  a  separate  compensation  ?  The  merits 
are  the  same  here;  for  after  the  arrest,  the  Plaintiff  con- 
sents to  become  assignee  under  the  insolvent  debtors' 
act,  and  has  all  the  Defendant's  property ;  he  is  estop- 
ped, therefore,  to  go  into  the  question  of  escape,  which, 
at  all  events,  is  an  escape  in  law  only,  and  not  in  fact. 
After  becoming  a  party  to  the  deed  of  assignment, 
which  would  not  have  been  made,  unless  the  Defendant 
had  been  in  custody  and  discharged,  the  Plaintiff  has 
admitted  that  the  custody  was  an  existing  legal  custody ; 

he 
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he  ought  not,  therefore,  still  remaining  assignee,  to  call 
for  this  return  in  the  face  of  his  own  admission. 

Gaselee  J.  The  assignment  to  the  Plaintiff  is  sub- 
sequent to  the  discharge  of  the  Defendant,  and  that  is 
decisive.  The  Defendant's  petition  shews  where  he  is 
in  custody,  and  his  schedule,  for  what  debts.  Th^ 
Plaintifi^  therefore,  must  have  been  aware  of  all  the  cir- 
cumstances when  he  consented  to  become  assignee. 


1831. 


Hepworth 

V. 

Sandebbon. 


BosANQUET  and  Alderson  Js.  concurring,  the  rule 
for  discharging  the  rule  for  a  return  was  made 

Absolute. 


Sherlock  v.  Barned. 


Nov.  12* 


T  T  PON  the  first  trial  of  this  cause  the  Plaintiff  obtained 
a  verdict,  which  the  Defendant  moved  to  set  aside, 
on  the  ground  of  an  alleged  misdirection  of  the  Judge. 
The  Court  directed  a  new  trial,  and  by  the  terms  of  the 
rule  the  costs  of  the  former  trial  were  to  abide  the 
event. 

The  Defendant  having  obtained  a  verdict  on  the  new 
trial,  the  prothonotary  allowed  him  the  costs  of  that  trial 
only;  whereupon 

JVild£  Seijt  obtained  a  rule  for  the  prothonotary  to 
review  his  taxation,  and  allow  the  costs  of  the  former 
trial  also. 


When  the 
costs  of  the 
former  trial  are 
to  abide  the 
event  of  a  new 
trial,  if  the 
same  party 
succeeds  on 
the  new  trial, 
he  has  the 
costs  of  both 
trials;  if  a 
different  party, 
he  has  only 
the  costs  <^ 
the  new  triaL 


Jones  Serjt,  who  shewed  cause,  contended,  that  by 
the  practice  of  both  Courts,  when  the  costs  of  the  for- 

C  3  mer 


22 


CASES  IV  MICHAELMAS  TERM 


1831. 


Sbeblock 

V. 


mer  trial  were  to  abide  the  event,  if  the  same  party  suc- 
ceeded on  both  trials  he  bad  the  costs  of  both ;  if  a 
difiPerent  party,  he  had  only  the  costs  of  the  last  trial. 
Chapman  v.  Partridge,  (a) 


Wilde*  In  Chapman  y.  Parlridge  the  Court  said,  that 
the  words  of  the  rule  ought  to  be  construed  with  re- 
ference to  the  question  which  must  have  been  d^ending^ 
namely,  whether  the  new  trial  should  be  granted  upon 
payment  of  the  costs  of  the  first  by  the  defendant ;  and 
upon  that  principle  proceeded  the  decision  in  Brown  v. 
Bqyn.  (b)  Here,  the  Plaintiff,  having  obtained  tke  first 
verdict  through  the  misdirection  of  the  Judge,  was  not 
entitled  to  exact  the  costs  of  the  first  trial  as  the  con- 
dition of  allowing  the  Defendant  to  go  down  again ;  and 
the  Defendant  having  now  established  that  the  Plaintiff 
never  had  any  cause  of  action,  ought,  in  justice,  to  be 
indemnified  for  all  the  expense  he  has  incurred.  With 
reference  to  the  question  here,  the  rule,  that  the  costs  of 
the  former  trial  shall  abide  the  event,  must  be  con- 
strued as  a  sort  of  bargain  made  with  the  Defendant  to 
ensure  him  ultimately  against  the  vexation  of  an  un- 
founded suit. 

TiNDAL  C.  J.  We  ought  to  adhere  to  the  rule  gene- 
rally received  in  this  Court,  and  universally  in  the  Court 
of  King's  Bench,  that  a  party  who  succeeds  on  a  second 
trial,  not  having  succeeded  on  the  first,  is  entitled  to  the 
costs  of  the  second  trial  only.  There  has  been  no  bar- 
gain here  to  take  the  case  out  of  the  ordinary  rule.  A 
misdirection  was  alleged,  and  the  Court  feeling  a  doubt, 
sent  the  case  down  for  a  second  enquiry.  The  Defendant 
was  put  under  these  terms  to  ensure  to  the  Plaintiff  the 
costs  of  both  trials,  in  case  the  verdict  should  be  tne 


{a)  2  AT.  jR.  38a. 


(3)  5  JB.JIf.  309. 


same 
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same  way  a  second  time ;  ibr  a  party  does  not  pay  tb^ 
costs  of  a  trial  od  which  he  succeeds. 

Gaselee  J.  There  never  has  been  any  variance 
betweeti  the  practice  of  the  two  courts  on  a  rule  worded 
like  this;  and  if  there  were  any  bargain  between  these 
parties  to  a  different  e£kct,  it  ought  to  have  been  dearly 
expressed. 

BosANQUET  J.  concurred. 

Alderson  J.  The  condition  that  the  costs  of  the 
former  trial  shall  abide  the  event,  is  a  condition  in 
fevour  of  the  party  against  whom  the  rule  for  a  new 
trial  is  granted.  The  party  applying  for  a  new  trial 
must  take  it  on  any  terms  which  the  Court  may  think 
fit  to  impose.  The  party  against  whom  the  application 
is  made  is  already  in  a  favourable  position,  and  can 
scarcely  be  c^ed  on  to  pay  costs  for  his  success. 

Rule  discharged. 


laSL 


Shjbrloov 

V, 

Barnida 


Powell  v.  Eason. 


Nov.  14* 


npHE  Defendant  had  been  discharged  under  the  in- 
solvent debtors'  act  in  February  1830. 

The  Plaintiff,  as  a  surety,  had  joined  the  Defendant 
in  a  promissory  note  to  one  Belly  which  became  due 
before  the  Defendant  had  filed  his  schedule  in  order 
to  his  discharge.  The  schedule  specified  the  debt  to 
BeJL 

This  note,  the  Plaintiff,  after  the  Defendant's  dis- 
charge, was  called  on  to  pay,  and  having  paid  it  in 

(5  4  'December 


A  discharged 
insolvent  is  not 
exonerated 
firom  the  claim 
of  a  surety^ 
who  pays,  sub- 
sequently to 
the  dischaig^ 
a  debt  due 
before. 
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December  1880,  sought  by  this  action  to  recover  the 
amount  from  the  Defendant  The  Defendant  had  in- 
serted the  Plaintiff's  name  and  the  amount  of  the  pro- 
missory note  in  his  schedule. 

A  verdict  having  been  obt  ined  for  the  Plaintiff, 

Adams  Seijt  obtained  a  rule  nisi  to  set  it  aside,  on 
the  ground  that  the  Defendant,  by  liis  discharge  under 
the  insolvent  debtors'  act,  was  exonerated  from  any 
such  demand. 

Wilde  SerjU  was  to  have  shewn  cause,  but  the  Court 
called  on 

Adams  to  support  his  rule.  He  contended  that  the 
general  object  of  the  insolvent  debtors'  act,  7  G.  4.  c.  57*9 
was  to  give  the  debtor  a  complete  discharge  from  all  his 
embarrassments,  which  object  would  be  defeated  if,  not- 
withstanding a  discharge  from  the  claim  of  a  principal 
creditor,  he  should  afterwards  be  liable  at  the  suit  of  a 
surety  to  such  creditor.  The  insolvent  is  not  to  take 
the  benefit  of  the  act  a  second  time  within  five  years, 
except  in  certain  cases,  of  which  a  suit  at  the  instance 
of  a  surety  is  not  one ;  if,  therefore,  this  action  lies,  the 
Defendant  may,  for  five  years,  be  deprived  of  the  benefit 
of  the  act.  By  section  60.  he  is  to  be  released  from 
arrest  for  any  debt  or  sum  or  sums  of  money  due  before 
his  discharge;  and  the  words  sum  or  sums  of  money 
seem  to  have  been  intended  to  apply  to  such  a  demand 
as  the  present.  So  by  s.  51.  he  is  to  include  in  his 
schedule  sums  payable  by  way  of  annuity  or  otherwise. 
In  Wilmer  v.  White  {a)  the  Court  did  not  decide  this 
question,  but  merely  refused  to  interfere  summarily  on 
motion. 


(a)  6Bifigh,%^j. 


Heath 
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Heath  Seijt  was  on  the  same  side.  18S1. 

TiNDAL  C.  J.  I  think  the  verdict  for  the  Plaintiff 
ought  to  stand.  The  question  arises  on  the  construc- 
tion of  the  insolvent  [debtors'  act,  and  we  are  to  take 
the  description  of  the  debts  from  which  the  insolvent  is 
to  be  discharged  from  the  tenth  and  forty-sixth  sections 
of  the  act.  The  tenth,  which  authorizes  the  insolvent's 
petition,  describes  them  as  ^^  the  demands  of  all  persons 
who  shall  claim  to  be  creditors  of  such  prisoner  at  the 
time  of  presenting  such  petition/' 

And  «.  46.  authorizes  his  discharge  from  custody  **  as 
to  the  several  debts  and  sums  of  money  due  or  claimed 
to  be  due  at  the  time  of  filing  such  prisoner's  petition." 

Then,  was  the  Plaintiff  a  creditor  of  the  Defendant 
at  the  time  of  presenting  his  petition  ?  There  was  no 
debt  as  between  him  and  die  Defendant ;  tiie  debt  was 
due  from  the  Defendant  to  BeU^  the  Plaintiff  was  no 
more  than  a  surety,  and  consequentiy  no  creditor  at 
the  time  of  the  discharge.  As  a  confirmation  of  this 
view  of  the  subject,  we  find  that  in  an  act  passed  the 
year  before,  the  bankrupt  act  6  G.  4.  r.  16.,  a  ma- 
chinery is  employed  to  relieve  the  bankrupt  from  the 
claim  of  a  surety,  for  he  may  pay  the  debt  and  stand  in 
the  place  of  the  original  creditor.  There  is  no  such 
clause  in  the  present  act,  from  which  we  may  infer  that 
the  legislature  intended  to  discharge  a  bankrupt  from 
such  claims,  but  not  an  insolvent. 

Gaselee  J.  I  am  of  the  same  opinion.  There  is  no 
possibility  for  a  surety  to  claim  under  the  insolvent 
debtors'  act,  except  by  paying  the  debt  before  the  in- 
solvent's discharge. 

BosANQUET  J.  The  Plaintiff  is  entitied  to  retain  his 
verdict :  the  debt  for  which  be  sues,  became  due  sub- 

sequentiy 
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sequently  to  the  discharge  of  the  insolvent,  wad  there 
are  no  words  in  the  act  which  relieve  the  insolvent 
fboBi  Midi  a  claim.  The  relief  b  confined  to  debts  dne 
at  the  time  of  the  discharge.  As  to  debts  to  beooroe 
due  by  bond^  annuity^  or  Uhermise^  the  fifty-first  sec* 
tion^  which  applies  to  them,  cannot  include  a  debt  like 
tbisy  for  it  say»  the  Court  shall  ascertain  their  value^ 
**  regpufd  being  had  to  the  original  price  given  for  such 
sum  or  sums  of  money,  deducting  tho'efrom  such  dimi- 
naCion  in  the  vidue  thereof  as  ^11  have  beeii  caused  by 
the  lapse  of  time  since  the  grant  thereof  to  the  time  of 
tiiag  sodi  prisoner's  petition.'' 


Aldersok  J.  The  fifty-first  section  was  meant  to 
benefit  annuity  creditors,  by  enabling  them  to  claim  for 
the  whole  amount^  instead  of  the  mere  arrears  due  at 
the  lime  of  the  discharge. 

Role  discharged* 


N9V.  1%^  Thorme  t7»  Marquess  of  LoNDONii>£aRir* 


Defendant* 
upon  cemin 
terms  fkvcmr- 
able  to  Plain* 
tifi»  was  al- 
lowed to  have 
a  special  jury 
after  the  cause 
had  stood  for 
trial  by  a  com- 
mon jury  dur- 
ing a  whole 
•ittingsy  and 
had  been  twice 
postponed  at 
the  instance  of 
the  Defendant. 


nPHIS  eause^  an  action  for  an  assault  on  a  female  ser« 
vanty  was  entered  for  trial  by  a  common  jury  at  the 
sittings  after  last  Trinity  term ;  it  was  twice  called  on 
late  in  the  day,  and  as  often  postponed  on  the  repre-^ 
sentation  of  the  Defendant's  counsel,  that  it  would  occupy 
a  long  time.  The  cause  having  been  made  a  remanet 
to  this  term)  the  Defendant  now  obtained  a  rule  for  a 
special  jury ;  which  rule 

.  Wilde  Serjt.  moved  to  discharge,  on  the  authority  of 
the  rule  of  Courts  which  requires  that  the  rule  for  a 

special 
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special  jury  be  served  two  days  before  the  adjourn- 
ment day  after  each  term  {a).  The  application  should 
have  been  made  before  the  adjournment  day  of  the  last 
sittings. 

Janes  SerjL,  on  the  part  of  the  Defendant^  offsred 
judgment  of  the  term,  the  production  of  certain  wit- 
nesses, and  other  fieicilities  to  the  Plaintiff,  as  the  con« 
dition  of  retaining  the  special  jury.^ 

These  terms  were  not  acceded  to ;  but 

Tk€  Court  allowed  the  Defimdant  to  retain  bis  special 
jury  upon  condition  of  his  fixing  the  cause  for  trial  oa  a 
certain  day,  giving  judgment  of  the  term,  and  bringing 
up  certain  witnesses  required  by  the  Plaintiff 

Rule  to  set  aside  the  mle  for  a  special  jucy 
discharged. 

(a)  R.  T.  5a  G.  3.     4  Taunt.  600. 
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Thoenb 

V 

Marquess  of 

LOVDOW^ 
DEBET. 


Mayor  suid  Corporation  of  Norvhch  v.  Gill.       iVovo  i6c 

nPHE  sheriffi  and  coroners  of  Narmdk  being  membera  Pncdce. 
of  the  corporation, 

Tadtfy  Seijt  moved  that  the  Court  would  eo^om  tbe 
prothonotary  to  approve  or  appoint  elisors  to  whom, 
process  should  be  directed ;  the  prothonotary  thinking 
he  ooidd  not  do  so  without  an  order  from  the  Court. 

The  Court  acceded  to  tbe  application,  and  made  the 

rule  absolute  in  tbe  first  instance* 

Rule  absolute^ 
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Nov*  x6* 

Practice. 
Venue* 


ScRUTON  V.  Dawson. 

TONES  Seijt,  upon  the  usual  affidavit,   moved  to 
change  the  venue  from  London  to  the  city  of  Nor^ 
mch^  unless  the  Plaintiff  would  consent  to  try  in  the 
coxxnty  oi  NorfijUc  :  but 

The  Court  refused  to  accede  to  the  application,  ex- 
cept on  an  affidavit  disclosing  special  grounds  for  it, 
and  Jones 

Took  nothing,  {a) 


(«)  See  Walton  v.  HuttoUf 
X  dntt/j  Rep.  X4.9  and  x  TiiWi 
Pr.6s5»  (8th  ed.)  in  not.   Also 


X5  Peter idorffi  Ah,  tit.  Venue^ 
in  not. 


iVbv.  x6» 

As  against  an 
execution 
creditor,  a 
landlord  is  en- 
titled to  a  full 
year's  rent, 
although  he 
has  been  used 
to  remit  some 
portion  of  it 
to  his  tenant. 


Williams  v.  Lewsey. 

P^XECUTION  being  issued  in  this  cause  against  the 
Defendant's  goods,  the  sheriff  before  the  goods 
were  sold,  received  notice  from  the  Defendant's  land- 
lord to  retain  450/.  for  a  year's  rent 

The  sheriff,  under  an  indemnity,  refused  to  retain 
more  than  360/.,  on  the  ground  that  the  landlord  had 
abated  his  rent  to  that  amount 

On  a  motion  calling  on  the  sheriff  to  pay  over  the 
450/.  to  the  Defendant's  landlord  out  of  the  proceeds 
of  the  Defendant's  goods,  the  landlord  deposed,  that 
though  on  account  of  hard  times  he  had  made  a  volun- 
tary reduction  in  the  Defendant's  rent,  yet  he  always 
considered  himself  entitled  to  demand  the  full  amount, 

and 
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and  gave  his  half-year's  receipt  for  '^  180/.  in  saUs&ction 
of  2252.,''  whereupon, 

TiNDAL  C.  J.  said  it  was  a  very  clear  case.  The 
landlord  was  not  bound  to  make  an  abatement  to  the 
tenant's  creditors,  because  he  had  chosen  to  make  an 
abatement  to  the  tenant. 

Rule  absolute. 
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WiLtlAHB 

V. 

LbW8£T. 


Wilde  Seijt.  for  the  landlord ; .  Jndrem  Serjt.  for  the 
sheriff. 


Bridges,  Widow,  v.  Smyth,  Spinster. 

Same  t;.  Same. 


Nov*  x6. 


A/fRS.  BRIDGES  had  judgment  in  this  Court  in  Held,  that  a 
the  above  two  actions  to  the  amount  of  816Z.  15^.,  J"*^?^^^^** 

J  Plaintin  in 

and  she  dying  after  the  judgments  were  entered  up,  ^i^j,  q^^^^ 
Frawdy  her  attorney,  who  claimed  to  be  a  judgment-  naight  be  set 
creditor,  had  taken  out  letters  of  administration.  iudmcat  for 

Miss  Smytk  had  a  judgment  in  the  Court  of  King's  Defendant  in 

Bench  to  the  amount  of  3052/.  agamst  Mrs.  Bridges^  K^.»^though 

,        Puuntiu  was 
and  Fraad  was  requested  to  set  off  the  816/.  \Ss.  agamst  ^^ad,  and  the 

the  S052/.    This  he  refused  to  do :  whereupon,  judgment  was 

assets  in  the 

Kands  of  her 
Wilde  Serjt  obtained  a  rule  nisi  for  Miss  Snytk  to  administrators 

enter  satisfaction  on  the  judgment  rolls  in  this  Court»    .  ^*^^»  *^' 

/     "  ^     the  judgment 

upon  acknowledging  satisfaction  for  816/.  155.  on  the  mlCB.  for 
judgment  for  3052/.  in  the  Court  of  King's  Bench,  and  Drfendant  was 
for  Frcnsd  to  pay  the  costs  of  the  application.  ^^^  4tc^up 

within  two 
terms  after  death  of  Defendant,  verdict  having  been  given  during  her  life,  and  the 
delay  occasioned  by  a  motion  touching  an  award. 

Storks 
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1831.  Storks  and  BusseU  Setjts.  shewed  cause^  and  objected, 

first,  that  the  judgment  in  the  Court  of  King's  Bench 
was  invalid ;  Mrs.  Bridges  having  died  after  verdict,  and 
judgment  not  having  been  signed  within  two  terms 
after  her  death,  as  it  ought  to  have  been  pursuant  to 
nCar.^.cS. 

Secondly,  That  execution  had  been  executed  by  Mrs. 
JBridgeSf  she  having  issued  a  writ  of  elegit^  and  having 
commenced  actions  of  ejectment  to  enforce  it 

Thirdly,  That  Mrs.  Bridges  being  dead,  and  Frawd 
being  her  administrator,  the  judgments  in  this  Court 
were  in  a  different  right,  and  could  not  be  set  off  without 
compromising  the  interests  of  creditors ;  and 

That  Frauod  had  a  lien  for  his  costs  upon  the  judg- 
ments in  this  Court 

Wilder  in  answer  to  the  first  objection,  stated,  that 
the  verdict  in  the  King^s  Bench  had  been  obtained 
before  the  death  of  Mrs.  Bridges^  and  was  taken  sub- 
ject to  the  award  of  an  arbitrator  as  to  the  amount, 
which  award  was  also  made  before  the  death  of  Mrs. 
Bridges :  but  that  she  obtained  a  rule  nisi  to  set  aside 
the  award,  against  which  rule,  owing  to  the  pressure  of 
business  in  the  Court,  cause  could  not  be  shewn  within 
two  terms  after  the  death  of  Mrs.  Bridges. 

In  answer  to  the  second,  he  stated  that  the  actions 
of  ejectment  had  not  been  proceeded  with,  and  cited 
Simpson  v.  Hanley  (a),  where  the  defendant  was  allowed 
to  enter  satisfaction  on  the  roll  upon  a  judgment  ob- 
tained against  him,  on  his  acknowledging  satisfaction 
for  the  amount  upon  a  judgment  obtained  by  him  in 
C.  P.  against  the  plaintiff  for  a  larger  amount,  although 
he  had  the  plaintiff  in  custody  in  execution  of  that 
judgment;  and  homos  v.  Mellor(b)  to  the  same  effect 

(a)  tM.^S.  696.  (3)  5  A  JIf.  95. 

In 
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In  answer  to  the  third  objectioD,  he  cited  Barter^  18SL 
Administratrix^  v.  Braham{a\  where  a  jadgment  in 
B.  R.  was  ordered  to  be  set  off  against  a  judgment  in 
C  B-9  and  the  balance  due  to  the  plaintiff  to  be  paid  by 
the  defendant  in  C.B.;  the  balance  being  all  that  the 
creditors  could  claim. 

As  to  the  attomejr's  lien,  in  this  Conrt  it  did  not 
interfere  with  a  set-off  of  judgments. 

TiNDAL  C.J.  We  think  this  rule  ought  to  be  made 
absolute.  Mrs.  Bridges  obtained  judgment  against  Miss 
Smyth  in  two  actions  in  this  Court,  amounting  together 
to  8162.  15«.,  and  died  after  the  judgments  had  been 
entered  up  in  this  Court,  but  two  terms  before  judg- 
ment had  been  entered  up  against  her  by  Miss  Smyth  in 
the  Court  of  King's  Bench.  Framd,  her  attorney,  took 
out  administration  to  the  effects  of  Mrs.  Bridges^  claim- 
mg  to  be  a  judgment  creditor ;  and  the  question  is, 
Whether  the  judgments  entered  up  in  this  Court  for 
Mrs.  Bribes  are  properly  the  subject  of  set-c^  against 
the  judgment  obtained  by  Miss  Smyth  in  the  Court  of 
King's  Bench  ?  Three  objections  have  been  made  to 
the  set-off.  It  has  not  been  urged  that  the  judgments 
of  one  Court  cannot  be  set  off  against  the  judgments  of 
another ;  but  it  is  said  that  the  judgment  in  the  Court 
of  King^s  Bench,  if  not  void,  is  at  least  irregular,  be- 
cause it  was  not  signed  within  two  terms  after  the  death 
of  Mrs.  Bridges*  The  rule,  however,  established  by  the 
statute  17  Cor.  9.  does  not  apply  to  such  a  case  as  this. 
The  verdict  was  obtained  in  the  lifetime  of  Mrs.  Bridges : 
the  amount  of  damages  was  referred  to  an  arbitrator, 
who  also  made  his  award  in  her  lifetime;  but  an  ap- 
plication was  made  on  her  part  to  reduce  the  amount  of 
damages,  and  the  rule  was  pending  during  the  time 

{a)  zWiU.s^ 

necessary 
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1831.  necessary  for  deciding  other  causes  which  had  priority. 
Pending  the  rule  Mrs.  Bridges  died.  The  case,  there- 
fore, does  not  depend  on  the  statute  of  Car.  2.,  but  on 
the  rule  of  common  law,  that  where  parties  are  hung  up 
by  act  of  law  neither  of  them  loses  his  right,  but 
eventually  judgment  is  entered  nunc  pro  tunc^  as  if  the 
parQr  were  still  alive.  And  while  the  judgment  is 
suffered  to  exist  on  the  rolls  of  the  Court  without  any 
steps  to  set  it  aside,  we  can  only  treat  it  as  a  valid 
judgment 

The  second  objection  is,  that  Mrs.  Bridges^  one  of  the 
parties,  has  prosecuted  her  judgment  to  execution;  that 
she  has  advanced  a  step  further  than  the  other,  and  ought 
not  now  to  be  stopped.  In  reality  she  has  obtained  no 
advantage,  because  nothing  has  been  done  on  the  eject- 
ments; and  endeavouring  to  obtain  satis&ction  is  no 
answer  to  an  application  like  this  unless  complete  satis- 
faction be  obtained.  That  appears  from  Simpson  v. 
HandUy^  where  the  defendant  was  allowed  to  set  off*  a 
judgment  against  a  judgment  of  the  plaintiff's,  although 
he  had  the  plaintiff  in  execution. 

The  third  objection  is,  that  thb  is  not  a  case  between 
two  parties,  each  in  his  own  right;  not  a  case  of  simple 
plaintiff  and  defendant;  but  the  plaintiff  in  one  suit  being 
dead,  the  rights  of  others,  that  is,  the  rights  of  creditors 
to  assets,  intervene.  The  objection  turns  on  a  fidlacy. 
For  what  are  the  assets  ?  Suppose  a  simple  contract 
debt  of  50U  on  one  side,  and  of  40/.  on  the  other,  the 
assets  would  be  10/.  The  circumstance  that  the  debts 
are  judgment  debts  makes  no  difference :  the  actual  ba- 
lance forms  the  assets.  In  Barker^  Admnistratrix^  v. 
Braham  a  judgment  in  B.  R.  was  ordered  to  be  set  off 
against  a  judgment  in  C.  B^  and  the  balance  due  to  the 
plaintiff  to  be  paid  by  the  defendant  in  C.  B. 

As  to  the  attorney's  lien,  it  is  well  known  that  in  this 
Court  we  do  not  regard  it  when  we  look  at  the  rights 

of 
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of  the  parties.    An  officer  of  the  Court  was  bound  to  18SL 

know   the   rule   in   that   respect,    and   therefore   Mrs.  g^^j^J"^ 
Bridges^s  attorney  Imving  refused  to  allow  the  set-o£^  v. 

mast  pay  the  costs  of  this  application. 

Gaselee  J.  The  only  difficulty  I  felt  was  as  to  the 
attorney's  being  administrator.  That  doubt  is  removed 
by  Barker  v.  Braham ;  and  we  cannot  upon  affidavit 
enquire  into  alleged  defects  in  a  judgment  of  the  Court 
of  King's  Bench.  I  have  some  doubt  about  the  costs, 
but  not  enough  to  induce  me  to  differ  from  the  rest  of 
the  Court. 

BosANQUET  J.  I  concur  as  to  the  set-off;  and  as  to 
the  costs,  I  think  they  ought  to  be  paid  by  the  attorney, 
because,  being  an  officer  of  the  Court,  he  was  bound  to 
know  the  rule,  and  not  to  drive  the  other  party  to  make 
this  application. 

AiDERSON  J.  concurred. 

Rule  absolute. 


CoRBETT  and  Another  v.  Brown.  jvbv.  15. 

^rHE   declaration  stated,   that   the  Plaintiffs,  before  PlaintifiibeiDg 

and  at  the  times  of  the  committing  the  grievances  *??*V»!^   J" 

by  the  Defendant  as  thereinafter  mentioned,  had  been,  ^nt's  ton  with 

and    still    were,    wareltousemen,    and    the    trade   and  g«x^  ^^  cre- 
dit, enquired 
of  the  Defendant,  by  letter,  whether  his  son  had»  as  he  asserted,  300/.  of  his  own  pro- 
perty :  Defendant  answered  that  he  had ;  the  fact  being  that  Defendant  had  lent  his 
son  300/.  on  his  promissory  note,  payable  with  interest  on  demand,  and  had  received 
interest  on  the  note. 

The  son  having  afterwards  become  insolvents  Held»  that  this  was  a  misrepresent- 
ation for  which  the  Defendant  was  liable  in  damages  to  the  Plaintififs,  and  a  jury 
ha^ng  found  for  Defendant,  the  Court  granted  a  new  trial. 

Vol.  VIII.  D  business 
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business  of  warehousemen  for  and  during  all  that 
time  had  used  exercised  and  carried  on,  and  still  did 
use,  exercise,  and  carry  on,  at,  &c« ;  that  the  Plaintiffs, 
so  being  warehousemen,  and  so  using,  exercising,  and 
carrying  on  the  said  trade  and  business,  one  Henry 
Bratm^  before  the  committing  of  the  grievance  by  the 
Defendant  thereinafter  next  mentioned,  on  the  15th 
of  April  1830,  at,  &c.  applied  to  the  Plaintiffs,  and 
then  and  there  stated,  that  he  was  about  to  commence 
business  at  Norwickj  and  that  he  had  300/.  capital,  his 
own  property,  to  commence  business  with,  at,  &c.,  and 
then  and  there  requested  the  Plaintifis  to  sell  goods 
to  him  Henry  Brcnmi  in  the  way  of  the  Plaintiffs'  trade 
and  business  of  warehousemen,  and  then  and  there  re- 
ferred the  Plaintiffs  to  the  Defendant  to  corroborate  the 
statement  of  him,  Henry  Brawn^  that  he  had  capital  300/. 
of  his  own  property,  to  commence  business  with  at, 
&;c.,  whereof  the  Defendant  afterwards,  and  before  the 
sale  of  the  goods  by  the  Plaintiffs  to  the  said  Henry 
Brown  thereinafter  next  mentioned,  on,  &c.  at,  8cc.  had 
notice,  and  was  then  and  there  requested  by  the  Plain- 
tiffi  to  inform  them  if  -the  said  Henry  Brown  had  300/. 
capital,  his  own  property,  to  commence  business  with 
at,  &c.;  nevertheless  the  defendant,  well  knowing  the 
premises,  and  that  Henry  Brown  had  not  300/.  capital, 
his  own  property,  to  commence  business  with,  at,  &c., 
but  fraudulently  intending  craftily  and  subtilly  to  deceive 
and  injure  the  Plaintiff  in  that  behalf,  to  wit,  on,  &c.  at, 
8cc,  falsely,  fraudulently,  and  deceitfully  informed  the 
Plaintiffs,  in  answer  to  their  enquiry,  that  the  statement 
so  made  to  them  by  Henry  Brown  as  to  the  300/.  was 
jperfectly  correct,  as  the  Defendant  had  advanced  him, 
Henry  Brown,  the  money;  by  means  and  in  conse- 
quence of  which  information  so  given  by  the  Defend- 
ant to  the  Plaintiffs  as  aforesaid,  they,  not  knowing 
to  the  contrary,  but  believing  therefrom  that  Henry 

Brown 
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Brawn  had  300/.  capital,  his  own  property,  to  comqpience 
basiness  with,  ats  &c.,  afterwards,  to  wit,  on,  &c.  and 
on  divers  other  days  and  times  to  wit,  at,  &c.  were  in- 
duced to  give  credit  to  Henry  Bromi^  and  did  then  and 
there  sell  and  deliver  to  him  divers  goods  on  credit,  at 
or  for  divers  prices,  in  the  whole  amounting  to  a  certain 
large  sum  of  money,  to  wit,  the  sum  of  700/. ;  whereas 
in  truth  and  in  fact  the  said  Henry  Brown^  at  the  time 
<^  the  Defendant  so  giving  the  information  to  the 
Plauiti£&  as  aforesaid,  had  not  300/.  capital,  his  own 
property,  to  commence  business  with,  at,  &c.,  and  the 
Defendant,  at  the  time  of  his  so  giving  the  information 
to  the  Plaintiff^  well  knew  the  same ;  and  whereas  in 
truth  and  in  fact  the  Defendant,  at  the  time  of  his  so 
giving  the  information  to  the  Plaintiffs,  had  not  advanced 
the  said  sum  of  300/.,  or  any  sum  whatever,  to  Henry 
Brawn.  Averment,  that  Henry  Brawn  now  is  in  bad  and 
insolvent  circumstances,  and  that  the  sum  of  700/.  is 
wholly  due  and  unpaid  to  the  PlaintiiTs,  and  that  they 
are  likely  to  lose  the  same. 

Plea,  not  guilty,  and  issue  thereon. 

At  the  trial  before  Tindal  C.  J.,  London  sittings  after 
last  term,  it  appeared  that  H.  Brawn,  being  about  to 
open  a  shop  at  Norwich^  applied  to  the  Plaintiffs  for  a 
supply  of  goods  upon  credit ;  and  upon  enquiry  as  to 
his  circumstances,  he  stated  he  had  a  capital  of  300/.  to 
begin  with.  The  Plaintiffs  were  particular  in  their  en- 
quiries, and  H.  Brawn  referred  to  his  father  (the  De- 
fendant) to  corroborate  the  truth  of  his  statement; 
whereupon  the  following  correspondence  took  place  be- 
tween the  Plaintiffs  and  the  Defendant :  — 

*'  Your  son,  Mr.  Henry  Brawn,  has  purchased  goods 
of  us,  and  referred  us  to  you  in  order  to  corroborate  his 
statement  of  having  300/.  capital,  his  own  property,  to 
commence  business  with  at  Norwich.     We  require  to 
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know  if  such  be  the  case.  Any  further  information  you 
may  please  to  give  will  oblige  us,  and  which  we  shall  be 
happy  to  apply  in  promoting  your  son's  object,  provided 
we  can  consistently  do  so.  We  shall  be  glad  of  an 
answer  by  return  of  post;  and  are,  &c. 

CoRBETT,  SiMES,  and  Co." 

**  In  reply  to  your  letter  of  yesterday,  I  beg  to  ac- 
quaint you  that  the  statement  made  to  you  by  my  son 
Henry  as  to  the  300/.  is  perfectly  correct,  as  I  advanced 
him  the  money,  being  the  utmost  I  could  spare  at  the 
present  time,  in  consequence  of  having  a  numerous 
family. 

^^  I  hope  my  son's  dealings  with  you  will  be  at  all 
times  as  correct  as  the  present  statement ;  and  am,  &c. 

James  Brown." 

In  consequence  of  the  Defendant's  letter,  the  Plain- 
tifis  trusted  H.  Brown  from  time  to  time  to  a  large 
amount,  and  he  soon  became  bankrupt  in  their  debt, 
paid  a  dividend  of  Ss.  6d.  in  the  pound,  and  left  the 
Plaintiffs  losers  of  the  sum  of  389/.  105.  7d.  The  300/. 
Defendant  had  lent  to  H.  Brawn  about  three  weeks  be- 
fore his  letter  to  the  Plaintiffs,  the  Defendant  taking,  at 
the  time  of  the  loan,  H.  BroimCs  promissory  note  for  the 
amount,  payable  on  demand,  with  interest  at  5  per  cent., 
which  interest  was  paid  up  to  the  time  of  //.  Brawn*s 
bankruptcy ;  but  the  Defendant  declined  to  prove  the 
300/.  as  a  debt  under  his  son's  commission.  The  jury 
found  for  the  Defendant ;  whereupon, 


Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  this  ver- 
dict as  contrary  to  the  evidence,  the  Plaintiffs  having 
requested  to  know  whether  the  Defendant's  son  had 
300/.  capital,  of  his  own  property,  and  the  Defendant 
having  stated  such  to  be  the  fact,  when  he  knew  his  son 
had  none  but  borrowed  capital. 

Jones 


IN  THE  Second  Year  of  WILLIAM  IV. 

Jone$  Seijt.,  who  shewed  cause,  contended  that  the 
Defendant  was  warranted  in  the  answer  he  liad  given, 
money  lent  by  a  parent  being  commonly  intended  as  a 
gift;  as  it  turned  out  in  this  case,  the  father  having 
forborne  to  prove  for  his  debt  under  the  son's  bank- 
ruptcy. Besides  which,  money  borrowed,  when  once  in 
the  son's  disposition,  was  as  much  his  own  property,  and 
as  applicable  to  mercantile  purposes,  as  money  realized 
by  himself. 


S7 


1831. 


TiNDAL  C.  J.  We  think  there  ought  to  be  a  new 
trial  in  this  case  on  payment  of  costs ;  the  jury  having 
drawn  a  conclusion  from  the  Defendant's  letter,  which, 
it  seems  to  the  Ck>urt,  its  contents  do  not  warrant. 

Gaselee  J.  concurred. 

BosANQUET  J.  A  party  who  sets  up  in  business  on 
borrowed  capital  is  in  very  different  position  in  point  of 
credit  from  a  party  who  sets  up  unembarrassed  with 
debt 

Alderson  J.  The  question  is,  whether,  from  the 
statement's  being  false  within  the  Defendant's  knowledge, 
the  Court  must  not  infer  fraud. 

Rule  absolute. 
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Defendant)  by 
a  deed  recit- 
ing that  he 
was  indebted 
to  Pbintiff 
and  others» 
assigned  his 
property  to 
Plaintiff,  in 
trust  to  pay  all 
such  creditors 
as  should  sign 
the  schedule  of 
debts  an- 
nexed; pro- 
vided that  if 
all  did  not 
sign,  the  deed 
should  be  void* 
Plaintiff  never 
signed,  norwas 
the  amount  of 
his  debt  stated: 
Held,  not  a 
sufficient  ac- 
knowledgment 
to  take  Plain- 
tiff's debt  out 
of  the  statute 
of  limitations! 
although  it 
was  admitted 
orally  that  he 
had  but  one 
debt. 


KeNNETT  V.  MiLBANK. 

'TPHIS  was  an  action  on  a  promissory  note,  to  which 
the  Defendant  pleaded  the  statute  of  limitations. 

To  take  the  case  out  of  the  statute,  the  Plaintiff  put 
in  a  deed  of  1 3th  of  March  1829,  between  the  Defendant 
of  the  one  part,  and  the  Plaintiff  and  one  Cooper  of  the 
other;  by  which,  after  reciting  that  the  Defendant  was 
indebted  to  the  Plaintiff  and  others,  the  Defendant  as- 
signed a  freehold  estate  and  all  his  property  to  the  Plain- 
tiff and  CoopeTj  in  trust  to  sell  the  same,  and  pay  such 
creditors  as  should  sign  their  names  to  the  schedule  of 
debts  annexed,  if  the  Defendant  should  have  omitted  to 
pay  65.  8^.  in  the  pound  by  the  20th  of  December  then 
next;  with  a  proviso  that  if  all  the  creditors,  whose  debts 
amounted  to  10/.,  did  not  sign  by  the  13th  of  August 
then  next,  the  deed  and  all  the  covenants  should  be 
void. 

The  Plaintiff  never  executed  the  deed,  and  the  amount 
of  his  debt  was  no  where  stated ;  but  it  was  admitted  by 
counsel  at  the  trial,  that  the  promissory  note  sued  on 
was  the  only  debt  due. 

It  was  objected,  that  the  recital  in  the  deed  was  not  a 
sufficient  acknowledgment  of  the  specijfic  debt  to  take  it 
out  of  the  statute  of  limitations ;  and  the  verdict  was 
taken  for  the  Plaintiff,  with  leave  for  the  Defendant  to 
move  to  set  it  aside,  and  enter  a  nonsuit  instead. 


Andrews  Serjt.  having  obtained  a  rule  nisi  accord- 


Wilde  Seijt.  shewed  cause.     The  recital  in  the  deed 
is  a  sufficient  acknowledgment  in  writing  to  satisfy  the 

statute 
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statute  9  G.  4.  c.  14.  It  is  stated  in  the  deed,  without 
qualification,  tiiat  the  Defendant  was  indebted  to  the 
Plaintiff;  and  it  was  admitted  at  the  trial,  that  there  was 
no  other  debt  besides  the  promissory  note.  Before  the 
statute  9  G.  4.,  a  promise  to  pay  was  implied  from  an 
unqualified  admission  of  debt.  Tanner  v.  Smart  (a), 
Uca^don  v.  Williams  {b\  Gibbons  \.  M^Casland{c\  Mouni* 
Stephen  \.  Brook,  {d)  The  statute  has  merely  required 
that  the  acknowledgment  shall  be  in  writing;  for  if 
it  did  not  give  the  same  effect  to  the  acknowledgment 
when  once  established  by  writing,  as  was  given  before 
to  a  parol  acknowledgment,  it  would  be  worse  than 
nugatory.  It  may  be  collected,  however,  from  the 
language  of  the  statute  itself,  that  an  unqualified  ao- 
knowledgment  in  writing  was  to  have  the  same  effect 
as  before;  for,  after  reciting  that  questions  had  ex* 
isted  as  to  the  effect  of  acknowledgments  and  pro- 
mises, it  enacts,  "  that  in  actions  of  debt,  or  upon  the 
case,  grounded  upon  any  simple  contract,  no  acknow- 
ledgment, or  promise^  *a>ords  only,  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  the 
said  enactments,  or  either  of  them,  or  to  deprive  any 
party  of  the  benefit  thereof,  unless  such  acknowledge 
ment  or  promise  shall  be  made  or  contained  by  or  in 
some  writing  to  be  signed  by  the  party  chargeable 
thereby." 


1831. 


Kenneti 

MiLBAMK. 


TiNDAL  C.  J.  The  rule  for  entering  a  nonsuit  in 
this  case  ought  to  be  made  absolute.  The  question  is, 
whether  the  debt  which  the  Plaintiff  seeks  to  recover 
has  been  taken  out  of  the  operation  of  the  statute  of 
limitations  by  any  evidence  adduced  at  the  trial.  Inde- 
pendently of  the  statute  9  G.  4.  c.  14. 1  should  have  had 
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that  this  part  of  the  acknowledgment  has  been  supplied 
by  the  admission  of  counsel  in  Court;  but  that  is  not 
sufficient  where  the  statute  requires  the  acknowledgment 
to  be  in  writing,  and  the  only  object  of  the  admission 
is  to  save  the  time  of  the  Court  Suppose,  before  the 
statute  of  9  G.  4.,  the  statute  of  limitations  had  been 
pleaded,  and  the  counsel  for  the  Defendant  had  ad- 
mitted his  handwriting,  would  that  alone  have  taken  the 
case  out  of  the  statute  ?  If  not  at  a  time  when  the 
whole  of  the  admission  might  be  by  parol,  why  should 
it  have  that  effect  when  the  whole  of  the  acknowledg- 
ment is  required  to  be  in  writing  ?  The  recent  statute 
was  intended  to  protect  parties  against  demands  made 
after  an  unreasonable  time,  and  no  injustice  is  done  in 
giving  it  full  effect. 


18SL 


Kennett 

V. 
MlLBANK. 


Gaselee  J.  I  am  of  the  same  opinion.  The  deed 
recites  that  the  Defendant  was  indebted  to  the  parties 
in  the  sums  set  opposite  to  their  names ;  but  no  sum  is 
mentioned  as  the  Plaintiff's  debt,  and,  therefore,  there 
is  no  evidence  of  any  acknowledgment  in  writing.  There 
is  also  another  point  in  this  case  on  which  a  difficulty 
arises:  an  acknowledgment  before  the  time  limited  by 
statute  has  elapsed,  has  been  held  evidence  from  which 
a  promise  to  pay  may  be  inferred ;  but  it  is  not  clear 
that  such  an  inference  would  be  drawn  where  the  ac- 
knowledgment is  after  the  six  years;  and  if  there  be 
any  promise  in  this  case,  it  is  qualified  with  the  con- 
dition that  it  should  be  void  unless  all  the  creditors 
whose  debts  amounted  to  10/.  should  sign  the  deed 
within  a  given  time.  The  admission  by  counsel  \vas 
made  without  prejudice,  and  cannot  be  taken  into 
account. 


BosANQUET  J.     The  late  statute  requires  that  the 
whole  of  the  acknowledgment  shall  be  in  writing.     The 
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no  doabt  But  by  that  statute  it  is  enacted,  ^^  that  in 
actions  of  debt,  or  upon  the  case  grounded  upon  any 
simple  contract,  no  acknowledgment,  or  promise  by 
words  only,  shall  be  deemed  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  said  enactments,  or  either  of 
them,  or  to  deprive  any  party  of  the  benefit  thereof,  unless 
such  acknowledgment  or  promise  shall  be  made  or  con- 
tained by  or  in  some  writing  to  be  signed  by  the  party 
chargeable  thereby,"  The  question,  therefore,  is,  whether 
we  have  any  evidence  in  writing  of  an  acknowledgment 
or  promise  with  respect  to  this  debt.  Evidence  of  pro- 
mise there  is  none.  A  deed  was  put  in,  by  which  the 
Defendant,  after  reciting  that  he  was  indebted  to  the 
Plaintiff  and  others,  assigned  his  property  to  the  Plain- 
tiff and  Cooper  in  trust  to  sell  the  same  and  pay  the 
creditors  who  should  sign  their  name  to  the  schedule 
of  debts  annexed,  in  case  the  Defendant  should  have 
omitted  to  pay  6s.  Sd.  in  the  pound  by  a  given  day; 
with  a  proviso  that  the  deed  and  all  the  covenants  in 
it  should  be  void,  unless  all  the  creditors  whose  debts 
amounted  to  10/.  signed  within  a  certain  time.  The 
deed  was  never  executed  by  the  Plaintiff,  nor  does  it 
even  specify  the  amount  of  his  debt  It  cannot,  there- 
fore, be  considered  evidence  of  a  promise ;  and  the  less 
so,  as  it  became  void  for  want  of  execution  by  the  cre- 
ditors within  the  stipulated  time.  Is  it,  then,  evidence  of 
an  acknowledgment  ?  By  the  9  G,  4.,  which  was  passed 
to  put  an  end  to  doubts  which  had  arisen  on  the  statute 
21  Jac,  I .,  it  is  required  that  the  whole  of  the  acknowledg- 
ment shall  be  in  writing.  The  deed  in  question  is  made 
in  trust  for  those  creditors  who  shall  come  in  and  sign 
the  schedule ;  but  the  Plaintiff's  name  is  not  there ;  and 
the  acknowledgment  ought  to  go  to  amount  as  well  as 
to  credit,  otherwise  the  Plaintiff  might  claim  one  thousand 
pounds  as  easily  as  one.    It  has  been  contended,  indeed, 

that 
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that  this  part  of  the  acknowledgment  has  been  supplied 
by  the  admission  of  counsel  in  Court ;  but  that  is  not 
sufficient  where  the  statute  requires  the  acknowledgment 
to  be  in  writing,  and  the  only  object  of  the  admission 
is  to  save  the  time  of  the  Ck>urt  Suppose,  before  the 
statute  of  9  G.  4.,  the  statute  of  limitations  had  been 
pleaded,  and  the  counsel  for  the  Defendant  had  ad- 
mitted his  handwriting,  would  that  alone  have  taken  the 
case  out  of  the  statute  ?  If  not  at  a  time  when  the 
whole  of  the  admission  might  be  by  parol,  why  should 
it  have  that  effect  when  the  whole  of  the  acknowledg- 
ment is  required  to  be  in  writing  ?  The  recent  statute 
was  intended  to  protect  parties  against  demands  made 
after  an  unreasonable  time,  and  no  injustice  is  done  in 
giving  it  full  effect 


1831. 


Kennett 

V, 
MlLBANK. 


Gaselee  J.  I  am  of  the  same  opinion.  The  deed 
recites  that  the  Defendant  was  indebted  to  the  parties 
in  the  sums  set  opposite  to  their  names ;  but  no  sum  is 
mentioned  as  the  Plaintiff's  debt,  and,  therefore,  there 
is  no  evidence  of  any  acknowledgment  in  writing.  There 
is  also  another  point  in  this  case  on  which  a  difficulty 
arises:  an  acknowledgment  before  the  time  limited  by 
statute  has  elapsed,  has  been  held  evidence  from  which 
a  promise  to  pay  may  be  inferred ;  but  it  is  not  clear 
that  such  an  inference  would  be  drawn  where  the  ac- 
knowledgment is  after  the  six  years;  and  if  there  be 
any  promise  in  this  case,  it  is  qualified  with  the  con- 
dition that  it  should  be  void  unless  all  the  creditors 
whose  debts  amounted  to  10/.  should  sign  the  deed 
within  a  given  time.  The  admission  by  counsel  was 
made  without  prejudice,  and  cannot  be  taken  into 
account. 


BosANQUET  J.     The  late  statute  requires  that  the 
whole  of  the  acknowledgment  shall  be  in  writing.     The 
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acknowledgment  here  is  only  in  general  terms,  that  the 
Defendant  is  indebted  in  die  sums  set  opposite  to  the 
names  of  the  parties,  but  no  sum  is  specified  as  the 
amount  of  the  Plaintiff's  claim ;  therefore,  without  the 
additional  evidence  in  writing  of  that  sum,  there  is  no 
such  acknowledgment  as  the  statute  requires. 

An  acknowledgment,  however,  can  only  operate  as 
evidence  of  a  promise;  and  if  it  be  accompanied  with 
qualifications  which  shew  it  was  not  meant  to  operate 
as  a  promise,  it  will  not  be  sufficient  to  take  a  debt  out 
of  the  operation  of  the  statute  of  liflaitations.  The  evi- 
dence here  is  a  deed,  which  concludes  with  a  proviso 
chat  unless  all  the  creditors  of  a  certain  class  come  in 
and  sign  within  a  given  time,  the  deed  and  the  cove- 
nants contained  in  it  shall  be  void.  The  acknowledg- 
ment was  part  of  the  deed,  and  has  become  void  for 
want  of  the  condition  required  to  give  it  validity. 


Ai/DERSON  J.  The  enactment  which  requires  the 
acknowledgment  of  a  debt  to  be  in  writing,  must  apply 
to  the  debt  for  which  the  Plaintiff  is  suing.  The  ac- 
knowledgment here  is  only  of  some  debt;  but  of  what, 
remains  to  be  made  out  by  parol  evidence.  To  admit 
such  evidence  under  these  circumstances,  would  defeat 
the  whole  object  of  the  recent  statute.  It  might  lead  to 
conflicting  testimony,  and  produce  all  the  inconvenience 
which  that  statute  was  designed  to  obviate. 

«  Rule  absolute. 
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Young,   Assignee  of  Young,   a   Bankrupt,   v.     iVw.  19. 
Marshajll    and   Poland,    Sheriff   of  Mid- 
dlesex. 

npHIS  was  an  action  for  money  had  and  recetvedf  The  sheriff 
brought  by  the  Plaintiff,  as  assignee  of  Youngs  a  *®*f  ^^  - 
bankrupt,  to  recover  the  proceeds  of  certain,  goods  of  without  notice 
the  bankrupt  sold  by  the  Defendants  as  sheriff  of  Mid'  of  ^  previous 
dleifXf  under  a  writ  oi  fieri  facias ;  the  commission  of  pup^^y  by  the 
bankrupt  having  been  issued  against  Young  on  an  act  of  Defendant, 
bankruptcy  anterior  to  the  writ  of ^.  fa.  ^^  ^tiSTrf 

The  Defendants  had  no  notice  of  the  bankrupt^  the  sale  to  the 
until  after  the  levy,  when  they  paid  the  proceeds  over  Plaintiff  upon 
to  the  execution  creditor  under  an  indemnity.  ^^^     PlJ^ 

A  verdict  having  been  found  for  the  Plaintiff,  that  the  De- 

fendant's as- 
signee might 

Toddy  Seijt.  obtained  a  rule  nisi  to  set  it  aside*  on  properly  sue 

the  ground  that  the  action  was  misconceived,  and  ought  the  sheriff  in 
II  T  L         1  •        /•      *w  action  for 

to  nave  been  trover ;   contendmg  that  the  action  tor  qj^q^  \^^^ 

money  had  and  received  did  not  lie,  at  least  against  and  received. 

a  public  o£Scer,  where  the  money  had  been  paid  over 

and  the  property  changed. 

Wilde  Seijt,  who  shewed  cause,  was  proceeding  to 
urge,  that  the  sheriff,  having  paid  over  under  an  in- 
demnity, stood  in  the  same  situation  as  the  party  in- 
demnifying, when  the  Court  called  on 

Taddy  to  support  his  rule.  By  the  sale  under  the 
execution,  the  property  in  the  goods  was  changed,  and 
ceased   to   be   the   property   of  the   bankmpt  or  his 

assignee. 
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Konnrrr 

V. 
MZZBAlfK* 


acknowledgment  here  is  only  in  general  terms,  that  the 
Defendant  is  indebted  in  the  sums  set  opposite  to  the 
names  of  the  parties»  but  no  sum  is  specified  as  the 
amount  of  the  Plaintiff's  claim ;  therefore,  without  the 
additional  evidence  in  writing  of  that  sum,  there  is  no 
such  acknowledgment  as  the  statute  requires. 

An  acknowledgment,  however,  can  only  operate  as 
evidence  of  a  promise ;  and  if  it  be  accompanied  with 
qualifications  which  shew  it  was  not  meant  to  operate 
as  a  promise,  it  will  not  be  sufficient  to  take  a  debt  out 
of  the  operation  of  the  statute  of  limitations.  The  evi- 
dence here  is  a  deed,  which  concludes  with  a  proviso 
chat  unless  all  the  creditors  of  a  certain  class  come  in 
and  sign  within  a  given  time,  the  deed  and  the  cove- 
nants contained  in  it  shall  be  void.  The  acknowledg- 
ment was  part  of  the  deed,  and  has  become  void  for 
want  of  the  condition  required  to  give  it  validity. 


Ai/DERSON  J.  The  enactment  which  requires  the 
acknowledgment  of  a  debt  to  be  in  writing,  must  apply 
to  the  debt  for  which  the  Plaintiff  is  suing.  The  ac- 
knowledgment here  is  only  of  some  debt;  but  of  what, 
remains  to  be  made  out  by  parol  evidence.  To  admit 
such  evidence  under  these  circumstances,  would  defeat 
the  whole  object  of  the  recent  statute.  It  might  lead  to 
conflicting  testimony,  and  produce  all  the  inconvenience 
which  that  statute  was  designed  to  obviate. 

Rule  absp 
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acknowledgment  here  is  only  in  general  terms,  that  the 
Defendant  is  indebted  in  the  sums  set  opposite  to  the 
names  of  the  p&rtiesi  but  no  sum  is  specified  as  the 
amount  of  the  FlainufTs  claim;  therefore,  without  the 
additional  evidence  in  writing  of  that  sum,  there  is  no 
mch  acknowledgment  as  the  statute  requires. 

An  acknowledgment,  however,  can  only  operate  as 
evidence  of  a  promise;  and  if  it  be  accompanied  with 
qualifications  which  shew  it  was  not  meant  to  operate 
■8  a  promise,  it  will  not  be  sufficient  to  take  a  debt  out 
of  the  operation  of  the  statute  of  limitations.  The  evi- 
dence here  is  a  deed,  which  concludes  with  a  proviso 
that  unless  all  the  creditors  of  a  certain  class  come  in 
and  sign  within  a  given  time,  the  deed  and  the  cov^ 
nants  contained  in  it  shall  be  void.  The  acknowledg- 
ment was  part  of  the  deed,  and  bas  become  void  for 
want  of  the  condition  required  to  ^ve  it  validly. 


AXDEBSON  J.  The  enactment  which  requires  the 
acknowledgment  of  a  debt  to  be  in  writing,  must  apply 
to  the  debt  for  which  the  Plaintiflf  is  suing.  The  ac- 
knowledgment here  is  only  of  some  debt;  but  of  what, 
remains  to  be  made  out  by  parol  evidence.  To  admit 
Buch  evidence  under  these  circumstances,  would  defeat 
the  whole  object  of  the  recent  statute.  It  might  lead  to 
conSicting  testimony,  and  produce  all  the  inconvenience 
which  that  statute  was  designed  to  obviate. 

•  Rule  absolute. 
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acknowledgnient  here  is  only  in  general  terms,  that  the 
Defendant  is  indebted  in  the  sums  set  opposite  to  the 
names  of  the  parties,  but  no  sum  is  specified  as  the 
amount  of  the  PlaintifPs  claim ;  therefore,  without  the 
additional  evidence  in  writing  of  that  sum,  there  is  no 
such  acknowledgment  as  the  statute  requires. 

An  acknowledgment,  however,  can  only  operate  as 
evidence  of  a  promise ;  and  if  it  be  accompanied  with 
qualifications  which  shew  it  was  not  meant  to  operate 
as  a  promise,  it  will  not  be  sufficient  to  take  a  debt  out 
of  the  operation  of  the  statute  of  limitations.  The  evi- 
dence here  is  a  deed,  which  concludes  with  a  proviso 
chat  unless  all  the  creditors  of  a  certain  class  come  in 
and  sign  within  a  given  time,  the  deed  and  the  cove- 
nants contained  in  it  shall  be  void.  The  acknowledg- 
ment was  part  of  the  deed,  and  has  become  void  for 
want  of  the  condition  required  to  give  it  validity. 


Aldersok  J.  The  enactment  which  requires  the 
acknowledgment  of  a  debt  to  be  in  writing,  must  apply 
to  the  debt  for  which  the  PlaintifT  is  suing.  The  ac- 
knowledgment here  is  only  of  some  debt;  but  of  what, 
remains  to  be  made  out  by  parol  evidence.  To  admit 
such  evidence  under  these  circumstances,  would  defeat 
the  whole  object  of  the  recent  statute.  It  might  lead  to 
conflicting  testimony,  and  produce  all  the  inconvenience 
which  that  statute  was  designed  to  obviate. 

«  Rule  absolute. 
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1831. 


Young,   Assignee  of  Young,   a   Bankrupt,   v.     Nov.i^. 
Marshall    and   Poland,    Sheriff   of  Mid- 
dlesex. 

^HIS   was  an  action  for  money  bad  and  received)  The  sheriff 
brought  by  the  Plaintiff,  as  assignee  of  Youngs  a  ^^^^  . 
bankrapt,  to  recover  the  proceeds  of  certain  goods  of  without  notice 
the  bankrupt  sold  by  the  Defendants  as  sheriff  of  Mid"  ^f  ^  previous 
HeseXf  under  a  writ  o{  Jleri  Jacias ;  the  commission  of  ^^^     |j   ^^^ 
bankrupt  having  been  issued  against  Yottng  on  an  act  of  Defendant, 
bankruptcy  anterior  to  the  writ  of  >.  fa.  ^^  ^tS^ 

The  Defendants  had  no  notice  of  the  bankrupt^  the  sale  to  the 
until  after  the  levy,  when  they  paid  the  proceeds  over  Pontiff  upon 
to  the  execution  creditor  under  an  indemnity.  ^^     ^J^ 

A  verdict  having  been  found  for  the  Plaintiff,  that  the  De- 

fendant's as- 
signee might 

TadcU/  Serjt.  obtained  a  rule  nisi  to  set  it  aside,  on  properly  sue 

the  ground  that  the  action  was  misconceived,  and  ought  the  sheriff  in 

,  ,  .....        ^      an  action  for 

to  nave  been  trover;    contendmg  that  the  action  tor  money  had 
money  had  and  received  did  not  lie,  at  least  against  and  received. 
a  public  officer,  where  the  money  had  been  paid  over 
and  the  property  changed. 

Wilde  Seijt,  who  shewed  cause,  was  proceeding  to 
urge^  that  the  sheriff,  having  paid  over  under  an  in- 
demnity, stood  in  the  same  situation  as  the  party  in- 
demnifying, when  the  Court  called  on 

Taddtf  to  support  his  rule.  By  the  sale  under  the 
execution,  the  property  in  the  goods  was  changed,  and 
ceased   to  be   the   property   of  the   banknipt  or  his 

assignee. 
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1831. 


Young 

V. 

Marshall. 


assignee.  Perkinson  v.  Gilford  {0%  Clerk  y.  Withers  {b)^ 
Moreland  v.  Pellatt^  per  Bayley  J.  (c)  Although,  there- 
fore, the  assignee  might  sue  the  sherifT  in  trover  for 
improperly  detaining  goods  to  which  the  assignee  was 
entitled,  Price  v.  Helyar  {d\  he  could  not  sue  him  in 
asstimpsit  for  proceeds  arising  from  the  goods  after  the 
property  in  them  had  been  changed  by  a  venditioni 
exponas  under  the^.  Ja.  Besides,  by  suing  in  form 
ex  contractu,  he  treats  the  sheriff  as  his  agent,  and 
affirms  all  his  previous  acts.  After  affirming  the  sale, 
therefore,  the  Plaintiff  cannot  claim  the  proceeds  on  the 
ground  that  the  sale  was  not  warranted.  At  all  events, 
the  action  is  too  late  after  the  sheriff  has  paid  the  money 
over  in  obedience  to  a  writ  Thurston  v.  Mills,  {e)  The 
sheriff,  as  a  public  officer,  ought  to  be  protected  where 
he  acts  without  notice. 


TiNDAL  C.  J.  The  verdict  for  the  Plaintiff  in  this 
case  may  be  supported  on  a  principle  generally  known 
and  acknowledged  in  Westminster  Hall.  This  is  an 
action  by  the  assignee  of  a  bankrupt  against  the  sheriff 
of  Middlesex,  on  the  ground  that  he  has  sold,  under  a 
Ji^fa.,  goods  belonging  to  the  Plaintiff,  and  which  he 
ought  not  to  have  taken.  But  no  party  is  bound  to 
sue  in  tort,  where,  by  converting  the  action  into  an 
action  of  contract,  he  does  not  prejudice  the  defendant ; 
and,  generally  speaking,  it  is  more  favourable  to  the  de- 
fendant that  he  should  be  sued  in  contract,  because  that 
form  of  action  lets  in  a  set-off,  and  enables  him  to  pay 
money  into  Court  It  has  been  contended,  however, 
that  the  action  does  not  lie  here,  because  the  Defendant 
has  paid  the  money  over  to  a  judgment  creditor  without 


{a)  Cro.  Car.  539. 

(6)  Ld,  Raymd.  1073.  per  Goidd  J» 

(f)  ZB.l^C.  7*3. 


{d)  AB'mgb.s91' 
{e)  16  East,  a67. 


notice 
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notice  of  the  act  of  bankruptcy.  If  that  were  so,  I 
should  agree  that  the  money  was  no  longer  in  the  De- 
fendant's hands  to  the  use  of  the  Plaintiff:  but  money 
paid  over  on  an  indemnity,  may  be  said  not  to  have 
been  paid  over  at  all :  the  Defendant,  however,  paid 
after  notice,  for  he  paid  upon  an  indemnity,  and  that 
could  only  have  been  exacted  on  knowledge  of  the  facts. 
The  case,  therefore,  falls  within  the  general  rule,  that 
a  party  is  not  bound  to  sue  in  torty  where,  by  suing  in 
contract,  he  produces  no  injury  to  the  Defendant. 

Park  J.  The  indemnity  is  of  itself  strong  evidence 
of  notice  before  the  payment 

BosANQUET  J.  By  relation  to  the  act  of  bankruptcy, 
the  property  was  in  the  Plaintiif  at  the  time  of  sale. 
The  Plaintiff,  who  sues  in  an  action  for  money  had  and 
received,  does  not  thereby  affirm  the  acts  of  the  sheriff^ 
he  merely  waives  his  claim  to  damages  for  a  wrong,  and 
seeks  to  recover  only  the  proceeds  of  the  sale.  It  is 
true  the  sheriff  is  a  public  officer,  but  if  he  pays  over 
upon  an  indemnity,  he  pays  with  notice,  and  the  Plain- 
tiff, who  is  entitled,  must  recover. 


18SL 


Young 

V. 

Marshall. 


Alderson  J.  If  ever  the  question  should  arise,  whe- 
ther the  sheriff  is  liable  when  he  has  sold  and  paid 
over  without  notice  of  the  act  of  bankruptcy,  the  Court 
will  determine  it ;  but  no  such  question  arises  here,  be- 
cause the  indemnity  is  virtually  notice.  It  has  been 
urged,  that  the  property  is  changed  by  sale ;  and  so  it 
is  as  between  a  purchaser  and  the  party  against  whom 
execution  has  issued,  but  not  as  against  a  party  whose 
goods  have  been  wrongfully  taken.  By  proceeding  by 
the  action  for  money  had  and  received,  the  party  merely 
waives  his  claim  to  damages  for  tlie  seizure  and  detention 
of  the  goods,  and  is  content  to  sue  for  the  proceeds. 

Rule  discharged. 
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^^^  X9*  Doe  t;.  Whitcomb. 

The  judgment  HPRESPASS  for  mesne  profits.     At  the  trial  befi^re 

in  the  preced-  Alderson  J.,  kst  Somerset  assizes,  the  evidence  was, 

ing  ejectment 

b  evidence  Judgment  in  ejectment  against  Simon  Payne  in  Hilary 

in  an  action      term  ISSS,  upon  a  demise  for  twenty^>one  years,  com- 
for  mesne  .     ,  o«^ 

I»ofiuagaimt   fencing  m  1822; 

a  defendant  A  scire  facias  upon  this  judgment  in  Trinity  1830, 

who  came  into  ^^  notice  thereof  to  the  Defendant  and  others ; 
under  the  de-        Execution,  by  habere  facias  possessionem. 
fendant  m  the       It  was  then  proved  that  the  Defendant  had  occupied 
^       ^  the  premises  for  a  year  ending  November  18S0;  that  he 

bad  been  let  into  possession  under  ^n  agreement  made 
by  the  son  of  Simon  Payne  on  behalf  oS  faia  father,  and 
had  paid  rent  to  the  son. 

It  was  objected,  that  this  evidence  did  not  connect  the 
Defendant  with  Simon  Payne  sufficiently  to  render  him 
liable  to  this  action  for  mesne  profits,  and  the  verdict 
was  taken  for  the  Plaintiff,  with  leave  for  the  Defend- 
ant to  move  the  Court  on  the  point :  accordingly, 

Stephen  Seijt.  having  obtained  a  rule  nisi  to  set  aside 
the  verdict, 

Wilde  Seijt*  shewed  cause,  and  contended,  that  the 
Defendant,  having  come  in  under  5.  Payne,  held  the  pre- 
mises under  the  same  liabilities.  If  the  law  were  other- 
wise^ the  Defendant  in  ejectment  might  always  deprive 
bis  landlord  of  the  mesne  profits,  by  delivering  up  pos- 
session to  a  stranger. 

&ephen.   The  judgment  in  ejectment  was  no  evidence 
against  the  Defendant  Whitcomb.    A  judgment  is  evi- 
dence 
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dence  only  against  parties    and    privies;    Outram  v.        1831. 
Moreaxwd.  {a)    JVhitcornb  was  not  a  party.    And  privies      ^-^ 
are  only  of  two  kinds  ;  privies  in  estate,  and  privies  by  v. 

act  of  law  in  the  post :  Co.  Lit.  352.  a.  He  was  not  a  WHrrooMB. 
privy  by  act  of  law,  and  he  could  not  be  privy  in  estate; 
for  Simon  Payne  was  a  trespasser,  and  had  no  estate. 
Whitcombf  therefore,  though  liable  to  be  put  out  of  pos- 
session, is  not,  by  this  evidence,  so  connected  with  5. 
Pcyne  as  to  be  liable  for  the  mesne  profits.  In  Denn 
T.  White  (b)  it  was  held,  that  a  recovery  in  ejectment 
against  the  wife  could  not  be  given  in  evidence  in  an 
action  against  the  husband  and  wife  for  mesne  profits. 

TiNDAL  C.  J.  We  entertain  no  doubt  on  the  case. 
The  evidence  was,  a  judgment  in  ejectment  against  Siinon 
Payne;  the  execution  of  a  writ  of  possession  thereon; 
that  the  defendant  came  in  under  Simon  Payne;  had  pos- 
session for  a  certain  time,  and  paid  rent  to  a  certain 
amount.  The  only  objection  to  the  verdict  is,  that  the 
defendant  is  a  stranger  to  the  record  in  ejectment  against 
Payne.  The  answer  is,  that  the  Defendant  came  in 
under  Payne  while  the  judgment  in  ejectment  was  pend- 
ing, and  that  he  cannot  hold  by  a  better  title  than 
Payne.  As  he  came  in  under  Payne,  the  judgment  is 
evidence  against  him. 

Rule  discharged. 

{m)  sEaiffSAS'  (^)  7T.R.112. 


48  CASES  IN  MICHAELMAS  TERM 

1881. 


'  Nov.  14.  BUDD  V.  FaIRMANER. 

« Received  of  HPHE  Plaintiff  sued  on  an  alleged  breach  of  warranty 

B.  loL  for  a  j^  ^y^^  ^j^  ^^  ^  j^^^^ 

grey  four  year 

old  coltf  war-  The  proof  of  the  warranty  consisted  of  the  following 

raotedsimud:"  receipt,  which  was  drawn  up  by  the  Plaintiff's  servant, 

the  warranty     ^^^  signed  by  the  Defendant. 

was  confined         "Received  of  Mr.  Budd  10/.  for  a  grey  four  year  old 

rZt::^..  ~'^  -"-t^.  -"^  »  every  .^pect." 

out  proving  The  complaint  was,  that  the  colt,  which  the  Plaintiff 

fraud,  it  wai     jj^j  purchased  to  match  another  in  his  possession,  was 

action  that  the  ^^^J  ^''ree  years  old;  as  to  which,  the  evidence  seemeA 

colt  wai  only    somewhat  conflicting ;   but   the    Chief  Justice,   before 

Id    ^^^^        whom  the  cause  was  tried,  thinking  the  warranty  applied 

to  soundness  only,  and  that  the  age  was  a  mere  matter 

of  description,  the  Plaintiff  was  nonsuited. 

*  Wilde  Serjt.  moved  to  set  aside  the  nonsuit,  on  the 
ground  that  the  Defendant's  warranty  included  the  age 
as  well  as  the  soundness  of  the  animal.  By  the  very 
act  of  sale,  the  vendor  warrants  that  the  article  is  such 
as  he  professes  to  sell,  and  the  purchaser  proposes  to 
buy.  Thus,  in  Gardiner  v.  Gray  (a),  where  the  de- 
fendant undertook  to  sell  the  plaintiff  waste  silk,  and 
sent  an  article  not  saleable  under  that  denomination. 
Lord  Ellenborotigh  said,  "  The  intention  of  both  parties 
must  be  taken  to  be,  that  it  shall  be  saleable  in  the 
market  under  the  denomination  mentioned  in  the  con- 
tract between  them :  the  purchaser  cannot  be  supposed 
to  buy  goods  to  lay  them  on  a  dunghill."  In  Bridge  v. 
Wain  (i),  it  was  held,  that  where  goods  sold  were  de- 
la)  ^Campb.ii^A*  (^)  t  Stark.  soA* 

scribed 


( 
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scribed  in  the  invoice  as  scarlet  ctdtingSj  a  warranty  was  1881. 
to  be  inferred  that  the  goods  answered  the  known  _  "  ~ 
mercantile  description  of  scariet  cuttings.     So  in  Yates  v. 

V.  Pi/m  (a),  where  the  defendant  sold  what  he  described  Faibmanbu 
as  prime  singed  bacon,  he  was  not  allowed  to  shew  a 
custom  in  the  trade  to  receive  bacon  to  a  certain  de- 
gree tainted,  as  prime  singed  bacon ;  and  the  bacon  in 
question  being  tainted,*  the  plaintiff  retained  his  ver- 
dict. Here,  the  purchaser  proposed  to  buy  a  four  year 
old  horse  for  the  purpose  of  matching  another :  a  three 
year  old  colt  was  unfit  for  such  a  purpose,  or  even  for 
general  employment.  The  seller  professed  to  sell  a 
four  year  old;  and  having  altogether  failed,  he  is  liable 
in  damages  for  his  breach  of  contract:  for  the  par- 
ticular warranty  as  to  soundness  does  not  supersede  the 
general  warranty  that  the  thing  sold  is  what  the  vendor 
professes  to  sell.  Lord  Coke  says,  '^  If  a  man  make  a 
feoffment  by  dedi^  and  in  the  deed  doth  warrant  the 
land  against  «/.  8.  and  his  heirs,  yet  dedi  is  a  general 
warranty  during  the  life  of  the  feoffor."  (b)  And  in 
policies  of  insurance,  a  particular  warranty  does  not 
narrow  any  general  or  implied  warranty;  as  that  the 
ship  is  seaworthy,  or  the  like.  If  the  Defendant  had 
sold  a  gdding  or  a  stallion  warranted  sound,  would  it 
have  been  a  performance  of  his  contract  to  have  deli- 
vered a  mare  ? 

The  Court  granted  a  rule  nisif  against  which 

Jndrews  and  Russell  Seijts.  shewed  cause. 

The  instrument  produced  is  a  mere  receipt,  and 
must  be  construed  according  to  the  intention  which 
appears  on  the  face  of  it.  From  the  position  of  the 
word  warranted^  it  is  plain  that  soundness  was  all  that 

(a)  6  Taunt.  446.  (^)  Co.  Lit.  384.  a. 

V0L.VIIL  E  the 
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18S1.        the  Defendant  proposed  to  warrant,  and  that  age  was 
g*  mere  matter  of  description ;  if  it  had  been  proposed  to 

tr.  warrant  age    as   well  as   soundness,   the    instrument 

FAUUdAKER.  should  have  run  "  warranted  four  years  old,  and 
sound."  The  cases  relied  on  are  not  cases  of  warranty, 
but  of  general  contract;  and  doubtless  a  vendor 
must  deliver  an  article,  answering,  in  all  material 
points,  the  description  of  the  article  he  professes  to 
sell.  But  a  horse,  unexceptionable  in  other  respects, 
does  not  materially  vary  from  the  description  given  of 
him  if  he  turn  out  to  be  three  years  old  instead  of  four, 
more  especially  as  the  difference  between  the  two  ages 
is  perceptible  by  inspection  of  the  mouth,  which  ex- 
cludes the  probability  of  any  intentional  misrepresent- 
ation. In  Dunlop  v.  Wai4gk  {a)y  it  was  held  that  what 
the  vendor  says  about  the  age  of  an  animal,  is  not  a 
warranty  of  the  age,  for  it  may  be  a  mere  statement  of 
his  belief.  In  Richardson  v.  Braam  {b)  the  defendant's 
advertisement  was,  ^^  To  be  sold,  a  black  gelding  five 
years  old ;  has  been  constantly  driven  in  the  plough ; 
warranted ;"  and  it  was  holden  that  the  warranty  applied 
to  soundness  only.  So,  in  Dickenson  v.  Gapp  (tried  before 
Dallas  C..i.y  Middlesex  sittings  1821),  the  plaintiff  sued 
for  a  breach  of  warranty,  in  proof  of  which  he  adduced  the 
following  receipt:  —  "  Received  of  Mr.  Dickenson  100/. 
for  a  bay  gelding,  got  by  Cheshire  Cheese ;  warranted 
sound;"  and  then  shewed  that  the  horse  was  not  got  by 
Cheshire  Cheese,  Dallas  C.  J.  held,  that  the  warranty  was 
confined  to  soundness,  and  nonsuited  the  plaintiff,  who 
never  moved  to  set  aside  that  decision.  So  in  Jeudwine 
V.  Slade  (c)  it  was  held,  that  putting  down  the  name  of 
an  artist  in  a  catalogue  as  the  painter  of  a  picture,  is 
not  such  a  warranty  as  will  subject  the  party  selling  to 

(a)  PeakeN.P,C.i6y.  (c)  %Ejp,s72. 
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an  action,  if  it  turn  out  that  he  might  be  mistaken,  and        1831. 
it  was  not  the  work  of  the  artist  to  whom  it  was  attri-        ~'  "~ 

BUDD 

buted.     Upon  a  mistaken  representation  a  party  is  not  v. 

liable,  unless  he  be  guilty  of  fraud,  but  upon  a  warranty  Fairmankr, 
he  is  liable  at  all  events.  Williamson  v.  Allis<m{a).  If 
the  Defendant  be  held  to  have  warranted  the  age,  he 
may,  with  as  much  justice,  be  contended  to  have  war- 
ranted the  colour  of  the  horse,  or  any  other  quality 
equally  obvious  to  the  sense. 

Wilde  and  Spankie  Serjts.  Richardson  v.  Brawn  was 
not  an  action  on  a  warranty,  but  for  the  price  of  a 
horse  which  the  defendant  had  kept  and  used ;  and  the 
alleged  warranty  being  apparently  resorted  to  by  an 
afterthought  for  the  purpose  of  eluding  payment,  was 
not  entitled  to  much  favour.  There  is  no  printed 
report  of  Dickenson  v.  Gapp ;  and  as  to  the  age  of  the 
horse  being  apparent  upon  inspection,  it  does  not  ap« 
pear  but  that  the  Plainti£P  purchased  without  inspection 
on  the  recommendation  of  the  Defendant.  The  prin- 
ciple which  applies  to  such  transactions  is  clearly  laid 
down  in  Shepherd  v.  Kain  (i),  where  the  defendant  sold 
what  he  described  to  be  ^^  a  copper-fastened  vessel ;  to 
be  taken  with  all  faults."  The  Court  held,  «'  with  all 
faults  must  mean,  all  faults  which  it  may  have  con- 
sistently with  its  being  the  thing  described;"  and  that 
as  the  ship  was  not  copper  fastened,  the  plainti£P  was 
entitled  to  recover  for  a  breach  of  warranty. 

TiNDAL  C.  J.  In  this  case  a  written  instrument  was 
produced  by  the  PlaintiiFto  shew  the  nature  of  the  con- 
tract between  him  and  the  Defendant,  and  we  are  to 
interpret  that  instrument  like  all  othei*s,  according  to 
the  intention  of  the  parties.     The  instrument  appears 

(^i)  6£aj/,446.  (3)  sB.l^ A.%^o. 
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1881.       to  be  a  receipt  for  10/.  ^  for  a  grey  four  year  old  colt, 
Bmlr      warranted  sound."     I  should  say  that,  upon  the  face  of 
9.  this  instrument,  the  intention  of  the  parties  was  to  con- 

ItoiMANBR.  gne  the  warranty  to  soundness,  and  that  the  preceding 
statement  was  matter  of  description  only.  And  the  dif- 
ference is  most  essential.  Whatever  a  party  warrants, 
he  is  bound  to  make  good  to  the  letter  of  the  warranty, 
whether  the  quality  warranted  be  material  or  not :  it  is 
only  necessary  for  the  buyer  to  shew  that  the  article  is 
not  according  to  the  warranty :  whereas,  if  an  article  be 
sold  by  description  merely,  and  the  buyer  afterwards 
discovers  a  latent  defect,  he  must  go  further,  allege  the 
scientery  and  shew  that  the  description  was  false  within  the 
knowledge  of  the  seller.  And  where  there  is  an  express 
warranty  as  to  any  single  point,  the  law  does  not  beyond 
that  raise  an  implied  warranty  that  the  commodity  sold 
flkall  be  also  merchantable.  Therefore,  in  Parkinson  v. 
Lee  (a),  upon  a  sale  of  hops  by  sample,  with  a  war- 
ranty that  the  bulk  of  the  commodity  answered  the 
sample,  ailthoc^h  a  fair  merchantable  price  was  given, 
k  was  held  that  the  seller  was  not  responsible  for  a  latent 
defect,  uffknown  to  him,  but  arising  from  the  fraud  of 
the  grower  from  whom  he  purchased.  A  party  who 
makes  a  simple  representation  stands,  therefore,  in  a  very 
different  situation  from  a  party  who  gives  a  warranty. 
And  if  so,  how  can  I  say  that  this  distinction  was  not 
present  to  the  mind  of  the  Defendant  in  this  case? 
"When  he  sells  a  grey  four  year  old  colt,  warranted 
sound,  he  means  to  say  that  he  will  be  responsible  for 
the  soundness,  but  that  the  rest  is  only  matter  of  repre- 
sentation, for  which  he  will  not  be  answerable,  unless  it 
be  shewn  to  be  false  within  his  knowledge.  Many  cases 
have  been  referred  to,  and  some  stress  has  'been  laid  on 
^  ^ect  of  the  word  dedi  when  contained  in  a  grant ; 

(a)   %Eastfi\z» 

but. 
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but,  according  to  Lord  Eldon^  in  Braining  v.  Wright{a\        1831. 
words  of  that  nature  "  import  a  contract  in  law,  the        „ "  ~ 

. ^  BUDD 

effect  and  meaning  of  which  would  be  affected  by  the  ^^ 

subsequent  words  of  the  indenture;"  and  in  the  cases   Fairmamer. 
relied  on  for  the  Plaintiff,  the  sellers  had  delivered  com- 
modities essentially  different  from  those  which  they  had 
professed  to  sell.     Richardson  v.  Brown  and  Dickenson 
▼•  Gafp  are  authorities  in  point  for  the  Defendant 

Gasblsb  J.  concurred. 

BosANQUET  J.  In  every  case  where  the  contract  ap- 
pears on  a  written  instrument,  the  instrument  must  be 
construed  according  to  the  intent  of  the  parties.  As, 
where  the  dealing  is  by  a  contract  note,  the  article  deli- 
vered must  agree  with  the  terms  of  the  note ;  or,  where 
a  ship  is  insured,  it  must  correspond  with  the  warranties 
contained  in  the  policy.  What  is  the  instrument  here  ? 
Not  a  contract  of  sale,  but  a  mere  i^ceipt,  describing 
in  antecedent  contract  Are  we  to  infer  from  the  terms 
used,  that  the  party  had  expressly  contracted  the  animal 
should  be  four  years  old  ?  The  collocation  of  the  word 
warranted  shews  that  such  was  not  the  intention  of  tb^ 
parties.  Richardson  v.  Brawn  proceeded  on  this  prin- 
ciple, and  Dickinson  v.  Gapp  is  almost  the  same  case  as 
the  present.  Interpreting  tl)is  instrument,  therefor^, 
according  to  the  intention  of  the  parties,  I  tbink  it  clear 
that  the  warranty  was  confined  to  soundness. 

Aldcrson  J.  It  is  not  necessary  to  refer  to  Richard'^ 
son  V.  Brawny  because  we  can  see  here,  from  the  coUo^ 
cation  of  the  word  wairantedj  that  it  is  confined  to  the 
quality  of  soundness. 

Rule  discharged^ 

{a)  %B.  t5fP.it. 

E  S 


54  CASES  IN  MICHAELMAS  TERM 

18SL 


^^-  **•  Wilson  v.  Hamer. 

A  party  db-     nPHE  Defendant  had  been  discharged  from  an  arrest, 

ar^  on  eiv^  "P^"  g^^^"g  ^®  Plaintiff  securities,  which,  as  the 

ing  securi^,  Plaintiff  alleged,  turned  out  to  be  of  no  value.     The 

^'*°*^' ***    .  prothonotary,  upon  an  investigation  of  the  circumstances, 

if  tjjg  ,^y^  found  that  there  was  no  fraud ;  but  the  Plaintifi^  when 

rity  turn  out  the  nature  of  the  securities  was  manifest,  without  restor- 

to  be  worth-     j^g  them,  had  arrested  the  Defendant  a  second  time  for 
less,  unless  he     - 

has  been  guilty  ^®  ^*™®  ^"^^* 
of  fraud* 

Wilde  Seijt.  obtained  a  rule  nisi  for  setting  aside  the 
process  on  the  Defendant's  filing  common  bail ;  when 

Spanlde  Serjt.,  in  support  of  the  second  arrest,  relied 
on  Puckford  v.  Maanoell  (a),  where  the  defendant  having 
been  arrested  at  the  suit  of  the  plaintiff,  obtained  his 
discharge  by  giving  a  drafl  for  a  part  of  the  demand, 
which  draft  being  dishonoured,  a  second  arrest  was  held 
regular. 

TiNDAL  C.  J.  The  rule  must  be  made  absolute. 
The  Defendant  was  discharged  from  the  first  arrest 
upon  an  arrangement  that  securities  should  be  given. 
Whether  they  were  adequate  or  not,  at  all  events  the 
Plaintiff  took  them,  and  now,  without  restoring  them, 
arrests  the  Defendant  a  second  time.  The  principle  of 
the  case  referred  to  is,  that  when  a  party  gets  rid  of  an 
arrest  by  subterfuge  or  fraud,  as  by  giving  a  check  on 
a  person  with  whom  he  has  no  connection,  the  plaintiff 
may  arrest  him  again.  That  is  not  the  case  here,  and, 
therefore,  the  rule  must  be  made 

Absolute. 
(«)  6  T.  R.  5t. 
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1831. 


DiGBY  V.  Lord  Stirling.  ^^*  »*• 

J^PANKIE  Seijt.  had  obtained  a  rule  nisi  to  set  aside  Defendant 

the  capias  ad  respondendum  and  bail-bond  in  this  ^*^g  ^^^ 

at  the  election 
Cfise,  upon  an  alBBdavit  that  the  Defendant  was  a  Scotch  ofScotch^etrSf 

peer ;  had  voted  at  elections  for  Scotch  peers  in  the  years  Heldy  as  a 

1825,  1830,  1831,  when  his  vote  was  duly  received  by  f^^f^^^^ 

the  clerk  of  session  ;  and  that  an  application  similar  to  discharged 

the   present   had  been   made  to  Lord  Tenterden  with  fron**"**^ 

although  his 

success.  vote  had  been 

protested 

Wilde  Serjt  shewed  cause  on  affidavits,  which  denied  ^y^^  ^^  ^^ 
that  the  Defendant  had  any  rightful  claim  to  the  title,  title  disputed, 
or  that  the  patent  on  which  he  relied,  existed.     It  was         ^^.Vi . 
also  to  be  collected  from  the  Defendant's  own  affidavit,  the  House  of 
that  at  the  last  election   the  Duke  of  Bucclemh  and  ^»<>»of*^ 
Lord  LauderdaU  had  pmtested  against  the  D^dant's  ^'•"- 
voting ;  that  his  right  had  not  been  recognised  by  the 
House   of  Lords  previous  to  voting,  as   required  by 
order  of  that  house;    that  the   Lord  Chancellor  had 
refused  to  acknowledge  him,  and  the  King  to  receive 
him  at  court.     The  Defendant,  therefore,  it  was  con- 
tended, was  not  even  a  peer  de  facto ,-  for  the  clerk  of 
session  had  exercised  no  judgment  on  the  claim,  his 
office  being  merely  ministerial. 

TiNDAL  C.  J.  The  course  which  the  Court  will  pur- 
sue is  that  to  which  the  Defendant  is  entitled  at  their 
hands.  Without  our  coming  to  any  decision  on  the 
particulars  of  the  Defendant's  claim,  he  is  entitled  to  be 
discharged  on  common  bail  if  he  acts  as  a  peer  of  Scot- 
land. By  the  twenty-second  article  of  the  act  of  union 
(5  Ann.  c.  8.),  sixteen  peers  of  Scotland  are  to  sit  and 

£  4  vote 
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vote  in  the  House  of  Lords ;  and  by  the  twenty-third 

article,  all  peers  of  Scotland  are  to  enjoy  all  privileges  of 

peers  as  fully  as  peers  of  England^  except  the  right  and 

privilege  of  sitting  in  the  House  of  Lords.     By  an  act 

of  the  next  year,  6  Ann.  c,  23.,  the  mode  of  electing 

the  sixteen  p'ee^s  i^  regulated.     Proclamation  is  to  be 

isstied  Commanding  all  the  peers  of  Scotland  to  assemble 

atid  meet  at  Edinburgh  to  elect,  by  open  election,  the 

sistteen  peers;  and  we  have  only  to  see  whether  the 

Defendant  did,  ih  obedience  to  any  such  proclamatioi), 

meet  at  Edinburgh  for  the  purpose  of  such  election.     It 

is  not  denied  that  he  did  so  in  1825,  18S0,  and  1831. 

No  objection  was  made  till  the  last  time,  and  he  then 

voted  in  defiance  of  the  protest  of  two  of  the  peers ;  the 

protest,  therefore,  serves  rather  to  strengthen  than  to 

impair  his  claim.     However,  on  the  validity  of  his  title 

we  give  no  opinion ;  but  as  he  performed  acts  which 

Scotch  peers  are  called  on  to  perform,  and  which,  since 

the  Union,  were  the  only  acts  which  he  could  perform 

in  the  character  of  peer,  he  is  entitled  to  the  protection 

of  these  statute^.     We  cannot  presume  that  any  one 

would  be  allowed  to  vote  who  is  not  de  facto  a  peer. 

This  Court  cannot  judicially  notice  the  order  of  the 

House  of  Lords  that  no  one  shall  vote  till  his  title  has 

been  recognised  by  that  House.     We  think,  therefore, 

that  this  rule  must  be  made  absolute;  but  as  it  has 

been  obtained  under  circumstances  of  doubt,  without 

costs. 

Rule  absolute  accordingly. 
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Bradley  v.  Ricardo.  Nov.  »3, 

HTHIS  was  an  action  against  the  sheriff  of  Gloucester'  Where  a  party 

Mre  for  a  false  return  of  nulla  batia  to  a  writ  of  fi.  fa.  "*J°S  »^- 

*^   *^       prized  by  a 

At  the  trial  the  Plaintiff  called  the  sheriff's  officer  to  statement  of 
to  prove  the  receipt  of  the  warrant  to  levy.  ^i»  ®^*^  ^*- 

Upon  cross-examination,  the  witness  affirmed  that  no  other  witnesses 
goods  could  be  found  belonging  to  the  party  against  to  contradict 
whom  the  levy  was  directed.  him  as  to  a 

,  particular  fact> 

The  Plaintiff's  counsel  was  then  proceeding  to  prove  the  whole  of 
his  case  by  other  witnesses,  and  to  contradict  the  she-  ^^®  testimony 
riff's  officer  as  to  his  statement  that  no  goods  could  be  ti-j^jj^ted  wit- 
found,  when  the  learned  Judge  who  presided  thought  ness  is  not, 

that,  if  the  Plaintiff  were  permitted  to  contradict  a  wit-  therefore,  to 

.  •     I      r         ***  repudiated 

ness  placed  in  the  box  by  himself,  as  to  a  particular  fact»  \yy  ^iie  Judge. 

the  whole  evidence  of  the  witness  must  be  struck  out ; 

upon  which  the  Plaintiff  was  nonsuited. 

Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  the  non- 
suit, contending  that  though  a  party  is  not 'allowed  to 
throw  general  discredit  on  the  character  of  a  witness 
called  by  himself,  he  may  set  him  right  as  to  any  parti- 
cular feet  which  he  may  have  stated  incorrectly,  and  the 
rest  of  his  evidence  may  stand. 

lAidlaoD  Seijt.  shewed  cause,  and  relied  upon  Aleje^ 
ander  v.  Gibson  (a),  where  it  was  held  that  if  a  witness 
unexpectedly  gave  evidence  against  the  party  calling  him, 
although  his  evidence  could  not  be  in  part  relied  upon, 
and  the  rest  of  it  disproved,  it  might  be  entirely  repu- 
diated, and  witnesses  might  be  called  on  the  same  side 
to  contradict  him.     And  Lord  EUenborough  said,  ^^  The 

party 
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party  is  not  to  set  up  so  much  of  a  witness's  testimony 
as  makes  for  him,  and  to  reject  or  disprove  such  part  as 
is  of  a  contrary  tendency.  But  if  a  witness  is  called, 
and  gives  evidence  against  the  party  calling  him,  I  think 
he  may  be  contradicted  by  other  witnesses  on  the  same 
side,  and  that  in  this  manner  his  evidence  may  be 
entirely  repudiated."  The  witness  was  not  a  witness  of 
necessity,  for  the  fact  of  the  receipt  of  the  warrant  might 
have  been  proved  by  another. 


TiNDAL  C.  J.     This   rule   must  be  made   absolute. 
The  object  of  all  the  laws  of  evidence  is  to  bring  the 
whole  truth  of  a  case  before  a  jury;  but  if  this  rule 
were  to  be  discharged,   that  would  no  longer  be  the 
just  ground  on  which  the  principles  of  evidence  would 
proceed,    but   we   should  compel  the  plaintiff  to  take 
singly  all  the  chances  of  the  tables,  and  to  be  bound  by 
the  statements  of  a  witness  whom  he  might  call  without 
knowing  he  was  adverse,  who  might  labour  under  a 
defect  of  memory,  or  be  otherwise  unable  to  make  a 
statement  on  which  complete  reliance  could  be  placed. 
Suppose  a  case  in  which,  for  some  formal  proof,  the 
plaintiff  is  obliged  to  make  a  witness  of  the  defendant's 
attorney,  who  on  cross-examination  makes  a  statement 
adverse  to  the  plaintiff;  is  the  plaintiff  to  be  precluded 
fVom  calling  the  witnesses  whom  he  had  prepared  before 
to  shew  the  real  state  of  the  case  ?     It  has  been  urged 
as  an  objection,  that  this  would  be  giving  credit  to  the 
witness  on  one  point  after  he  has  been  discredited  on 
another;  but  difficulties  of  the  same  kind  occur  in  every 
cause  where  a  jury  has  to  decide  on  conflicting  testimony. 
The  general  rule  is,  that  a  party  shall  not  be  permitted 
to  blast  the  character  of  a  witness  called  in  support 
of  his  case  by  adducing  general  evidence  to  his  dis- 
cll^it;  but  I  have  never  heard  it  said  that  when  sur- 
prised by  a  statement  contrary  to  fact,  he  may  not  call 

another 
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aDother  witness  to  shew  how  the  fact  really  is.  It  is  a 
common  occurrence  that  persons  called  on  to  give  their 
testimony  decline  to  make  any  statement  before  they 
appear  in  Court  It  would  be  a  great  hardship  if  the 
party  compelled  to  call  such  persons  should  be  bound 
by  every  thing  they  may  choose  to  say.  The  alteration 
in  the  general  rule  which  the  Defendant  in  this  case 
seeks  to  establish,  would  lead  to  great  inconvenience  and 
injustice.  The  rule,  therefore,  which  has  been  obtained 
for  setting  aside  the  nonsuit  must  be  made  absolute. 
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Gaselee  J.  In  Alexander  v.  Gibson  Lord  Ellen^ 
borough  says,  "  The  party  is  not  to  set  up  so  much 
of  a  witness's  testimony  as  makes  for  him,  and  to  reject 
or  disprove  such  part  as  is  of  a  contrary  tendency.  But 
if  a  witness  is  called,  and  gives  evidence  against  the  party 
calling  him,  I  think  he  may  be  contradicted  by  other 
witnesses  on  the  same  side,  and  that  in  this  manner  his 
evidence  may  be  entirely  repudiated."  With  deference 
to  Lord  Ellenboroughj  it  seems  to  me  that  it  is  for  the  jury 
to  say  whether  his  evidence  is  to  be  entirely  repudiated 
or  not.  It  is  going  too  far  to  determine  that  the  party 
shall  suffer  because  a  witness  is  not  consistent  in  his 
testimony.     Ewer  v.  Ambrose  {a)  is  in  point. 

BosANQUET  J.  I  think  that  this  nonsuit  ought  to  be 
set  aside.  The  general  rule  is,  that  a  party  who  calls 
a  witness  into  the  box  is  not  permitted  to  prove  gene- 
rally that  he  is  unworthy  of  credit,  but  may  contradict 
him  as  to  particular  facts.  It  has  been  objected,  how- 
ever, that  you  cannot  contradict  him  as  to  a  particular 
fiict  without  repudiating  his  evidence  altogether.  But 
the  practice  has  always  been  the  other  way,  and  if  there 
be  any  thing  in  Alexander  v.  Gibson  in  support  of  the 


(ii)  3  B.  ^'-f  C.  749. 
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•rguiDent  Urged  on  the  part  of  the  Defendant,  I  canoot 
agree  in  that  view  of  the  subject :  it  is  inconsistent  with 
both  principle  and  practice^  A  party  is  often  compelled 
to  call  an  adverse  witness ;  and  if  he,  on  cross  examiB- 
ation  or  otherwise,  makes  statements  inconsistent  with 
&ct,  another  witness  may  be  allowed  to  contradict  him : 
and  there  is  no  instance  of  a  judge  having  been  called  upon 
in  such  a  case  to  strike  out  the  rest  of  his  evidence.  The 
discrepancy  may  afford  a  fair  topic  for  counsel  as  to  tlie 
degree  of  credit  to  which  the  witness  is  entitled,  but  the 
whole  statement  must  go  to  the  jury,  who,  in  forming 
their  judgment,  are  often  guided  by  the  manner  and 
feelings  of  the  witness.  If  he  states  some  facts  which 
are  adverse  to  the  bias  under  which  he  speaks,  and  some 
which  coincide  with  it,  the  jury  may,  without  incon* 
sistency,  believe  the  one  statement  and  reject  the  other. 


Alderson  J.  I  am  of  the  same  opinion,  and  adhere 
to  the  rule  as  laid  down  in  Bullet^s  Nisi  Prius.  A 
party  will  not  be  permitted  to  produce  general  evidence 
to  discredit  his  own  witness.  That  is  the  true  rule,  and 
I  cannot  but  dissent  from  the  restriction  of  it  which  has 
been  ascribed  to  Lord  EUefiborough.  The  case  cited  by 
him,  Lowe  v.  Jolliffcj  establishes  the  contrary,  of  the 
proposition  for  which  it  was  cited.  There,  all  the  at- 
testing witnesses  swore  to  the  insanity  of  the  testator 
when  the  will  was  executed,  but  they  were  contradicted 
by  other  evidence,  and  the  will  was  established. 

Now,  in  order  to  prove  a  will  by  an  insane  person,  it 
must  be  proved,  not  only  that  the  testator  was  insane 
but  that  the  will  was  executed;  and  in  that  case, 
although  the  testimony  was  rejected  as  to  the  sanity,  it 
was  received  as  to  the  execution  :  that  agrees  with  good 
sense  and  the  general  practice. 

A  party  calls  many  witnesses ;  one  of  them  states  a 
fact  adverse  to  his  claim,  another  explains  the  state- 
ment : 
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merit :  was  it  ever  beard  of  that  on  such  an  occasion 
the  whole  testimony  of  the  former  witness  should  be 
struck  out  ?  A  witness  is  called  to  prove  a  notice  to 
produce  a  written  instrument :  upon  cross  examination  he 
makes  some  incorrect  statement :  is  the  party  who  calb 
him  and  who  controverts  this  statement  to  be  precluded 
firom  giving  a  copy  of  the  written  instrument  in  evidence, 
because,  as  it  has  been  argued,  the  testimony  of  the 
wioiess  as  to  the  notice  is  to  be  struck  out  ?  Such  a 
tvle  would  lead  to  the  greatest  inconvenience. 

The  rule  as  laid  down  by  Mr.  Justice  Btdler  is  in* 
telligible  and  clear,  namely,  that  a  party  shall  not  b^. 
permitted  to  throw  general  discredit  on  a  witness  whom 
he  baa  put  into  the  box ;  but  it  would  be  monstrous  if 
the  whole  of  his  testimony  were  to  be  struck  out  becaooe 
A«ubseq[uent  witness  sets  him  right  as  to  a  single  fact 
which  he  may  have  stated  incorrectly. 

Rule  absolute^ 


1831. 


Bradley 

RiCARXXl. 


Hewitt  v.  Pigott,  Sheriff"  of  Somerset. 
Hewitt  v.  Lord  Egmont. 


Nov*  93. 


'T^HE  Plaintiff  had  a  judgment  for  2497Z.  85.  8rf.  in  Plaintiff  had 

the  above  cause  against  Lord  Egmont^  whose  pro-  j^^^g""®"^ 

perty,  by  a  deed  of  November  1824,  had  been  conveyed  for  2497/., 

to  C.  F.  Adey  and   others   in   trust   to  sell  and   pay  and  issued  t 

J.  writ  oifi.fa.9 

creditors.  to  which  the 

The   Plaintiff  issued  a  Jl.  fa.  on  this  judgment^  to  sheriff  returned 

which  PisotL  the  sheriff  of  Somersetshire,  indemnified  f"/^^  ^^^^' 
°  being  indem- 

nified by  E*i 
attorney,  to  whom,  with  other  trustees,  £.'s  property  had  been  conveyed  in  trust,  to 
pay  creditors^    A  Terdict  having  been  given  for  the  sheriff,  in  an  action  against  him 
by  Plaintiff  for  a  false  return^  Plaintiff  was  not  allowed  to  set  off  the  costs  in  that 
lictkm  against  the  debt  due  on  the  judgment  for  3497/* 

by 
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by  Adey  on  the  part  of  Lord  Egmont^s  trustees,  returned 
nuUa  bona. 

The  Plaintiff,  thereupon,  sued  Pigott  the  sheriff  for  a 
false  return.  Adey  appeared  as  attorney  for  Pigott j  in 
whose  favour  the  verdict  was  ultimately  found. 

Cross  Serjt.,  Upon  an  affidavit  of  the  foregoing  facts, 
and  that  Adey  had  offered  the  Plaintiff  700/.  and  a  de- 
benture for  a  1000/.  in  discharge  of  his  claim  on  Lord 
Egmont^  obtained  a  rule  nisi  to  set  off  the  costs  payable 
by  the  Plaintiff  in  the  action  with  Pigott^  against  the 
judgment  in  the  action  with  Lord  f^mont. 

Wilde  2JiA  Jones  Seijts.  shewed  cause,  upon  an  affidavit 
which  stated  that  after  the  offer  made  by  Adey  to  the 
Plaintifi^  discoveries  had  been  made  by  which  the  Court 
of  Chancery  had  been  induced  to  stay  the  proceedings 
on  the  judgment  against  Lord  Egmontj  and  to  direct  a 
Master  to  investigate  the  Plaintiff's  accounts ;  an  in- 
vestigation which  was  still  pending.  But  they  relied  on 
the  objection,  that  the  two  actions  were  not  between  the 
same  parties;  for,  admitting  that  Adey  had  acted  for 
Lord  Egmont  in  some  particulars,  the  indemnity  given 
by  him  in  the  action  against  the  sheriff,  was  not  given 
on  behalf  of  Lord  Egmont^  but  of  the  trustees  under  the 
deed  of  1824,  and  the  general  body  of  creditors. 

Cross  Serjt  contended,  that  as  the  trustees  represented 
Lord  Egmont  he  must  be  considered  the  real  Defendant 
in  the  action  against  the  sheriff. 

TiNDAL  C.  J.  The  question  upon  the  rule  is,  are 
the  costs  payable  by  the  Plaintiff  in  his  action  against 
the  sheriff,  to  be  written  off  against  the  debt  due  to  him 
on  his  judgment  against  Lord  Egmmit  ?  Are  the  funds 
to  be  resorted  to  in  the  two  actions  substantially  the 

same? 
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same  ?  Even  supposing  the  trustees  to  be  substantially 
the  Defendants  in  the  action  against  the  sheriff,  the 
action  is  hostile  to  them,  and  to  the  parties  whom  they 
represent;  the  Plaintiff,  in  suing  the  sheriff,  seeks  to 
obtain  a  priority  over  the  other  creditors  of  Lord  Egmont. 
To  yield  to  this  application,  would  be  to  give  him  the 
priority  to  the  extent  of  the  costs  in  that  action^  and 
enable  him  to  fight  the  question  at  the  expense  of  the 
creditors  at  large.  It  is  clear,  therefore,  that  the  two 
suits  are  not  substantially  between  the  same  parties,  and 
the  rule  must  be  discharged. 

Gaselee  J.  I  am  of  the  same  opinion ;  we  could 
not,  in  any  view  of  the  case,  set  off  one  demand  against 
the  other  without  going  into  the  Plaintiff's  account,  and 
that  account  is  now  before  the  Court  of  Chancery. 


183L 


PlOOTT, 


BosANQUET  J.  The  ground  for  this  application, 
namely,  that  the  parties  are  substantially  the  same, 
entirely  fails.  One  action  is  against  the  sheriff;  the 
other  against  the  Earl  of  Egmont.  The  sheriff  is  in- 
demnified by  trustees  for  creditors,  among  whom  the 
Plaintiff  is  one,  and  the  Earl  of  Egmont  is  only  so  far 
interested  as  respects  the  surplus,  if  any,  after  the  dis- 
cbarge of  the  trust.  The  trust-deed  is  the  deed  of 
the  creditors,  and  the  suit  against  the  sheriff  is  sub- 
stantially a  suit  against  them. 

Alderson  J.  I  am  of  the  same  opinion.  In  ap- 
plications, like  this,  to  the  equitable  jurisdiction  of  the 
Court,  we  must  see  our  way  clearly  before  we  interpose. 
In  the  present  case,  we  might  do  gross  injustice  by 
acceding:  to  the  Plaintiff's  demand.  If  the  estate  of 
Lord  Egmont  be  insolvent,  we  should  injure  the  other 
creditors.  If  it  be  solvent,  the  Plaintiff  in  the  long 
run  will  be  indemnified  for  his  loss. 

Rule  discharged. 
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liBSI. 

Nov.  14*  Andrews  v.  Thornton. 

The  Court  ''FHE  Defendant,  after  notice  of  trial,  served  a  rule  for 

refused  to     8-  ^  special  jury  on  the  Slst  of  January  last.     The 

rule  for  a  spe-  cause,  which  was  an  action  for  slander,  stood  for  trial  on 

dal  jury,  on  jbg  g^h  of  Jvly^  but  did  not  come  on.     The  Defendant 

that  the  De-  having  up  to  the  present  time  omitted  to  strike  his  spe- 

fendant  had       cial  jury, 
obtained  it  in 
January  183  it 

and  up  to  the        Wilde  Serjt  obtained  a  rule  nisi  to  discbarge  the  rule 

Michaelmas      of  ^he  S 1  St  of  January. 

term  following 

had  omitted 

to  strike  the  SpanJcie  Serjt,  who  shewed  cause,  referred  to  Bloxam 

jury,  although   ^  ^^^^  ^^^^  2V/>>p  V.  Patmore  {b\  and  Thome  v.  Mar- 

tne  cause  siooq 

for  trial  in        quess  of  Londondeiry  (c),   contending    that  the   Court 

•^*'^-  would  not  discharge  the  rule  for  a  special  jury  unless 

it  were  distinctly  sworn  that  the  cause  was  not  proper 

to  be  tried  by  a  special  jury,  and  that  delay  alone  was 

the  object  which  the  party  had  in  view. 

Wilde.  The  present  case  is  distinguishable  from 
those  which  have  been  cited;  for  the  Defendant  here, 
by  omitting  to  strike  his  special  jury  for  such  a  length 
of  time  after  notice  to  try  by  a  common  jury,  has  in 
effect  abandoned  his  rule.  By  striking  the  special  jury 
now,  he  will  be  enabled  to  postpone  the  trial  till  after 
Hilary  term. 

TiNDAL  C.  J.  A  rule  must  be  made  in  future  to 
obviate  this  inconvenience.  But  I  cannot  say  the  De- 
fendant here  has  so  far  erred  as  to  exclude  himself  from 
the  right  to  a  special  jury ;  at  the  same  time,  as  there 

(a)  /^TaunUAIo.  (b)  4J3.  Jlf.470.  (e)  jintef  26. 

has 
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has  been  cause  for  complaint,  the  rule  roust  be  dis-        1831. 
charged  without  costs. 

Rule  discharged  accordingly. 


Andrews 

v. 
Thorntox. 


Bower  v.  Jones.  Nov.  %4* 

TN  an  action  against  the  Defendant  as  guarantee  of  By  agreementt 
Benjamin  Tuplim^  an  arbitrator  found  speciallv.  that     "*  *"  !p"'' 

"  '"  wat  to  nave 

on  the  2d  of  January  1826,  it  was  agreed  between  the  a  commission 

PiaintiflFand  B.  Tupling,  that  the  said  B.  Tupling  should  <>«  ^  «!«• 

become  the  agent  for  the  sale  of  the  Plaintiff's  manu&c-  ^^^^  ^^. 

tared  stock  of  goods  in  London  and  its  vicinity,  for  which-  cutad  by  him ; 

the  Plaintiff  was  to  pay  him  a  commission  of  5/.  per  cent.  I'^M^^cip** 

^  '^  '^  to  be  respon- 

on  all  goods  sold  or  orders  executed  through  the  Lcndon  sible  for  bad 

markets,  the  Plaintiff  to  be  responsible  for  all  bad  debts  ^^^^'j  ^^  ^^^ 

acent  to  draw 
contracted  in  his  name  for  the  purpose  of  carrying  on  h^  commis- 

his  business,  and  to  allow  the  said  B.  TupUng  to  draw  sion  monthly, 
his  commission  monthly,  he,  B.  Tuplingt  at  the  same    1}  ^trad^" 
time  undertaking  to  make  due  remittances  from  time  to  commission 

time  of  monies  received  on  account  of  the  Plaintifi^  and  ^"^  "^  ^' 

,  „     ,  11,  lowed  on  sales 

to  make  up  all  the  accounts  monthly ;  also  to  give  ^h^^i^  p^^. 

security  that  the  amount  of  stock  and  book  debts  should  duced  bad 
be  appropriated  solely  for  the  use  of  the  Plaintiff:  J^Jj^';h"^ii 
That  on  the  9th  of  Janua;^  1826  the  Defendant  duly  ing,  that  under 
executed  a  guaranty  in  writing  to  the  Plaintiff,  in  the  *f  *®™*°^ 
words  and  figures  following ;  —  ^^  In   consequence  of  t.wzh  entitled 
an  agreement  entered  into  the  2d  of  January  1826,  by  to  commission 
Joseph  Bower  to  supply  Benjamin  Tupling  with  stock  ^  ^ 
of  plated  goods  to  sell  for  him  on  commission,  I  hereby 
agree  as  surety  to  guarantee  Mr.  Bower  to  the  amount 
of  200/.  for  a  due  retnrn  of  the  stock  in  hand,  and 
payment  of  the  monies  received  on  account  of  the  said 
Jouph  Bower^  agreeably  to  the  engagement  subsisting 
between   them.    Samuel  Jones:**    Upon  the  faith   of 
V0L.VIU.  F  which 
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18S1.'  which  guaraoty  the  Plaiutifl^  employed  the  said  JB^y»- 
jamin  Tupling  to  sell  goods  for  him  on  commissioiiy 
according  to  the  terms  of  the  aforesaid  agreement.  That 
it  was  not  the  custom  of  the  trade  to  which  the  Plaintiff 
belonged  to  allow  a  commission  to  agents  upon  bad 
debts,  but  that  B.  Tupling  did  from  time  to  time  credit 
himself  in  his  account  with  the  Plaintiff  with  certain 
sums  for  commission  on  certain  sales  effected  by  the 
said  B.  Hipling  on  behalf  of  the  Plaintiff,  which  after- 
wards turned  out  to  be  unproducdve  through  the  in- 
solvency of  the  purchasers,  and  which  commission  on 
such  bad  debts  amounted  to  14/.  Ss.  That  if  Tupling 
had  no  claim  to  place  this  14/.  Ss.  to  the  credit  side  of 
his  account  with  the  Plainti£^  there  was  a  balance  doe 
to  the  Plaintiff  of  8/.  1  li.  Sd.  exclusive  of  the  sum  of 
27L  45.  lOdL  paid  into  Court  by  the  Defendant  on  ac 
count  of  the  action ;  and  exclusive  also  of  the  further 
sums  thereinafter  mentioned.  That  B.  Tiqding  trans- 
mitted from  time  to  time,  at  intervals  of  about  three 
months,  returns  of  the  amount  of  sales  made  and  cash 
received  by  him  on  account  of  the  Plaintiff.  That  in 
the  return  sheet  dated  the  30th  of  June  1828,  there  was 
an  entry  amongst  others  of  certain  goods  there  specified^ 
amour  ting  to  16/L  2s.  Sd.  as  having  been  sold  by  A 
Tupling  to  himself  on  the  17th  of  May  1828,  which 
goods  were  subsequently  paid  for  by  B.  Tupling  in  due 
course.  That  in  the  return  sheet  dated  the  29th  of 
September  1828,  there  was  a  similar  entry  of  goods 
amounting  to  88/.  6s.  Sd.  as  having  been  in  like  manner 
sold  by  the  said  B.  Tupling  to  himself,  on  the  28th 
of  Augu^  1828,  for  which  he  accepted  a  bill  drawn 
by  the  Plaintiff  on  the  9th  of  October  1 828,  which  bill 
was  twice  renewed,  the  last  time  on  the  24th  of  Marck 
1829 ;  but  neither  the  original  nor  either  of  the  renewed 
bills  was  ever  paid.  That  in  the  return  sheet  dated  the 
10th  of  December  1828,  there  was  a  similar  entry  of 

a  sale 
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ii  tale  of  goods  by  the  said  A  Tuplif^  to  himself)  on  the  1831. 
21st  of  November  1828,  amounting  to  IS/.  2s.  6d.f  for 
which  DO  payment  was  ever  made.  That  at  the  close 
of  the  year  1828  the  Plaintiff  came  to  town,  and  per- 
aonally  investigated  the  said  B.  TupUn^s  accounts,  but 
oodd  not  agree  with  him  in  balancing  them.  Thai 
die  said  B.Tiipling  in  his  return  sheet,  dated  the  29th 
of  December  1828,  debited  himself  in  the  sum  of 
682.  lis.  8d.  for  goods  sold  by  him,  B.  TufUng^  to 
biniid^  which  be  entered  in  one  gross  sum  under  the 
dssignalion  of  ^  sundries,"  and  without  any  particular 
dale- or  date%  there  having  been  before  no  entry  of 
sdes  made  by  him  without  specifying  the  details  of  the 
artiGlea  allq^  to  have  been  sold.  That  in  the  last 
ntom  sheet  furnished  by  the  said  B.  TupUng  on  the 
SOth  of  Mard^  1829,  there  was  an  entry  of  goods,  the 
particulars  of  which  were  specified  as  having  been  sold 
kj  BmUfimg  to  himself  on  the  Slst  of  January  1829, 
aaioanttng  to  ISL  14i. ;  and  another  entry  of  a  similar 
alleged  sale  to  himself  on  the  20th  of  February  1829, 
amounting  to  2S/.  16s.,  the  particulars  of  which  were 
not  specified.  That  for  some  time  previously  to  the  date 
of  the  last-mentioned  return,  the  said  B.  Tupling  was  in 
embarrassed  circumstances,  and  shortly  afterwards  took 
die  benefit  of  the  insolvent  act,  having  previously,  how- 
ever^  in  pursuance  of  the  Plaintiff's  directions,  returned 
to  him  the  remainder  of  the  goods  then  in  his  posses- 
sion unsold,  amounting  in  value  to  upwards  of  600/. 
That  no  part  of  the  amount  of  the  said  several  alleged 
sales  from  the  said  B.  Tuplifig  to  himself  was  ever  paid 
or  settled  for,  either  in  cash  or  by  securities,  except  the 
two  first  as  before  mentioned.  That  the  Plaintiff  never 
remonstrated  with  the  said  B.  Tupling  upon  his  debiting 
himself  with  the  said  alleged  sales  or  any  of  them,  nor 
ever  expressed  any  objection  thereto.  That  considering 
the  stale  ci  the  aaid  A  TupUn^s  circumstances  at  that 

F  2  period. 
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1831.       period,  and  the  form  in  which  the  entry  of  the  29th  of 
~'  December  1828  was  made,  the  arbitrator  was  of  opinion 

9.  that  that  entry  or  all^d  sale,  and  those  of  the  81st  of 

Jones.  January  1829  and  20th  of  February  1829,  were  expe- 
dients to  which  the  said  B.  Tupling,  deeming  the  former 
alleged  sales  to  himself  to  have  been  sanctioned  by  the 
Plaintifl^  had  recourse,  in  order  to  enable  him  to  meet 
deficiencies  in  his  accounts  with  the  Plaintiff,  and  not  fat 
the  purpose  of  re-selling  the  goods  to  customers  of  his 
own  for  a  profit  in  the  regular  way  of  his  trade.  That 
the  Plaintiff,  in  a  letter  addressed  to  B.  Ttg)ling  on  the 
19th  of  February  1829,  when  referring  to  the  general 
state  of  the  accounts  between  them,  included  the  amount 
of  the  alleged  sales  to  Tupling  under  the  head  of 
**  accounts  owing."  That  in  another  letter  addressed 
to  B.  Tupling  on  the  81st  of  March  1829,  the  Plaintiff 
used  the  words  ^^  You  can  surely  send  me  20L  on  your 
own  account."  And  a  subsequent  letter  dated  the  7th 
of  April  1829,  and  addressed  to  B.  Tupling  by  the 
Plaintiff,  contained  the  following  passage :  —  ^*  I  am 
sorry  to  hear  that  your  health  will  not  permit  you  to 
follow  your  business:  although  we  have  been  hitherto 
unfortunate  in  our  business,  I  should  have  felt  much 
pleasure  in  keeping  up  a  correspondence  and  doing  a 
little  business  with  you.  As  for  the  agency  business  it 
does  not  answer;  that  I  need  not  tell  you ;  therefore  the 
sooner  it  is  given  up  the  better." 

The  arbitrator  then  awarded  and  adjudged  that  the 

I  

Plaintiff  was  entitled  to  recover  of  and  from  the  Defendant 
under  and  by  virtue  of  the  said  guaranty,  exclusive  of  the 
said  sum  of  27/«  45.  lOd.  paid  into  Court  as  aforesaid,  the 
said  sum  of  8/.  1 15.  Sd.^  if  the  Court  should  be  of  opinion 
that  the  Plaintiff  was  by  law  entitled  to  disallow  as  be- 
tween hiih  and  the  Defendant  all  those  sums  for  which 
credit  was  taken  by  Tiq>ling  as  commission  on  sales  which 
subsequently  turned  out  to  be  unproductive,  owing  to 

the 
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the  insolvency  of  the  purchasers :  and  further  awarded 
and  adjudged  that  the  Plaintiff  was  entitled  to  recover 
of  and  from  the  Defendant,  under  and  by  virtue  of  the 
said  guaranty,  the  said  several  sums  of  IS/.  2s»  6d^ 
6SL  14&  6d.j  19/.  45.,  and  23/.  165.,  in  addition  to  the 
said  sum  of  8/.  1  Is.  Sdl,  if  the  Court  should  be  of 
opinion  that  the  conduct  observed  by  the  Plaintiff  in 
reference  to  the  said  alleged  sales  by  J3.  Tupling  to  him- 
self did  not  amount  in  point  of  law  to  a  sanction  of  the 
said  transactions,  so  as  to  discharge  the  Defendant's ' 
liability  in  respect  of  the  amount  thereof,  —  which  said 
several  sums  amounted  altogether  to  133/.  85.  6^.,  —  and 
then  directed  that  a  verdict  should  be  entered  for  the 
Plaintiff  for  the  said  sum  of  133/.  85.  6d^  subject  to  the 
opinion  of  the  Court;  but  if  the  Court  should  be  of 
opinion  that  the  Plaintiff  could  not,  in  point  of  lavic, 
disallow  the  said  credits  for  commission  on  the  bad 
debts  as  aforesaid,  and  by  his  conduct  had  discharged 
the  Defendant  from  all  liability  in  respect  of  the  amount 
of  the  said  alleged  sales  to  B.  Tuplingj  in  that  case  h^e 
directed  that  a  verdict  should  be  entered  for  the  De- 
fendant. 


183L 


Wilde  Seijt.  having  obtained  a  rule  nisi  to  enter  up.  a 
verdict  for  the  Plaintiff  pursuant  to  the  award. 


Janes  Seijt.  shewed  cause.  The  Defendant  is  entitled 
to  the  verdict.  First,  by  the  express  terms  of  the  agree- 
ment Tupling  b  entitled  to  commission  on  bad  debts ; 
for  he  is  to  have  the  commission  on  all  goods  sold ;  the 
Plaintiff  is  to  be  responsible  for  bad  debts ;  and  Tupling 
is  to  draw  his  commission  monthly.  The  custom  of 
the  trade  cannot  prttvail  against  an  express  agreement.. 

Secondly,  the  loss  upon  the  sales  made  by  Tupling 
to  himself  is  not  within  the  scope  of  the  Defendant's 
guaranty.     Tuplitig  has  transmitted  all  the  money  he 

F  3  received, 
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ISSl.  received,  and  has  returned  all  the  stock  on  hand;  md 
the  Defendant's  guaranty  extends  to  no  other  matters. 
The  course  of  dealing  between  the  parties,  and  the 
Plaintiffs  letters,  shew  that  the  PlaindfiP  never  objected 
to  the  sales  made  by  J\q)ling  to  himself;  and  as  he  per- 
mitted those  sales  to  go  on  after  Tvpling  bad  been 
nnder  the  necessity  of  renewing  his  bill  for  payment^ 
the  Plaintiff  must  take  the  consequence  of  his  own  re- 
missness, and  not  cast  it  on  the  Defendant  In  BartlM 
V.  Pentland{a)  Lord  Tenterien  says,  **  If  the  plaintiffii 
had  by  their  neglect,  even  though  that  neglect  had  been 
induced  by  the  misrepresentation  of  their  agent,  placed 
the  defendant  in  a  situation  different  from  that  which  he 
might  have  been  in  if  no  such  neglect  had  taken  places 
there  might  be  ground  for  contending  that,  in  point 
of  justice^  they,  and  not  the  defendant,  ought  to  be 
losers." 

Wilde.  The  parties  must  be  presumed  to  have  been 
dealing  according  to  the  custom  of  the  trade,  which 
would  exclude  the  14f.  85.  claimed  for  commission  on 
bad  debts.  It  could  never  be  the  intention  of  the  parties 
that  the  Plaintiff  should  lose  his  goods  and  pay  com- 
mission for  the  loss.  Then,  with  respect  to  the  sales 
alleged  to  have  been  made  by  Ttepling  to  himself,  the 
Plaintiff  may  be  admitted  to  have  recognized  the  three 
first,  having  received  payment  on  one^  having  consented 
to  renew  a  bill  on  the  other,  and  the  third  standing 
unimpeached  on  the  award;  but  the  three  subsequent 
sales,  styled  in  the  award  expedients,  are  in  efiect 
admbsions  that  the  amount  of  them,  68/.  14«.  6dl, 
19/.  145.,  and  23/.  I65.,  was  so  much  money  had  and 
received  by  TupUng  to  the  Plaintiff's  use^  under  sales 
made  to  others,  and  falsely  ascribed  to  himself;  money 

(q)   20A&C.  770. 

which 


iv  7BB  Seoovd  Year  of  WILLIAM  IV.  71 


he  has  omitted  to  pay  over,  and  for  which  the       1831* 
Befepdant  is  therefore  responsible  under  the  terms  of 

Tie  Court  thought  that  by  the  express  terms  of  the 
igieement  between  the  Plaintiff  and  T\g[dingj  Tt^Ung 
fpaa  entided  to  the  commission  on  the  bad  debts,  but 
that  the  Defei^dant  was  liable,  under  the  terms  of  his 
goaranty,  to  make  good  the  three  sums  which  Tiq)ling 
hady  as  an. expedient,  entered  as  sales  to  himsel]^  the 
entry  by  way  of  expedient  implymg  that  the  money  had 
been  received  to  the  Pkintiff's  nse  upon  sales  to  other 
p^sons,  and  falsely  entered  as  sales  to  TtspUng;  where- 
upon the  judgment  was  ordered  to  be  entered  up  for  the 
amount  of  those  three  sums,  and  the  balance  of  8/.ll5.Stf. 
fimnd  by  the  arbitrator,  minus  14^  Bs.  commission  on  the 
bad  debts. 

Judgment  for  Plaintiff  accordingly.. 


Talbot  t;.  Binns  and  Another.  ^<»v.  %$. 


A  WRIT  oi  pone  had  been  issued  in  this  case  as  Thecaiue 

foUows:—  ««gii«lat 

tbe  end  of  a 

.    ^  WUUam  the  Fourth,  by  the  grace  of  God,  of  the  writ  o£^Mir 
United  Kingdom  of  Great  Britain  and  Ireland  Kin^  i*  mo^  ^'m™^ 
JDtfender  of  the  Faith.    To  the  sheriff  of  Yorkshire^  J^^^^  by 
greeting.    Lay  before  oar  justices  at  Westminster j  on  the  sheriff. 
the  51st  day  of  October^  the  plaint  which  is  in  your 
pounty  by  our  writ,  between  Joseph  Talbot  and  Joseph 
Binns  and  Jnihony  Hombi/j  of  a  plea  of  trespass  upon 
the  case;  and  give  notice  to  the  said  Talbot  that  he  be 
there  ready  to  prosecute  his  phunt  thereupon  against 

F  4  the 
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the  said  Joseph  Binns  and  Anthony^  if  he  be  willing  and 
have  there  this  writ  and  the  other  writ  Witness,  our* 
self,  at  Westminster^  the  21st  day  of  June^  in  the  first 
year  of  our  reign. 

*^  Because  the  said  Joseph  Binns  and  Anthony^  for 
the  favour  which  the  said  Joseph  Talbot  hath  in  the  said 
county,  cannot  obtain  justice,  as  it  is  said,  let  this  writ 
be  executed,  if  the  cause  be  true,  and  the  said  Joseph 
Binns  and  Anthony  desire  it,  and  not  otherwbe." 

To  which  the  sheriff  made  the  following  return :  -— 

**  My  answer  to  this  writ  appears  in  a  certain  schedule 
hereunto  annexed. 

<'  Harry  James  Goodricke,  sheri£ 

'^  I,  Sir  Harry  James  Goodricke^  Bart,  sheriff  of  the 
county  of  York,  do  hereby  humbly  certify  and  return  to 
our  lord  the  king,  that  the  writ  hereunto  annexed,  and 
to  me  directed,  was  delivered  to  me  on  the  28th  day  of 
June  last  past,  being  the  day  before  my  county  court 
held  at  the  castle  of  York  in  and  for  the  same  county, 
on  Wednesday^  the  29th  day  of  the  same  June,  on  which 
day  the  issue  joined  between  the  said  parties  named  in 
the  said  writ  was  appointed  for  trial,  and  I  did  there- 
upon in  my  said  county  court  cause  the  said  writ  to  be 
openly  read:  whereupon  &d  before  the  allowance  of 
the  said  writ  before  the  suitors  of  the  same  court,  then 
and  there  came  the  Plaintiff  named  in  the  said  writ,  to 
wit,  Joseph  Talbot,  and  then  and  there  alleged  that  the 
Defendants  named  in  the  said  writ,  to  wit,  Joseph  Binns 
and  Anthony  Hornby  had  sued  out  and  procured  the 
said  writ  for  the  purpose  of  harassing  him  the  said 
Plaintiff  by  unjust  and  unnecessary  delays,  and  thereby 
preventing  the  recovery  of  the  money  and  damages 
sought  to  be  recovered  of  them  the  said  Defendants 
by  the  said  Plaintiff  in  and  by  the  said  plaint:  and 
the  said  Joseph  Talbot  further  then  and  there  alleged, 

that 
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that  the  cause  set  forth  at  the  foot  of  the  said  writ,  was 
blsely  and  untruly  so  set  forth  by  or  at  the  suggestion 
of  the  said  Joseph  Binns  and  Anthony  Hornby ;  and 
thereupon  the  said  Joseph  Talbot  then  and  there  trar 
versed  and  denied  the  truth  of  the  cause  so  set  forth  at 
the  foot  of  the  said  writ  for  the  execution  thereof,  and 
oflered  then  and  there  to  prove  that  such  cause  so  stated 
was  untrue,  and  thereof  put  himself  upon  the  country ; 
and  the  said  Joseph  Binns  and  Anthony  Hornby  being 
solemnly  called  to  answer  the  said  all^ations  so  all^d 
and  made  by  him  the  said  Joseph  Talbot^  and  to  prove 
the  truth  of  the  cause  so  set  forth  by  them  for  the  exe- 
cotioD  of  the  said  writ,  then  and  there  neglected  to 
make  any  answer  or  to  join  issue  upon  the  traverse  so 
made  by  him  the  said  Joseph  Talbot  as  aforesaid,  where- 
upon it  was  adjudged  by  the  suitors  of  the  said  court 
that  the  cause  assigned  for  execution  of  the  said  writ  at 
the  foot  thereof  was  untrue,  and,  therefore,  that  I  ought 
not  to  put  the  plaint  in  the  said  writ  mentioned  before 
his  said  majesty  as  within  I  am  commanded,  wherefore 
I  could  not  execute  the  said  writ  the  cause  therein  al- 
lied for  the  execution  thereof  not  being  true. 

"  The  answer  of  Sir  Harry  James  Goodricke^  sheriff.** 


1831. 


Talbot 

V. 
BiNMF. 


Jones  Seijt.,  on  the  part  of  the  Defendants,  obtained  a 
Tule  nisi  to  set  aside  this  return  on  an  affidavit  that  in- 
terlocutory judgment  was  signed  in  the  county  court 
before  the  Defendants  had  pleaded ;  that  no  issue  was 
ever  joined ;  and  that  a  writ  of  enquiry  was  executed 
the  day  after  the  writ  of  pone  was  lodged  with  the  clerk 
of  the  county  court  He  contended  that  it  was  imper- 
ative on  the  sheriff  to  return  the  plaint,  and  that  he 
could  not  traverse  the  formal  cause  alleged  for  issuing 
ih/tpone. 


Cross  Serjt.  shewed    cause  on  an  affidavit,    which 
stated,  that  the  action  was  brought  to  recover  61. 12;.  8d, 

the 
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B1NII& 


the  balaDoe  of  a  blacksmith's  bill ;  that  the  Defendanty 
had,  on  the  19th  of  FAruary^  been  duly  served  with  a 
writ  oijusticiesj  and  on  the  6th  of  April  with  particulars 
of  demand ;  had  imparled ;  had  repeatedly  asked  for 
time,  and  had  been  advised  by  their  attomies  to  settle^ 
the  Plaintiff  having  agreed  to  make  a  small  abatement; 
that  judgment  was  suffered  by  default,  and  notice  of  en- 
quiry given  on  the  14th  of  Junes  and  that  the  Defend- 
ants were  three  times  called  on  in  the  coan^  court  to 
substantiate  the  truth  of  the  allegation  in  their  writ  of 
fone^  but  that  neither  they  nor  their  agent  appeared* 


Ootf  admitted  that  it  might  be  imperative  on  the 
sheriff  to  return  the  pUint  when  the  pone  is  issued  by 
the  Plaint^  because  in  his  case  the  writ  contains  no 
allegation  of  the  cause  for  issuing  the  pon^f  nor  an  in- 
junction to  the  sheriff  to  act  only  if  that  aUegatipn  be 
true.  But  a  defisndant  cannot  sue  out  a  pone  withcnit 
allying  a  cause.  Fitz.  N.B»  119*;  and  to  prevent  vex- 
.ation  and  delay  upon  so  small  a  demand^  the  Court 
would  hold  him  to  the  letter  of  his  writ.  The  whole- 
proceedmg  was  disgraceful  to  the  administration 
tioe. 


Sedper  Curiam.  That  is  an  observation  for  the 
lature.  We  cannot  alter  the  practice  of  centuries. 
The  allegation  of  cause  for  a  writ  of  pone  is  a  mere 
matter  of  form;  as  much  so  as  the  allegation  of  latitancy 
upon  mesne  process,  or  the  affection  of  John  Doe  for 
the  tenant'  in  possession.  In  all  the  books  there  is  not 
Ji  single  instance  of  such  a  return  as  the  present 

Rule  i4)solifte. 


ZttF.N.B.'jo. 
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Walford  v.  Anthony,  Haycock,  and  Cooke.      Nov.  %$. 

HTRESPASS.    The  declaration  stated,  that  AtUhom^  The  dedar- 
Hajfcock,  and  Cooke,  the  Defendants  in  this  suit,  "^^^^ 
were  attached  to  answer  Walfordj  the  Plaintifi^  for  that  ants  A^  H., 
Ae  Definda$Us  had  broken  and  entered  a  close  of  the  ^<^  ^  ^^^ 
in  the  parish  of  jBor^Aom,  abnttiog  towards  the  plaintiff  abut- 


north  on  a  close  of  the  said  Defendant,  and  towards  the  ting  on  a  dote 
soath  on  Blind  Lane.    There  was  a  second  count  for  ^  flj^* 
4»tdiig  down  trees,  and  a  third  for  carrying  them  away.   The  Plaintiff's 

The  Defendants  pleaded,  first,  not  guilty;  woA  then  ^^^^^  abutted 
fimr  pleas,  all^gbg  a  right  of  way  in  various  forms.  ^^  Defendant 

The  Plaintiff  joined  issue  on  the  first  plea ;  traversed  -d.  :^  Hdd,  an 
die  right  of  way  in  the  four  others,  and  newly  assigned  ^  a^!^^ce. 
exce«  in  the  assertion  of  the  right 
:    The  Defendants  joined  issue  on  the  traverses  to  the 
light  of  way,  and  pleaded  to  the  new  assignment,  first, 
not  guilty,  and  then  four  special  pleas  to  so  much  of 
the  new  assignment  as  related  to  the  trespasses  whereof 
the  Plaintiff  had  complamed  in  his  second  and  third 
.counts,  and  which  were  not  justified  in  the  Defendants' 
second,  third,  fourth,  and  fifth  pleas. 

The  Plaintiff  joined  issue  on  the  first  plea  to  the 
new  assignment,  and  traversed  the  matter  alleged  in  the 
four  others,  upon  which  traverses  issue  was  joined. 
The  pleadings  were  of  great  length. 

At  the  trial  before  Gasdee  J.  it  appeared  that  the 
dose  in  Boreham  in  which  the  alleged  trespasses  had 
been  committed,  was  bounded  on  the  south,  indeed,  by 
Blind  Lqne,  but  on  the  north  by  a  close  of  the  Defend- 
ant Anihomfi  whereas  the  allegadon  in  the  declaration 
that  it  abutted  on  the  north  on  a  dose  of  the  said  De- 
fendant, 
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Jendanif  could  only  apply,  as  it  was  contended  on  the 
part  of  the  Defendants,  to  a  dose  of  the  Defendant 
Cooke,  he  being  the  last  named  Defendant,  and  there- 
fore the  only  one  to  whom  the  pardciple  said  could 
refer. 

The  learned  Judge  was  of  this  opinion ;  but  ofiered 
to  go  on  with  the  trial  if  the  Plaintiff  would  apply  him- 
self to  the  merits  of  the  disputed  right  of  way,  instead 
of  taking  a  nominal  verdict  for  the  mere  excess  in  the 
assertion  of  it.  These  terms  were  declined,  and  the 
Plaintiff's  counsel  elected  to  be  nonsuited  for  the  alleged 
▼arianoe. 

Stephen  Serjt  obtained  a  rule  nisi  to  set  aside  the 
nonsuit,  contending  that  the  word  said  did  not  necessa- 
rily refer  to  the  last  named  Defendant,  and  that  it  might 
be  applied  to  such  one  6f  the  three  as  the  case  required ; 
and  he  urged  that  the  expression  said  Defendant  was  an 
ambiguity  on  the  face  of  the  declaration,  of  which  no 
advantage  could  be  taken  except  by  way  of  special 
demurrer. 


Jones  and  Merewetker  Seijts.  shewed  cause.  In  cases 
h'ke  the  present  the  word  said  has  always  been  held  to 
refer  to  the  last  antecedent,  in  order  to  avoid  the  in- 
extricable ambiguity  which  would  otherwise  present 
itself.  Thus  in  Morgan's  Case  {a)  the  indictment,  which 
was  in  Somerset,  stated  that  Thomas  Morgan  nuper 
de  D.  in  com.  Dorset  gen.  apud  W.  in  comitat.  prsedict. 
did  strike  and  kill  Turberville ,-  and  the  indictment  was 
held  void  because  pradict.  must  be  intended  in  Com. 
Dorset,  which  was  last  mentioned.  In  Pollard  v. 
Lock{b)9  in  an  information  against  JLock,  two  Locks 
being  named,  the  pnedict.  was   held  to   refer  to  the 


{a)  Cro.  EJiz.  loi. 


(^)  Cro.  EHx,  »67. 


latter. 
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latter.  Bex  y.  Griepe  (a)  was  ruled  on  the  same  prin- 
ciple, and  in  ChUde  v.  Towers  (b\  where  the  venue 
was  laid  in  Wamickshire,  and  the  plaintiff  declared 
that  the  defendant  being  possessed  at  Norton^  in  the 
ooun^  of  Northampton^  assumed  apud  Stonely  in  com. 
pnedict^j  and  the  venire  Jacias  was  awarded  de  Stonely 
in  com.  War. ;  it  was  held  a  mis-trial,  for  e^nid  Stonely 
in  com.  praedict.  shall  be  intended  in  com.  North., 
which  is  last  named.  [^Alderson  J.  In  22.  v.  Moor 
CHichiU{c),  where  two  counties  were  named  in  an  order 
of  remoYal,  it  was  held,  that  the  word  said  did  not  refer 
to  the  last.]  That  case  was  decided  on  the  ground  that 
the  jurisdiction  of  magistrates  ought  to  appear  without 
biguity. 


1831. 
Walford 
Anthony^ 


Stephen.  Morgan*s  Case  was  over-ruled  by  Sherley  v. 
SackviUe.  {d)  And  Pollard  v.  Lock,  M,  v.  Griepe^  and 
ChilJle  V.  Toaoers,  were  ruled  on  the  ground  of  ambiguity, 
not  of  variance.  It  is  clear  that  prcedictus  does  not  ne- 
cessarily refer  to  the  last  antecedent,  though  it  is  other- 
wise as  to  the  word  idem.     Co.  Zdtt.  20  b. 


TiNDAL  C.  J.  The  question  is,  whether  there  has 
been  a  variance  in  this  case,  or  a  defective  and  ambigu- 
ous description ;  and  I  think  the  objection  on  the  record 
18  of  the  latter,  and  not  of  the  former  class.  The  De- 
fendants, three  in  number,  are  put  together  under  one 
appellation  by  the  term  Defendants.  That  is  a  modem 
practice;  for  the  old  course  was  to  name  each  individual, 
and  if  that  course  had  been  pursued,  the  present  diffi- 
culty would  probably  never  have  occured.  The  declar- 
ation then  states,  that  a  trespass  was  committed  in  a 
dose  abutting  on  a  certain  close  of  the  said  Defendant. 


(a)  LiLRajm.  %6i. 
(6)  Cre.  Eli%.  ^11. 


{c)  %Eajty6$. 
(/)  Cro.EIiz.4^S' 


That 
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Tbst  wonhl  htre  raised  a  doabt  in  the  mind  of  any  ond 
perusing  the  record,  and  I  should  have  said  imnii^i-t 
atdy,  <<  Whidi  Defendant?"  But  it  would  abo  have 
giVftn  a  very  inc»nT«uent  latitude  to  the  party  pnH 
oeeding  to  trial ;  tot  be  night  have  selected  the  dose  of 
one  or  the  other  of  them,  as  should  appear  best  to  anal 
his  purpose.  If  all  the  three  Defendants  had  been 
named  through  the  recorc^  the  doubt  would  only  haTd 
been  more  prominent  If  we  could  read  it  **  the  dose  of 
the  said  DefendanU^  it  would  be  an  undisputed  Tariance  % 
butt  AS  It  stands,  it  is  rather  an  ambiguity,  and  a  nonsuit 
on  the  ground  of  variance  cannot  be  supported.  As 
there  was,  however,  on  the  part  of  the  Plaintiff's  coun^ 
set,  somethiug  like  a  desire  to  be  nonsuited,  we  think 
the  costs  of  the  nonsuit  should  abide  the  event  of  the 
new  trial,  the  Defendants  beiug  permitted  to  suffer  judg- 
ment by  defiudt  on  the  new  assignment* 


Oasilbb  and  Bosassitst  Js.  eoncnrred. 

Alderson  J.  A  variance  can  ouly  be  where  there  is 
a  clear  discrepancy  between  averment  and  proof.  If 
there  is  an  anilnguity  in  averment,  the  difference  cannot 
be  dear,  because  the  proof  may  be  true  in  one  sense. 
In  the  authorities  dted  from  Cro.  Eliz^  the  difScul^ 
was  occasioned  by  the  mention  of  one  county  in  the 
margin,  and  a  different  county  in  the  body  of  the  record^ 
and  it  was  hdd,  in  oonfermity  with  all  the  decisicMis, 
that  the  coun^  in  the  body  of  the  record  is  that  to 
which  the  proceedings  properly  have  relation.  But  in 
Bishop  V.  Crrant  (a),  where,  in  error,  upon  an  assize  of 
rent-seek,  the  Plaintiff  made  title  to  rent  grantedy  to 
be  paid  yearly  at  the  four  feasts,  Christmas^  Anmmcir 
atum^  St.  John  the  Baptist^  and  Michaelmas^  and  shewed 


{a)  Cpv^EHz.  $24^ 


rent 
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rent  arrear  hr  four  yean  at  the  Anmmciation  last  past, 
wiiicb  Pbuntiff  demanded  in  crastino  pnedid./esH  Pari* 
JkationiSf  the  error  assigned  was,  that  no  feast  of  the 
RarffiaUum  is  mentioned  before,  so  that  it  appearedi 
not  that  the  demand  was  after  the  rent  was  due ;  Foster 
moved  that  the  word  **  Purification^*  shall  be  void  and 
surplusage;  bat  Oawcfy  said,  **  although  the  word 
*  Pmificatian '  be  void,  yet  pr€sdict.  festum  cannot  refer 
to  the  last  feast,  for  there  are  divers  feasts  mentioned, 
so  it  cannot  be  referred  to  any  one  certain. 

Rule  absolute. 


1881. 


Waliord 
Amtbomt. 


Palmer  v.  Marshall. 


Nov*  %$• 


T^HIS  was  an  action  on  a  policy  of  assurance  for 
1500/L  on  the  yacht  Rubtfj  at  and  from  Bristol  to 
Lomdon.  The  policy  bore  date  the  28th  of  January 
1891.  The  declararion  stated,  that  the  Plaintiff  had 
eflfected  it  by  M^Ghie  and  Page^  his  agents  in  that  be- 
haU^  and  averred  a  loss  by  being  run  down  by  another 
vessel  through  the  violence  of  vnnds  and  waves. 

At  the  trial  before  Taunton  J^  last  Dorchester  assizes, 
it  appeared  that  the  Rulyf  a  yacht  of  thirty-seven  tons, 
not  coppered,  at  the  date  of  the  policy  was  lying  in  the 
float  at  Bristol,  where  she  continued  till  the  17th  of  Mc^ 
irfien  she  commenced  her  voyage  round  the  LaneFs  End, 
and  was  run  down  off  the  Start  on  the  21st  of  May, 

The  Defendant's  subscription  to  the  policy  was  ad- 
mitted, and  it  was  shewn  that  the  Plaintiff  was  the  only 
person  interested  in  tlie  vessel :  but  there  was  no  ex- 
press proof  that  M}Ghie  and  Page  were  the  Plaintiff's 
sgents. 

Tlie 


A  policy  on 
ship  at  and 
from  Bristol 
to  LondoHf  at- 
taches during 
the  yesiel's 
stay  at  Bris^ 
toi;  therefore, 
where  the 
assured  did 
not  saU  tiU 
three  mondis 
after  the  exe- 
cution of  the 
policyt  Held, 
that  the  dday 
wan  a  material 
variation  of 
the  risk. 
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The.  omission  of  this  proof  was  objected  to  on  the 
part  of  the  Defendant,  as  a  fatal  defect  in  the  Plaintiff  V 
case,  but  the  objection  was  overruled. 

It  was  also  objected,  that  the  voyage  having  been 
deferred  for  so  long  a  time  after  the  date  of  the  poUcy, 
the  risk  contemplated  had  been  essentially  varied,  and 
that  the  Defendant  was,  therefore,  discharged  by  a  quasi 
deviation ;  but  the  learned  Judge  held,  that  upon  this 
policy  the  risk  did  not  attach  till  the  vessel  commenced 
her  voyage,  and  left  it  to  the  jury  to  say  whether  the 
vessel  had  been  lost  in  the  voyage  intended.  The  jury 
found  for  the  Plaintifi^  and  also,  that  the  risk  had  not 
been  varied. 


Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  the  ver- 
diet,  on  the  two  objections  urged  at  the  trial,  and  also» 
as  against  evidence. 

.  Merewether  Seijt.  shewed  cause.  The  proof  that  no 
other  person  was  interested  in  the  vessel,  connected 
with  the  statement  on  the  policy  subscribed  by  the  De» 
fendant,  that  it  had  been  effected  by  M^Ghie  and  Pc^e 
as  agents,  is  su£Scient  evidence  that  they  were  agents  Ipr 
the  Plaintiff. 

As  to  the  alleged  deviation,  or  variation  ^f  n^ 
the  learned  Judge  correctly  left  it  to  the  jury,  to>  say 
whether  the  vessel  had  been  lost  in  the  course  of  the 
voyage  intended;  for  upon  insurances  at  and.  fi:pp\.^ 
given  place,  the  risk  only  attaches  when  the  vessel  is 
ready  to  begin  her  voyage  from  the  place  specified* 
Thus,  when  ships  are  engaged  on  the  banks  of  JN^am 
Jimndland  in  the  pursuits  which  are  termed  bankings  the 
risk  on  a  policy  on  ship  at  and  from  Newfoimdland  tQ 
Europe,  attaches  only  from  the  time  when  the  banking 
^ds.    FaUance  v.  Dewar.  (a)     So,  in    Williamson  v» 

(a)  iCampb^soz* 


Inncs 
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Iiin€s{a\  the  risk  on  a  policy  at  aiidfrom  Algoa  Bay        1831. 

to  Londouy  was  held  to  attach  only  when  the  ship  was 

in  a  condition  to  take  in  her  homeward  cargo  at  Algoa 

Bty.     Here  the  jury  have  found  that  there  was  no    Marshall. 

Yariation  of  the  risk,  which  distinguishes  the  case  from 


(a)  WILLIAMSON  v.  INNES. 

Sittings  in  London,     Exchequer,     zjth  May  1831. 
Coram  Lymdhurst  C.  B. 


Auumpiit  on  policy*  on 
freight  at  and  from  Algoa  Bay 
and  Table  Bay^  both  or  either* 
to  London, 

Declaration  stated  that  the 
diip  had  arrived*  and  was  in  good 
sifety*  at  Algoa  Bay^  that  a 
homeward  cargo  was  ready  for 
her  onder  her  charterparty*  and 
that  before  it  was  put  on  board 
•be  was  lost  by  perils  of  the  sea. 

Flea*  general  issue. 

At  the  trial*  the  captain  proved 
his  arriyal  at  Table  Bay ;  the 
(fischarge  of  that  part  of  the 
cargo  which  was  destined  for 
that  place ;  and  that  he  took  in 
about  sixty  tons  of  goods  for 
Algoa  Bajt  where  he  arrived  on 
die  30th  of  Septembers  and  came 
to  anchor.  Till  the  8th  of  Oc- 
tober he  was  engaged  m  dis- 
chaigiDg  his  outward  cargo*  but 
on  that  day  he  gave  orders  that 
no  more  of  the  outward  cargo 
dioold  be  discharged  till  some  of 
the  homeward  cargo  should  be 
on  board*  as  his  load  was  reduced 
to  about  seventy  tons*  which*  in 
hit  judgment*  was  necessary  for 
the  nf!tty  of  the  ship,  of  144  tons 
register ;  and  he  intended  to  take 
in*  the  next  morning*  part  of  the 


homeward    cargo*    which    was 
ready  for  him. 

Before  that  time*  however*  the 
ship  was  lost  in  a  hurricane. 

For  the  Defendant*  it  was 
contended*  that  at  the  time  of  the 
loss*  the  ship  was  not  in  a  state 
to  begin  to  take  in  her  homeward 
cargo*  and  consequently  that  the 
voyage  at  and  from  jilgoa  Bay 
had  not  commenced. 

Several  captains  of  vessels  were 
called*  who  stated  that*  in  their 
judgment*  thirty  tons  were  quite 
sufficient  to  keep  in  the  ship  for 
her  safety*  and  that  with  seventy 
tons  of  her  outward  cargo  on 
board  she  could  not  be  ready  to 
take  in  her  homeward  cargo. 

Lord  Lyndhurst  C.  B.  told 
the  jury  that  if  the  skip  <wm  in  a 
condition  to  begin  to  take  in  her 
bomeward  cargo^  the  Plaintiff 
was  entitled  to  recover ;  if  not* 
then  the  verdict  ought  to  be  for 
the  Defendant. 

Verdict  for  the  Plaintiff. 

F,  Pollock  and  Crejswell  for 
the  Plaintiff. 

Campbell  and  Maule  for  the 
Defendant. 


Homeward 
policy  on 
freight*  at  and 
from  Algoa^ 
attaches* 
when  the  ship 
is  at  ^.  in  a 
condition  to 
begin  to  take 
in  her  home- 
ward cargo. 
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Mount  Y.  Larkins  {a\  where  it  was  expressly  found  that 
that  there  had  been  unreasonable  delay. 

TjndalCJ.  This  cause  must  be  sent  down  to 
another  jury.  The  learned  Judge  who  tried  it,  did  not 
state  accurately  the  time  at  which  the  risk  attach^. 
The  policy  was  at  and  from  Bristol  to  London;  and 
though  there  are  excepted  cases  in  which  the  risk 
would  not  attach  on  such  a  policy  until  the  time  of  s|dl« 
ing,  as  where  a  ship  is  not  finished,  or  is  undergoing  a 
course  of  repair  at  the  time  the  policy  is  effected,  yet 
here,  where  tlie  vessel  was  lying  in  port,  complete  and 
ready  for  sea,  the  risk  on  the  policy  could  only  com- 
mence from  its  date.  Besides  this,  the  evidence  was 
not  complete  as  to  the  agency.  The  statute  25  G.  3. 
c.  44'.  requires  that  the  names  of  persons  interested  shall 
be  inserted  in  the  policy,  or  the  names  of  persons  who 
shall  effect  the  same  as  agents  for  persons  interested. 
And  the  declaration  states,  that  the  Plaintiff*,  by  M^Ghie 
and  PagCf  his  agents  in  that  behalf,  caused  to  be  m^de 
a  certain  policy  of  insurance;  but  the  evidence  only 
amounts  to  proof  of  the  Defendant's  subscription,  and 
the  Plaintiff'^s  interest  in  the  vessel.  No  proof  was 
offered  that  M'Ghie  and  Page  were  his  agents. 


Gaselee  J.  In  VaUancc  v.  Dewar^  and  other  cases 
where  the  risk  on  policies  at  and  from  a  place  has  been 
held  not  to  attach  till  the  time  of  departure,  there  |ias 
been  evidence  of  a  particular  usage  to  that  effect  But 
there  is  no  evidence  to  take  this  case  out  of  the  general 
rule.  The  direction  to  the  jury,  therefore,  was  not 
correct.  As  to  the  proof  of  agency,  the  admission,  at 
the  trial  proved  nothing  more  than  the  handwriting  of 
the  Defendant. 

(a)  Postt  io8. 


BOSAN- 
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BofiANQUET  J.  I  am  of  tlie  same  opinion.  In  poli- 
cies at  and  from  a  given  place,  the  risk  attaches  while 
the  vessel  is  at  the  place,  unless  in  certain  excepted 
cases,  of  which  this  is  not  one.  The  risk  here  attached 
00  the  vessel  as  long  as  she  was  at  Bristol.  Williamson 
w.  Innes  was  a  policy  on  freight,  which  could  not  take 
effect  till  the  cargo  was  on  board.  Here,  also,  there 
was  an  entire  failure  in  the  proof  of  agency.  It  was  not 
sufficient  to  prove  the  Defendant's  subscription  of  the 
policy ;  the  Plaintiff  was  bound  to  shew  for  whom  M^Ghie 
agent* 

Rule  absolute. 


Marshall. 


Elwood  v.  Pearce. 


Nov.  %s» 


J/f/'ILDE   Seijt.   obtained  a   rule  nisi  to  allow  die 
attorney  in  this  cause  the  costs  of  taxing  his  bill ; 
less  than  a  sixth  having  been  taken  off.     The  claim  had 
been  made,  and  disallowed  by  the  prothonotary. 

Andrews  Serjt.,  who  shewed  cause,  objected,  that 
npbn  an  amount  of  184/.  Hs.  Sd.^  25/.  \^s.  Sd.  had 
beeii  taken  off,  being  nearly  a  sixth ;  that  the  applicant 
had  received  the  amount  of  his  bill  since  taxation  ;  and 
that  therefore  the  application  was  too  late.  Whitfield  v. 
Jajnes.  {a) 


Where  nearly 
a  sixth  was 
taken  off  an 
attorney's  bill 
upon  taxation 
the  Court  re- 
fused to  allow 
him  the  costs 
of  taxation. 


Wilde.     In  Whitfield  v.  James  the  attorney  omitted  to 
daim   the   costs   at  the  time  of  taxation.     In   Barker 


(a)  I  Bingb,  2oy, 
G  2 


V.  Bishop 
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1831.  T.  Bisiop  of  London  {a)  it  is  said,  ^*  By  statute 
2  G.  2.  c,  23.  5.  23.»  if  a  sixth  part  of  an  attorney's  bill 
be  deducted,  the  Court  are  not  left  to  their  discretion^ 
but  are  obliged  to  award  costs  of  the  taxation  against 
the  attorney ;  where  a  sixth  part  is  not  deducted,  the 
Court  are  left  to  their  discretion.  The  statute  is  ^)& 
good  guide ;  what  it  directs  in  one  case  seems  to  be'  a 
right  rule  in  the  other:  ever  since  the  statute,  oosts  of 
taxation  have  been  reciprocally  given  to  the  par^ 
charged,  and  to  the  attorney,  as  a  sixth  part  ha%  or  has 
not,  been  taken  off."  By  the  statute,  too,  the  discretion 
is  reposed  in  she  Court  according  to  the  reasonableness 
or  unreasonableness  of  the  bill ;  and  it  is  not  alleged 
here  that  the  bill  is  unreasonable. 

TiNDAL  C.  J.  The  act  of  parliament  says,  that  if 
less  than  a  sixth  part  of  the  bill  be  taken  off  upon  tax- 
ation, the  Court  at  discretion  may  chptrge'  the  attomcsy 
or  client  with  such  costs  according  to  the  reasonableness 
or  unreasonableness  of  the  bill.  This  is  a  case  in  whidi 
the  Court  may  exercise  its  discretion ;  and  if  the  amount 
taken  off  the  bill  approaches  so  nearly  to  a  aiytbj .  we 
ought  not  to  be  called  on  by  an  officer  of  the  Court  tp 
allow  the  costs  of  taxation. 

Role  dischatged. 

(a)  Bameh  147* 
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Parker  and  Others  v.  Booth.  ^^^'  *5- 

jyPON  a  rnle  calling  on  the  Plaintiffi  to  shew  oanse  Practice. 

Protect' 
sheriff*. 


^    why  the  time  for  returning  the  J!,  fa.  in  this  case  P«>^«^on  of 


Adoid  not  be  enlarged  till  the  sheriff  should  be  indem- 
nified by  one  of  the  parties,  the  Conrt  made  the  follow- 
ing order,  being  the  first  proceeding  under  the  statute 
1  ft  2  JFT.  4.  c.  58.  for  the  protection  of  the  sheriff:  — 

*^  Upon  reading  a  rule  made  in  this  cause,  Monday^ 
14th  of  November  instant,  the  affidavit  of  Henry  Broom- 
headj  gent,  and  the  affidavit  of  Afidrew  Duncan^  gent., 
and  upon  hearing  counsel  as  well  for  the  sheriff  of  the 
connty  of  York  as  lor  the  Plaintiffs,  it  is  ordered,  that 
ike  said  sheriff  do  pay  over  to  the  Plaintifis  the  money 
kivitd'  under  the  writ  otJL/a.  issued  in  this  ^ause, 
IDimMihe  poundage,  upon  the  Plaintiffs  giving  secti- 
Mf j  by  bond  or  otherwise,  to  the  satisfaction  of  one  o( 
tba'lirotbonotaries  of  this  Court,  that  they  the  sitid 
PlaiMifis  will  pay  over  such  sum  of  money  to  the  as- 
mgkws  when  chosen  under  the  commission  of  bankrupt 
issued  against  the  Defendant,  provided  such  assignees 
ihall  iie  found  entitled  to  the  same ;  or,  in  case  the  said 
Kaintife  shall  not  give  such  security  as  shall  be  satis- 
fik^tory  to  the  said  prothonotary,  then  that  the  said  she- 
riff do  pay  the  said  sum  of  money  into  the  bands  of  the 
prothonotaries  of  this  Court,  to  abide  the  event  of  the 
question  as  to  who  is  entitled  to  the  same.  And  it  is 
farther  ordered,  that  the  question  as  to  who  is  entitled 
to  the  said  sum  of  money  be  tried  by  a  feigned  issue,  in 
which  the  said  assignees  of  the  Defendant  are  to  be 
Plaintiffs,  and  the  said  Plaintiffs  are  to  be  Defendants; 
and  that  the  questions  of  poundage  and  costs  are  to  be 
reserved  until  the  event  of  such  issue.  And  it  is  further 
ordered,  that  all  further  proceedings  against  the  said 
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sheriff  for  not  returning  the  said  writ  oi  Ji.fa.  be  stayed 
until  the  further  order  of  this  Court." 

In  a  similar  case  in  K.  B.  the  rule  had  been  drawn 
up  in  the  same  terms. 

In  another  case  of  the  same  description  in  this  Court, 
Nortkcoie  v.  Beauchamp  and  Others^  the  Court  refused 
the  assignee  his  costs  of  the  rule ;  and  with  respect  to 
the  sheriff's  costs,  which  were  claimed,  took  time  to 
confer  with  the  Court  of  K.  B. 


Aov*  23. 

I'laintifi*  re- 
mitted to  De- 
fendant the 
price  of  some 
hay  he  had 
sold  for  De- 
fendant, before 
the  money  had 
been  paid  by 
the  purchaser, 
and  then  sent 
Defendant's 
servant  with 
the  hay  to  the 
purchaser. 
The  servant 
having  been 
cheated  of  the 
hay  before  he 
arrived  at  the 
purchaser  s : 
Held,  the  De- 
fendant was 
liable  to  re- 
fund the 
money  re- 
mitted. 


GiNGELL  v^  Glascock. 

n[^H£  Plaintiff,  a  hay  salesman,  sold  for  the  Defendant 
a  load  of  hay,  to  a  person  named  Sumner^  and  re^ 
mitted  4/.  I65.,  the  price  of  the  hay,  to  Defendant,  before 
Sumner  paid  the  money  In  the  mean  time  the  servant, 
whom  tlie  Defendant  sent  up  to  London  with  the  hay, 
being  charged  by  the  Plaintiff  to  deliver  it  to  the  pur- 
chaser, was  imposed  upon  by  some  cheat  who  person* 
ated  Sumner^  and  in  that  way  got  possession  of  the  hay, 
and  had  not  since  been  discovered.  Sumner^  not  having 
received  the  hay,  could  not  be  prevailed  on  to  pay,  and 
the  Defendant  refused  to  return  the  money  which  he  bed 
received  from  the  Plaintiff  who  accordingly  brought  an 
action ;  but  by  consent  the  case  was  submitted  to  an 
arbitrator,  who  awarded  for  the  Plaintiff. 

Jones  Seijt  now  moved  for  a  rule  to  shew  cause  why 
the  award  should  not  be  set  aside.  He  argued,  that  the 
man  who  delivered  the  hay  to  tlie  wrong  person,  was  not 
then  acting  as  the  servant  of  the  Defendant,  who  had 
sent  him  only  to  the  market,  but  as  the  servant  of  the 
Plaintiff  who  had  employed  him  to  carry  the  hay  to 
Sumner ;  and  that  the  Plaintiff  was  responsible  for  the 

hay. 
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haji  or  the  price  of  it,  from  the  moment  when  it  was        183L 
taken  out  of  the  market  by  his  direction.  ^^    -      ' 

V, 

The  Court  was  of  opinion  that  the  arbitrator  had     GLAAiCxx;K. 
decided  rightly;  that  the  servant  who  made  the  mbtake 
was,  at  the  time,  acting  as  the  servant  of  the  Defendant; 
and,  accordingly,  the  award  was  confirmed. 

Rule  refused* 


AaNELL  the  Youiiffer  v.  Bean  and  Another.         Nov.  25. 


•to 


'TRESPASS  and  assault.  jt^  being  dis- 

Pleas,  son  assault  demesne,  and  that  the  Plaintiff  ^'^*'"«^  ^"  ^^ 

rent  arrear, 

was  wrongfully  and  unlawfully,  and  without  leave  or  applied  to  De- 
iioence,  in   a  certain   dwelling-house,   farmstead,   and  fendant,  to 
doses,  belonging  to  Defendant  Bean  and  one  fV,  Park  already  in- 
and  because  he  refused  to  go  out  upon  request,  the  debted,  to  ad- 
Defendant  Bean  and  his  servant  gently  laid  their  hands  ^^^    "L 

,  .      ,  1  •  •       .u  money;  De- 

upon  him  to  prevent  his  contmumg  there.  fendant  re- 
Replication,  de  injuria,  and  issue  thereon.  ^"^^  ^o  do  »o 
At  the  trial  before  Vaughan  B.,  last  York  assizes,  it  eecurity  • 
appeared  that  the  Plaintiff's  father,  who  occupied  a  whereupon^. 
&rm,  was,  on  the  6th  of  April  last,  about  to  be  dis-  J^^fj^j^ 
trained  on  by  his  landlord  for  70/.,  when  he  applied  to  personal  esute 
the  Defendant  Bean  and  W.  Park  to  relieve  him  from  ^^  ^^^^^  "* 

,.     ,.^     ,,.  trust  to  pay 

bis  difficulties.  Defendant  and 

As  he  already  owed  Bean  and  Park  nearly  600/#  other  ere- 
on  a  warrant  of  attorney  and  promissory  notes,  they      t°"volumarv 

rtfused  to  make  any  further  advance  without  security ;  conveyance 

whereupon  the  Plaintiff's  father,  by  deed,  reciting  his  '^^^^^  7^*4» 
debts,  and  that  Bean  had  further  paid  70/.,  assigned  to    *   '*   * 
them  all  his  personal  estate,  growing  croips  and  effects, 
in  trust  by  sale  or  otherwise  to  pajr  themselves,  and  the 

G  ^  surplus. 
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1831.  surplus,  if  any,  to  vorions  other  creditors.  Bean  then  paid 
the  70/.  to  the  landlord,  and  took  possession  of  the  pre- 
mises. About  a  fortnight  afterwards,  suspecting  the  con- 
duct of  their  debtor,  Bean  and  Park  sold  the  property  by 
flection,  with  the  exception  of  the  growing  crops,  of  Which 
they  retained  possession,  when  the  PlaintiflTs  iatfaer  went 
to  prison  at  the  suit  of  an  allied  creditor,  petitioned  to 
be  discharged  under  the  insolvent  debtors  act,  and  as- 
signed M  his  estate  and  effects  in  the  usual  way  to  the 
provisional  assignee.  Bean  and  Park  opposed  the  in- 
solvent's discbarge,  and  his  son,  the  Plaintiff  xefiised 
to  quit  the  farm,  alleging  that  he  bad  authority  to  re- 
main from  the  provisional  assignee.  The  Defidodants 
insisting  on  his  departure,  the  assault  complained  of 
took  place. 

On  the  part  of  the  Plaintiff  it  was  contended,  diat 
the  conveyance  by  his  father  to  Bean  and  Park  was 
void  under  7  6. 4.  c.  57.  s.  S2.,  which  enacts,  ^<  That  if 
any  prisoner  who  shall  file  his  or  her  petition  for  his  or 
h^r  discharge  under  this  act,  shall,  before  or  after  hia 
or  her  imprisonment,  being  in  insolvent  circunDstinlioes, 
xjoluntarily  convey,  assign,  transfer,  charge,  deliver,  or 
make  over  any  estate^  real  or  personal,  securi^  for 
money,  bond,  bill,  note,  money,  property,  goods,  or 
effects  whatsoever,  to  any  creditor  or  creditors,  or  to 
any  person  or  persons  in  trust  for,  or  to  or  for  the  itte, 
benefit,  or  advantage  of  any  creditor  or  creditors,  ev^rry 
such  conveyance,  assignment,  transfer,  charge  deiivery, 
and  making  over,  shall  be  deemed,  and  is  hereby  de- 
clared to  be,  fraudulent  and  void  as  against  the  pro- 
visional or  other  assignee  or  assignees  of  such  ptisoner 
appointed  under  this  act;  provided  always,  that  «io 
such  conveyance,  assignment,  transfer,  charge,  deKvery, 
or  making  over,  shall  be  so  deemed  fraudulent  and 
void,  unless  made  within  three  months  before  the  com- 
mencement of  such  imprisonment,  or  with  the  view  or  . 

intention 
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Intention  by  Uie  party  so  conveying,  transferring,  charg- 
ii^,  delivering  or  making  over,  of  petitioning  the  said 
'  Court  for  his  or  her  discharge  from  custody  under  this 
act'* 

A  verdict  was  found  for  the  Plaintifi^  damages  1^., 
with  leave  for  the  Defendants  to  move  to  set  it  aside 
and  enter  a  nonsuit  instead. 

-   Wilie  Seijt.  having  obtained  a  rule  nisi  to  that  ^fect, 

>  OtM^and  Adams  Seijts^i  who  shewed  cai!l8^aon* 
(ended  that  the  deed  was  voluntary  within  s»  Sd.;  void, 
as  being  a  conveyance  to  parties  who  were  already 
his  creditors;  and  false  and  fraudulent  in  the  recital 
that  Park  had  joined  in  advancing  the  70/.,  which, 
aocording  to  the  evidence,  was  paid  by  Bean  only.  If 
the  Plaintififs  father  had  been  a  trader,  the  conveyance 
wotlld  have  amounted  to  an  act  of  bankruptcy ;  and 
irit  eoold  be  supported  in  the  present  instance,  a  mode 
was  pointed  out  by  which  the  operation  of  the  insolvent 
debtors  act  might  be  successfully  eluded. 

Wilde,  A  voluntary  deed  within  the  meaning  of  s,  32, 
7  G#  4.,  is  a  deed  executed  without  any  present  and 
pressing  consideration ;  a  deed  purely  spontaneous.  A 
4tlbt,  however,  is  a  good  present  consideration;  and  here, 
ki- addition  to  the  debt,  the  deed  was  executed  upon  the 
.tBiergency  of  a  distress  which  the  landlord  was  in  a 
ijowlition  to  enforce,  and  from  which  the  tenant  was 
vqlietibd  by  the  advance  of  70/.  at  his  tii^nt  Entreaty, 
lliebdvanee  being  refused  unless  the  deed  wer6  executed. 
Asm  >lind  Parky  therefore,  were  not  volunteers,  but  pnr- 
ehaiers.  Even  if  it  were  true  that  Park  contributed 
nothing  towards  the  70/^,  in  Morgan  v.  Horseman  {a)  it 
held  that  a  deed,  whereby  a  debtor,  being  pressed, 

{a)  3  Taunt.  a4X. 

con- 


Arnecl 

V. 
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18S1.  conveyed  estates  in  trust  to  sell  and  pay  the  pressing 
creditofi  with  a  further  trust  to  pay  debts  to  certain 
relations,  in  order  to  give  them  an  undue  preference  in 

Bean.  contemplation  of  bankruptcy,  was  valid  so  far  as  related 
to  the  protection  of  the  urgent  creditor.  Under  the 
bankrupt  laws  it  has  always  been  holden,  that  a  convey- 
ance or  payment  made  upon  pressure  by  a  creditor,  is 
not  voluntary,  {a) 

Cur.  adv.  vtdt. 

TiNDAL  C.  J.  The  question  reserved  by  the  learned 
Judge  who  tried  this  cause,  was,  whether  the  assign- 
ment made  by  Atnell  the  elder,  to  Bean  and  Park^ 
bearing  date  the  6th  of  April  1831,  was  a  voluntary 
assignment,  within  the  meaning  of  the  thirty-second  seo-^ 
tion  of  the  insolvent  act,  the  7  G.  4.  r.  57.  By  tbat 
secUon  it  is  enacted,  that  if  any  prisoner  who  shall  file 
his  petition  for  his  discharge  under  that  act,  shall,  before 
or  after  his  imprisonment,  being  in  insolvent  circum- 
stances, voluntarily  assign  any  real  or  personal  property* 
goods,  or  effects  whatsoever,  to  or  in  trust  for  any  cre- 
ditor, every  such  assignment  shall  be  deemed,  and  is 
hereby  declared  to  be,  fraudulent  and  void  as  against 
the  provisional  or  other  assignee  appointed  under  the 
act. 

Mow  the  word  ^^  voluntary  "  in  that  section  must  have 
some  proper  meaning  of  its  own,  distinguishable  from 
that  of  fraudulent ;  in  the  first  place,  because  there 
could  be  no  occasion  to  make  an  enactment  that  a  frau- 
dulent deed  should  be  void,  which  the  common  Itvr 
would  have  itself  declared  it  to  be;  and,  in  th^>  ne&t 
place,  because  this  very  section  declares  that  asBigil^ 
ments  voluntarily  made  under  the  circumstances  thereiti 

(fl)  Sec  Crosby  v.  Crouch^  Hunt  v.Mortimerj  loB.i^C.^i, 
II  Eastf    256.      Thompson    v.      Facber  v.  Coeks,  1 B.  ^  AdoL 


Freeman^  i  T,  1?.  155.     Harts*      145, 
horn  V.  Shddeny  2  B.t^  P,  584. 


mentioned. 
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mentioned,  should  be  deemed,  and  shall  be,  fraudulent 
and  void.  We  think  the  word  "  voluntarily "  is  used 
in  the  statute  to  denote  either  an  assi(;nment  made  with- 
cot  such  valuable  consideration  as  is  sufficient  to  induce 
a  party  acting  really  and  bondjide  under  the  influence 
of  such  considerations,  or  an  assignment  made  in 
&vour  of  a  particular  creditor  spontaneously,  and  with- 
out any  pressure  on  his  part  to  obtain  it.  If  in  any  case 
a  doubt  arises  as  to  the  real  value  of  the  consideration, 
or  as  to  the  real  motive  of  the  debtor  in  making  the  as- 
,  signment,  such  question  must  be  decided  by  the  jury, 
who  will  determine  whether  it  is  a  honiijide  transaction, 
or  a  mere  collusion  to  evade  the  statute. 

Now,  upon  the  present  occasion,  no  fraud  was  sug- 
gested, and  therefore  it  was  unnecessary  to  leave  that 
point  to  the  jury  ;  and  the  question,  whether  voluntary 
or  not,  arises  upon  the  legal  result  of  the  evidence  in  the 
cause.  But  when  it  is  found  that  Bean  and  Park  were 
creditors  of  At-nell  to  a  considerable  extent,  and  that 
Bean  advanced  to  Arnell  the  further  sum  of  70/.,  to 
induce  him  to  assign  over  his  property  to  them  as  secu- 
rity, as  well  for  the  70/.  as  also  for  their  debts ;  in  a  case 
where  no  fraud  is  suggested,  we  cannot  otherwise  con- 
sider this  than  as  a  purchase  of  a  security  by  the  further 
advance  of  the  sum  of  70/.,  and  therefore,  as  an  assign- 
ment, hot  voluntary  within  the  meaning  of  the  statute. 
If  there  had  been  any  doubt  as  to  the  real  nature  of  the 
transaction,  or  as  to  the  real  object  of  the  parties,  that 
point  should  have  been  left  to  the  jury.  But  we  think, 
wiiich  18  ail  that  it  is  necessary  to  decide  on  this  occasion, 
that  this  assignment  afforded  a  sufficient  justification  to 
tbe  Defendants  under  the  special  plea,  and  that  the  ver- 
dict should  be  set  aside,  and  a  nonsuit  entered. 

We  have  the  less  reluctance  in  doing  this,  as  it  will 
not  prevent  the  raising  the  question  as  to  the  right  to 
the  property  between  the  assignee  under  the  insolvent 
act,  —  against  which  assignee,  the  statute  declares  the 

volun- 
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voluntary  assignment  to  be  void,  —  and  the  present  De- 
fendants, if  it  shall  be  thought  right  to  try  the  question. 
The  present  form  of  action  is  not  brought  for  the  pur- 
pose of  recovering  Uie  property  for  the  benefit  of  the 
creditors. 

Rule  absolute. 


Nov,  %s» 

Defendant 
mide  cog- 
nizance In  re- 
plevin»  under 
a  power  of 
distretfl  for 
an  annuity 
granted  by 
G.r.  toH.m 


(IN  THE  EXCHEQUER  CHAMBER.) 

Miller  v.  Green. 

TERROR.     Green^  the  Plaintiff  below,  declared  in  re- 
plevin for  taking  goods,  and  standing  wheat,  peas, 
and  hops. 

MHleTf  the  Defendant  below,  as  bailiff  of  one  William 
Hodgson^  made  cognizance, 

First,  that  one  John  Taylor^  theretofore  and  befoihe 
s^t  her  ^^  ^^^^  ^^^  when,  &c  was  seised  of  and  in  the  said 
i8o6.  Plaintiff  premises,  with  the  appurtenances  in  the  declaration 
pleaded  that  mentioned,  and  in  which,  &c.  in  his  demesne  as  of  lee> 
G.  T.  for  te-  ^^^  being  SO  seised  before  the  said  time  when,  &c.  to 
curing  another  wit,  on  the  lOth  of  July  17979  at,  &c.,  duly  made  atid 
^'"^dCT-  poblished  his  last  will  and  testament  in  writing,  bearing 
ationof  3000/.,  date  die  day  and  year  last  aforesaid,  and  signed  by  faiift 

the  said  John  Taylor^  and  attested  and  subscribed  in  the 
presence  of  the  said  John  Taylor  by  three  credible  wit- 
nesses, according  to  the  form  of  die  statute  in  such  case 
made  and  provided ;  and  thereby,  amongst  other  things, 
gave  and  devised  the  said  premises,  in  which,  &c.  witn 
the  appurtenances,  unto  Charles  Haddock  and  George 

Bythsea^  their  heirs  and  assigns,  to  hold  the  same  knd 

alleging  entry 

by  F.i  or  that  F»  elected  that  the  deed  should  enure  by  way  of  bargain  and  sale. 

Held,  also,  that  standing  crops  cannot  be  taken  under  a  power  to  distrain  for  the 
arrears  of  an  annuity. 

every 


granted,  bar- 
gained, sold, 
and  demised 
the  premises 
in  which,  &c. 
to  jP.  for 
ninety -nine 
years: 

Held,  no 
bar,  without 
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every  part  thereof,  with  the  appurtenances,  unto  the  1831. 
said  Charles  Haddock  and  George  Bythsea^  their  heirs 
and  assigns,  to  the  several  uses,  upon  the  several  trusts, 
and  to  and  for  the  several  ends,  intents,  and  purposes  in 
the  said  will  mentioned,  expressed,  and  declared  of  and 
concerning  the  same;  that  is  to  say,  subject  to  and 
chained  and  chargeable  with  the  payment  of  the  several 
annuities  and  legacies  thereinafter  by  him  given,  and  to 
the  powers  and  remedies  therein  contained  for  securing 
the  same,  to  the  use  and  behoof  of  George  Taylor  and 
his  assigns,  for  and  during  the  term  of  his  natural  life: 
that  the  said  JoAn  Taylor  afterwards,  and  before  the 
said  time  when,  &c.  to  wit,  on,  &c«  died  so  seised  of  the 
said  premises  in  which,  &c.  with  the  appurtenances 
as  aforesaid,  without  altering  his  said  will  as  to  his  said 
devise  of  the  said  premises,  with  the  appurtenances ; 
whereupon  and  whereby  the  said  George  Taylor  then 
i^d  there  became  and  was  seised  of  the  said  preraiaes  in 
whidi,  &c.  for  his  natural  life;  and  being  so  seised, 
afterwards,  and  before  the  said  time  when,  &c.  to  wit, 
on  the  25th  of  September  1806,  at,  &c  by  a  certain  ia- 
dentnre  then  and  there  made  between  the  said  George 
Taykor  of  the  first  part,  Wm.  Hodgson  of  the  second  part, 
and  one  Thomas  Crosse  of  the  third  part,  which  said  io^ 
dentur^  sealed  with  the  seal  of  the  said  G.  To^^or,  die 
Defendant  below,  brought  there  into  court,  the  date 
whereof  was  the  day  and  year  last  aforesaid,  be,  the 
aaid  G*  Taylorp  for  the  consideration  therein  mentioned, 
did give^  gnmt,  and  confirm  unto  theaaid  W.Hodgscm^ 
his  executors,  administrators,  and  assigns^  one  annuity 
or  disgr  yearly  sum  of  166/*  2s.  of  lawful  money  of  Gr^ 
JBrifaifh  to  be  charged  and  chargeable  upon,  and  issu- 
ing^ pfiyable,  had  and  received,  and  taken  from  and  out 
irf'the  said  premises,  in  which,  &&,  and  in  the  said  in- 
denture more  particularly  described,  and  from  and  out 
of  every  part  and  parcel  of  the  same,  with  their  and 

every 
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every  of  their  appurtenances ;  to  have,  hold,  receive, 
take,  and  enjoy  the  said  annuity  or  yearly  sum  of 
166/.  2*.,  and  every  part  thereof,  unto  the  said  fT.  Hodg- 
son^ his  executors,  administrators,  and  assigns,  thence* 
forth  for  and  during  the  term  of  ninety-nine  years,  if 
the  said  G.  Taylor  should  so  long  live ;  the  said  annuity 
or  yearly  sum  of  166/.  2s.  to  be  payable  and  paM  to  the 
said  JV,  Hodgson,  his  executors,  administratoi's,  or  as- 
signs, upon  the  25th  day  of  December,  the  25th  day  of 
March,  the  25th  day  of  June,  and  the  25lh  day  of  Sep- 
tcmber'm  every  year  for  and  during  the  said  term  of  ninety- 
nine  years,  determinable  as  aforesaid,  without  any  de- 
duction or  abatement  whatsoever  out  of  the  same  or 
any  part  thereof.  And  the  said  G.  Taylor  did  thereby 
also  grant  unto  the  said  W.  Hodgson,  his  executors,  ad- 
ministrators, and  assigns,  that  from  time  to  time,  when 
and  as  often  as  it  should  happen  that  the  said  annuity  ot* 
yearly  sum  of  166/.  25.  thereby  granted,  or  intended  so 
to  be,  or  any  part  thereof,  should  be  in  arrear  and  unpaid 
in  the  whole  or  in  part  by  the  space  of  twenty-one  days 
next  over  and  after  any  one  of  the  days  or  times  whefdn 
the  same  was  thereinbefore  appointed  to  be  paid  as  afbte- 
said,  then  and  so  often  and  from  time  to  time  it  should 
and  might  be  lawful  to  and  for  the  said  W.  Hodgson,  his 
executors,  administrators,  and  assigns,  into  and  npon 
the  said  messuages,  lands,  or  premises  thereby  charged 
and  made  chargeable  with  the  said  annuity  or  j'^arly 
sum  of  166^.  25.,  or  into  or  upon  any  part  thereof,  to 
enter,  and  distrain  for  the  said  annuity  or  yearly  sum, 
and  all  arrears  thereof;  and  the  distress  and  distresses 
then  and  there  found  to  detain,  manage,  sell,  and  dis- 
pose of  in  the  same  manner  in  all  respects  as  distresses 
for  rents  reserved  upon  leases  for  years  might,  were,  and 
ought  to  be  detained,  managed,  sold,  and  disposed  o^ 
and  as  if  the  said  annuity  or  yearly  sum  of  166/.  25. 
thereby  granted  was  a  rent  reserved  upon  a  lease  for 

years ; 
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years;  to  the  intent  that  the  said  fV.  Hodgson^  his  exe* 
tutors,  administrators,  or  assigns,  should  and  might 
thereby,  therewith,  or  otherwise  be  fully  satis6ed  and 
paid  the  said  annuity  or  yearly  sum  of  166/.  2s.  thereby 
granted,  or  intended  so  to  be,  and  all  the  arrears  thereof, 
and  all  costs  charges,  and  expenses  to  be  occasioned  by 
the  nonpayment  thereof  at  the  days  and  times  therein- 
before appointed  for  the  payment  of  the  same;  as  by  the 
said  indenture,  reference  being  thereunto  had,  would, 
among  other  tilings,  more  fully  and  at  large  appear. 
And  the  Defendant,  in  fact,  said,  that  afterwards,  and 
during  the  life  of  the  said  G.  Taylor^  to  wit,  on,  &c.  at, 
&C.  a  large  sum  of  money,  to  wit,  the  sum  of  539/.  165.  6d. 
of  tiie  said  annuity  or  yearly  sum,  for  the  space  of  three 
years  and  one  quarter  of  a  year,  ending  on,  &c.  became 
and  was  due,  and  in  arrear,  and  unpaid  from  the  said 
G.  Tai/lor  to  W.  Hodgson^  and  so  continued  due  and 
in  arrear  for  the  space  of  twcnt3'-one  days  next  over  and 
after  Uie  day  and  year  last  aforesaid,  and  from  thence 
until  and  at  tlie  time  when,  &c.  remained  and  was 
wholly  unpaid,'  the  said  G.  Taylor^  at  the  said  time 
wbeo,  &c  being  alive,  to  wit,  at,  &c. ;  wherefore  he, 
the  said  Defendant,  as  the  bailiff  of  the  said  W.  Hodg^ 
son%  well  acknowledged  the  taking  of  the  said  goods  and 
chattels,  cprn,  pulse,  and  hops,  in  the  declaration  knen- 
tiooed,  in  the  said  premises  in  which,  &c.  and  justly, 
&C.9  as,  for,  and  in  the  name  of  a  distress  for  the  said 
annuity  or  yearly  sum  so  due  and  in  arrear  to  the 
said  TV.  Hodgson  as  aforesaid,  which  said  annuity  or 
yearly  sum  still  remained  due,  in  arrear,  and  unpaid ; 
aqd  that  he,  the  said  Defendant,  was  ready  to  verify. 
Wiierefore,  &c. 

/^hei;c  was. a  second  cognizance,  differing  from  the 
first  ;pply  by  the  omission  of  </.  Taylor's  will. 

The,  Plaintiff  pleaded  in  bar,  that  the  said  George 
Taylor^  before  the  sealing  and  delivery  of  the  said  in* 

denture 


1831. 
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1831.  denture  in  the  first  cognizance  mentioned,  and  before 
and  at  the  time  of  making  the  said  indenture  therein*- 
after  mentioned,  to  wit,  on  the  7th  of  May  1806,  at,  &c^ 
being  so  seised  in  his  demesne  as  of  freehold  for  the 
term  of  his  natural  life  of  and  in  the  said  premises  in 
the  declaration  mentioned,  theretofore  and  before  the 
making  of  the  said  indenture  in  the  first  cognizance  men- 
tioned, to  wit,  on,  &C.  at,  &c.,  by  a  certain  indenture 
made  between  the  said  G.  Taj^  of  the  first  part,  one 
Margaret  Watton  the  elder,  one  Margaret  tVaiton  the 
younger,  one  James  Dempster^  and  Daniel  Watnejf^  of 
the  second  part ;  one  Jackson  Watton  of  the  third  par^ 
and  one  George  Fletcher  of  the  fourth  part,  after  recit- 
ing as  therein  mentioned,  in  pursuance  of  the  agree- 
ment therein  mentioned,  and  in  consideration  of  a  certain 
sum  of  money,  to  wit,  the  sum  of  3000/^  to  the  said 
G.  Taylor  paid  by  Jackson  Watton^  as  agent,  as  in 
the  said  indenture  in  that  behalf  was  mentioned,  did 
give,  grant,  and  confirm  imto  Jackson  Watton^  his  exe- 
cutors, administrators,  and  assigns,  one  annuity  or  dear 
yearly  sum  of  413/.  125.  of  lawful  money  of  Great 
Britain^  to  be  charged  and  chargeable  upon,  and  issuing 
payable,  had,  received  and  taken  from  and  out  of  certain 
premises  in  tlie  said  last  indenture  mentioned,  and, 
amongst  others,  from  and  out  of  the  said  premises  in 
which,  &c.  in  the  declaration  mentioned.  To  have^ 
receive,  take,  and  enjoy  the  said  annuity,  and  every 
part  thereof,  unto  the  said  Jackson  Watton^  his  exe« 
cutors,  administrators,  and  assigns,  from  thenceforth  for 
and  during  the  term  of  ninety-nine  years,  if  the  said 
G.  Taylor  should  so  long  live :  In  trust  nevertheless 
for  the  said  Margaret  Watton  the  elder,  Margaret 
Watton  the  younger,  James  Dempsterj  and  Daniel 
Watney  respectively,  and  their  respective  executors,  ad* 
ministrators,  and  assigns,  as  tenants  in  common  in  the 
shares  and  proportions  in  the  same  indenture  men- 
tioned. 
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tiooed.  And  for  the  better  securing  the  same  annnitj,  1891. 
far  the  considerations  in  the  same  indenture  mentioned, 
and  of  IDs.  to  the  said  G.  Taylor  paid  by  the  said 
George  Mdcher^  the  said  6.  Taylor^  on  the  nomination 
and  bjr  the  direction  and  appointment  and  with  the 
privity  of  the  said  Margaret  Watton  the  elder,  Margaret 
fVtMtm  the  younger,  James  Dempster^  and  Daniel  Watney^ 
testified  as  theran  motioned,  did  grant,  bargain,  sell, 
and  demise  unto  the  said  Q.  Fletcher^  his  executors,  ad- 
ministrators, and  assigns,  certain  premises  in  the  said 
indenture  particularly  mentioned,  and,  amongst  others, 
the  said  premises  in  which,  &c.  in  the  declaration  men- 
tioned,  to  have  and  to  hold  the  same  unto  the  said 
O.  Fletcher,  his  executors,  administrators,  and  assigns, 
bom  the  day  next  before  the  day  of  the  date  of  the 
same  indenture,  for  and  during  and  unto  the  full  end 
and  term  of  ninety-nine  years,  if  the  said  G.  Taylor 
should  so  long  live,  without  impeachment  of  waste,  as 
far  as  the  said  G.  Taylor  could  grant  the  privilege; 
upon  the  trtists  in  the  said  indenture  expressed  and 
dedared,  and,  amongst  others,  upon  trust  that  in  case 
and  when  add  as  often  as  the  said  annuity  of  413/.  I2s.i 
or  any  quarterly  payment  thereof,  should  be  in  arrear 
or  unpaid,  in  the  whole  or  in  part,  by  the  space  of 
thir^  days  next  after  any  one  of  the  days  or  times 
thereinbefore  appointed  ibr  payment  thereof,  the  said 
Gd  Fletcher,  bis  executors,  administrators,  or  assigns, 
ahdold  out  of  the  rents  and  profits  of  the  said  here- 
ditaiflentft  and  premises  thereby  granted  or  demised,  or 
oAerwise  assured,  of  intended  so  to  be,  or  by  mort- 
gage Qt  sale  thereof,  or  of  a  competent  part  thereof^  in 
caase  there  should  not  be  suflScient  distresses  on  the  pre- 
mise for  all  or  any  part  of  the  said  term  of  ninety-nine 
years,  determinable  as  therein  mentioned,  or  by  bringing 
acdooB  against  or  making  distress  upon  all  and  every  or 
any  one  or  more  of  the  then  present  or  future  tenants 
Vol,  VIIL  H  of 
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18SI.  of  the  said  hereditaments  and  premises,  for  recovery  of 
the  rents  in  arrear,  or  by  making  entries  upon  the  said 
hereditaments  and  premises,  in  and  by  all  and  every  or 
any  one  or  more  of  the  said  ways  and  means,  or  by  any 
other  lawful  and  reasonable  ways  and  means  whatsoevefy 
levy  and  raise  snch  arrears  of  the  said  annuity  of 
413/.  125.  as  from  time  to  time  should  become  due  and 
remain  unpaid,  together  with  all  such  damage^  ooats, 
charges,  and  expenses  as  the  said  Jackson  Wattanf  his 
executors,  administrators,  or  assigns,  should  incur,  ex- 
pend, or  be  put  unto  by  reason  of  the  nonpayment  of 
the  said  annuity  of  413/.  12^.,  or  any  part  thereof,  toge- 
ther with  the  costs,  charges,  and  expenses  attending  the 
execution  of  the  said  term  of  ninety-nine  years,  and  the 
annual  or  other  premiums  which  should  become  due 
and  payable  for  keeping  on  foot  the  benefit  of  any 
policy  or  policies  of  insurance  on  the  said  premises 
thereby  demised,  or  any  part  thereof,  in  the  sum  of 
4000/.  from  loss  or  damage  by  fire,  or  obtaining  any 
new  or  other  policy  or  instrument  of  insurance  for  the 
same  or  the  like  amount  The  Plaintiff  then  averred 
that  the  same  indenture  and  the  term  of  ninety^nine 
years  thereby  created  and  granted  of  and  in  the  said 
premises  in  which,  Sec  in  the  declaration  mentioned,  at 
the  time  of  the  making  of  the  said  indenture  in  the  said 
cognizance  mentioned,  and  from  thence  continually  until 
and  at  the  same  time  when,  &c.  in  the  said  declaradon 
mentioned,  and  from  Uience  continually  hitherto,  had 
been  and  were  in  full  force  and  effect.  And  the  Plain- 
tiff further  said,  that  upwards  of  thirty  days  before  the 
making  of  the  said  distress,  and  until  and  at  the  time 
of  the  making  of  the  said  distress,  there  was  due  and 
owing  under  and  by  virtue  of  the  said  indenture  of  the 
7th  of  May  1806  aforesaid  a  large  sum  of  money,  to 
wit,  the  sum  of  2000/.,  which  had  become  and  was  due 
for  and  on  account  of  the  said  annuity,  theretofore,  to 

wit, 
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wit,  on  the  7th  of  Mca/  1829,  due  and  payable;  and       18S1. 
that  he,  the  Plainti£^  was  ready  to  verify.     Where- 
fixre,  &C. 

A  sinular  plea  Was  pleaded  to  the  second  cognizance. 
Demaiter' and  joinder;  upon  which 

The  Court  of  King^s  Bench,  after  argument,  gave 
JQC^metit  for  the  Plaintiff  below. 

Upon  error  to  this  Court,  the  case  was  argued  in 
TVmify  terin  last,  by 

Ehkine  fiir  the  Defendant  below.  The  objection  to 
the  distr^s  made  bythe  Defendant  below  is,  that,  before 
the  gtBtit  of  the  annuity  and  power  of  distress  to  Hodg- 
Jon,  Aeinterest^ih  the  premises  on  which  the  distress 
was  made  was  viested  in  Fletcher  by  the  deed  of  demise 
or  bargain  and  sale ;  and  that,  at  all  events,  the  power 
of  distress  does  not  warrant  the  seizure  of  staiidbg 
cropsl 

In  order,  however,  to  take  advantage  of  the  convey- 
atice  to  Fletcher^  the  Plaintiff  should  have  shewn  affirm!- 
advely  that  he  took  under  Fletcher^  that  being  a  matter 
pecnUarly  within  his  own  knowledge:  Com.  Dig.  Pleader^ 
C.  Bl.  No  such  allegation  is  to  be  found  on  the  re- 
cord, and  in  the  absence  of  such  allegation  it  must  be 
inferri^  from  the  grant  of  the  power  of  distress  that  the 
grttot<kr  was  in  possession.    Chatfield  v.  Parker,  (a) 

Bnt  the  convejrance  to  Fletcher  operated  as  a  demise 
at  dofonioh  hw;  and  if  so,  the  legal  estate  remaned  in 
T^^f4ir  ibr  wkbt  of  entry  on  the  part  of  Fletchery  who 
till'  entiy'had  only  an  interesse  termini^  but  no  estate. 
U&UiliH  says,  s.  5S.j  ^  When  the  lessee  entereth  by 
btbe  <M^'tfae  tease  he  is  tenant  for  years;''  and  Lord 
C6ke%h^^e^  {Co.Litt.^eb.)  "  True  it  is,  he  is  not 
teniUkt^k^'niany^arpos^  till  he  enters."     Until  entry. 


(«)  8  A  ere.  543. 

H  2  there 
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1831.  there  is  no  severance  of  the  possession  from  the  eeyer- 
sioD,  and  no  portion  of  the  estate  is  out  of  the  lessor^ 
Bac.  Abr.  Leases. 

It  is  true,  the  conveyance  to  Fletcher  contains  the 
words  bargain  and  sale  as  well  as  the  word  demise.  Bot 
the  deed  must  operate  according  to  the  intention  of  the 
parties ;  Fox*s  case  (a),  Boack  v.  Wadham.  (&)  There  is 
a  statement  of  trusts,  a  power  of  suing  and  distraining, 
and  an  averment  of  arrears  of  the  annuity  for  which 
Fletcher  might  have  entered,  which  shew  an  intention 
to  pass  a  term  by  demise;  he  is  nowhere  alleged  to 
have  elected  as  he  might  have  done,  Heyward^^  ca8e(c)^ 
that  the  deed  should  operate  as  a  bargain  and  sale  und^ 
the  statute  of  uses;  and,  in  the  absence  of  any  such 
election,  it  must  be  taken  to  operate  at  common  law : 
Dayrell  v.  Gunter  (d) ;  Wynne  v.  Griffith  {e) ;  admitted 
in  argument,  2  Sand.  Uses,  49. ;  Gilb.  Uses,  230.  Even 
if  the  deed  took  effect  under  the  statute  of  uses,  as  the 
grantor  of  the  annuity  had  a  right  to  grant  a  power  of 
distress  against  himself,  and  as  there  is  nothing  on  the 
record  to  rebut  the  presumption  that  the  grantor  was 
in  possession  at  the  time  of  the  grant  to  Hodgson,  it  was 
for  the  Plaintiff  to  shew  that  he  was  in  under  Fletcher, 
or  by  some  title  incompatible  with  Hodgson's:  Howell 
v.  Bell  (g),  Lutw.  1227.  The  goods  of  the  grantor,  and 
of  those  claiming  under  him,  were  clearly  distrainable : 
Com*  Dig.  Distr.  B.  2. ;  so,  their  cattle  levant  and  cou- 
chant,  Vifu  Abr.  Distr.  I.  34.  O.  5.  7.  And  the  Court 
is  not  to  assume  that  the  goods  are  the  goods  of  a 
stranger ;  it  is  for  the  Plaintiff  to  plead  it,  if  the  fact 
be  so:  Bac.  Abr.  Beplev.  K. 

Then,  the  Defendant  below  was  entitled  to  distrain 

{a^  ZRep.^A*  (e)  %  Roll.  Abr.  7B7.pl.  6. 

{b)  eEajtfiZ^.  {g)  $SalLi36.    iLiLRajm. 

(c)  %  Rep.  35.  17a. 


(d)  Sir  fF.  Jcnes,  ao6. 


the 
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tbe  standing  crops.  It  is  true,  the  statute  II  G.  2.  c.  19.  1 83 1, 
does  not  expressly  enable  the  grantee  of  a  rent-charge 
to  make  such  a  distress ;  but  the  deed  from  Taylor  ex* 
pressly  empowers  Hodgson  to  distrain  and  dispose  of  his 
disteas  in  the  same  way  as  s  distress  for  a  rent  reserved 
apoB  a  lease  icft  years.  It  is  not  open,  however,  to  the 
PlaintifiTto  tidie  the  objection  in  this  form  of  action.  If 
the  standing  crops  were  not  proper  objects  of  distress, 
be  should  have  sued  in  trespass.  Replevin  only  lies  in 
respect  of  matters  which  may  properly  be  the  subject  of 
distress,  but  the  right  to  distrain  which  in  the  par- 
ticular instance  is  contested,  Bac.  Mr.  UepUmn^  F.  Co. 
Liu.  145^. 

At  all  events,  the  o^izance  is  divisible,  and  the  De- 
feodbnt  aaay  have  judgment  for  the  part  properly  taken. 

Preston  contrh.  A  sufficient  interest  passed  to  Fletcher 
under  the  deed  of  May  7.  1806,  to  preclude  Taylor 
from  granting  a  subsequent  right  of  distress  as  against 
any  but  himself,  and  those  claiming  under  him.  Great 
inoouFenience  and  confusion  will  ensue,  if  terms  which 
are  universally  granted  as  a  security  for  money  lent 
shall  be  held  insufficient  for  that  purpose  unless  ac- 
companied with  the  ceremony  of  actual  entry;  a  relic  of 
feudal  usages  incompatible  with  modern  habits  of  busi- 
ness, and  not  required  for  any  useful  purpose. 

Tbe  lessee,  before  entry,  has  title  sufficient  to  exclude 
any  subsequent  claimant  And  though  he  cannot  recover 
in  ejectment  and  trespass  for  mesne  profits  (a),  he  is  sub- 
ject to  all  the  liabilities  of  his  contract.  At  all  events, 
by  way  of  bargain  and  sale,  the  deed  of  May  7.  1806 
conferred  complete  title  on  Fletcher ;  for  it  is  not  for 
Hodgson^  a  subsequent  grantee,  to  elect  for  Fletcher 
wbetha*  his  deed  shall  operate  under  the  statute  of  uses 

(a)  See  Bae.  Abr.  Leeuts  (M). 

H  3  or 
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1831.       or  at  commoti  law:  it  must  be  taken  to  operate  in  the 
M^tSr     ^^  which  will  most  certainly  eflect  the  intention  of  the 

^.  grantor. 

Gbmbs.  If  go^  the  subsequent  grant  to  Hodgson  could  only 

operate  against  Taylor^  and  those  claiming  under  him^ 
by  way  of  estoppel ;  and  it  is  for  the  Defendant  *to  shew 
that  the  Plaintiff  is  affected  by  that  estoppel.  The 
deed  to  Fletcher  is  primA  facie  an  answer  to  the  cog- 
nizance ;  and  it  was  for  the  Defendant  to  reply  an  estoppel 
if  he  could,  not  for  the  Plaintiff  to  shew  in  the  ^rst 
instance  that  he  was  not  estopped. 

At  all  events  the  Defendant  could  not  distrain-  ihe 
standing  crops ;  for  though  the  deed  to  Hodgson  isnalilea 
him  to  dispose  of  the  distress,  as  a  distress  for  resit  tt^ 
served  upon  a  lease  for  years,  it  does  not  authorize  li^m 
to  distrain  otherwise  than  as  a  grantee  of  a  rent-chsarge.' 

The  Court  requested  that  an  application  might  be 
itfide  to  the  Court  of  King^s  Bench  to  amend  the  recorA,^ 
by  inserting  an  averment  that  Fletcher  entered  by  vittM 
of  the  demise;  which  application  having  been  tusd^ 
and  rejected,  the  judgment  of  the  Court  was  How  d^ 
livered  by 

TiKDAL  C.J.  This  was  ati  action  of  replevfn'ibr 
taking  certain  goods  and  certain  standing  crops  of  Oteerti 
the  Plaintiff  below,  in  which  action  Miller^  the  Defi^-^ 
ant  below,  made  cognizance  as  bailiff  of  one  WiOuMk 
Hodgson :  and  in  his  first  cognizance^  which  differs  htitk 
the  second  only  in  deducing  the  title  of  George  Thj/lo^ 
from  the  owner  of  the  fee,  stated,  that  the  said  G^orffe 
Taylor^  being  seised  for  life,  by  an  indenture  dated  tbe 
25th  oi  September  1806,  granted  to  the  said  Hodgsori  ab 
annuity  of  166/.  2s.  out  of  the  premises  in  which,  kc.tolt 
the  term  of  ninety-nine  years,  if  Tat/lor  should  so  long 
live,  payable  in  the  manner  [therein  mentioned ;  with 

a  clause. 
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a  clause,  that  if  the  same  should  be  in  arrear  for  twenty-  18S1. 
one  days,  it  should  be  lawful  for  Hodgson  to  enter  on  .T'^^ 
the  said  premises  and  distrain  for  the  arrears,  ^^and  «. 

the  distresses  there  found  to  detain,  manage,  sell,  and  Orbbn. 
dispose  of  in  the  same  manner  in  all  respects  as  dis- 
tresses ibr  rents  reserved  upon  leases  for  years  might, 
wer^  and  ought  to  be  detained,  managed,  sold,  and  dis** 
posed  o^  and  as  if  the  said  annuity  was  a  rent  reserved 
upon  a  lease  for  years." 

The  cognizance  then  stated  that  arrears  of  the  said  an- 
nuity for  three  years  and  a  half,  viz.  the  Cium  of  5S9L  \0s^ 
had  become  due  from  Taylor^  and  had  continued  so  due 
for  more  than  twenty-one  days ;  and  justified  the  taking 
and  detaining  the  goods  as  a  distress  for  such  arrears. 

To  this  cognizance  the  Plaintiff  below  pleads  in  bar, 
that  before  the  making  of  the  indenture  stated  in  the 
cognizance,  viz.  on  the  7th  oi  May  1806,  the  said  George 
Taylor  being  seised  for  the  term  of  life,  by  another  in- 
denture then  made  between  himself  of  the  first  part,  the 
persons  therein  mentioned  of  the  second  part,  one  Jack'- 
son  Walton  of  tlie  third  part,  and  one  Fletcher  of  the 
fourth  part,  in  consideration  of  the  sum  of  3000/.  to 
Taylor^  paid  by  Jackson  Walton^  gi*anted  to  tlie  said 
Walton  an  annuity  of  413/.  125.  out  of  the  said  premises 
in  which,  &c.  for  ninety-nine  years,  if  Taylor  should 
so  long  live.  And  for  the  better  securing  the  said  an- 
nuity, for  the  considerations  in  the  said  indenture  men- 
tioned, and  of  105.  paid  to  Taylor  by  Fletcher^  the  said 
Taylor  granted^  bargained^  soldf  and  demised  to  the  said 
Fletcher  the  said  premises  in  which,  &c  for  ninety-nine 
years,  if  the  said  Taylor  should  so  long  live,  upon,  trust 
that  as  often  as  the  said  last-mentioned  annuity  of 
413/.  12s.,  or  any  quarterly  payment  thereof,,  should  be 
in  arrear  for  thirty  days,  Fletcher  should,  out  of  the  rents 
and  profits  of  the  said  premises,  or  by  mortgage,  in  case 
there  should  not  be  sufficient  distresses,  or  by  making 
entries,  levy  such  arrears  and  damages. 

H  4  The 
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1831.  The  plea  in  bar  then  proceeds  to  allege,  that  the  said 

indenture,  ^^  and  the  term  of  ninety-nine  years  thereby 
granted,  were  in  full  force  and  effect ;"  and  that,  up* 
Grken.  wards  of  thirty  days  before  the  making  of  the  distress^ 
there  was  due  and  owing,  by  virtue  of  the  said  indenture 
of  the  7th  of  May^  the  sum  of  2000/.  for  arrears  of  the 
said  annuity. 

A  similar  plea  in  bar  was  pleaded  to  the  second  cog* 
nizance. 

To  these  pleas  in  bar  there  was  a  general  demurrer 
and  joinder.  And,  after  argument,  the  Court  of  Kling^s 
Bench  gave  judgment  for  the  Plaintiff  below  for  his 
damages  and  costs. 

Upon  this  judgment  a  writ  of  error  has  been  brought; 
and  after  argument,  and  time  taken  to  consider,  the 
Court  of  error  is  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  reversed. 

The  argument  in  this  case  has  turned  upon  the  legal 
operation  and  effect  of  the  demise  from  Taylor  to 
FleicheVj  contained  in  the  indenture  of  the  7th  of  Mm/ 
1806.  For,  if  such  demise  created  a  legal  estate  in 
Fletcher,  the  grant  of  the  annuity  by  Taylor  to  Hodgson 
by  the  subsequent  deed  of  the  25th  of  September  1806, 
but  during  the  continuance  of  Fletcher^s  interest,  must 
be  altogether  inoperative  in  creating  any  charge  upon 
the  premises. 

Now,  in  order  to  give  an  estate  to  Fletcher,  it  is  con- 
tended by  the  Plaintiff  below,  that  the  grant  must  either 
be  considered  as  a  demise  at  common  law,  or  as  a  bar- 
gain and  sale  made  upon  a  consideration  of  money,  and 
operating  under  the  statute  of  uses ;  in  either  of  which 
cases  the  estate  vests  in  Fletcher,  the  grantee. 

The  first  question,  therefore,  is,  whether  the  grant 
can  be  considered  as  a  lease  at  common  law.  The 
objection  taken  to  it  as  a  lease  at  common  law  is  this, 
that  it  does  not  appear  upon  the  pleadings  that  Fletcher 
the  lessee,  or  any  person  claiming  under  him,  entered 

after 
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ifter  the  lease  was  granted,  and  that  unless  there  is  an        18S1. 
entry  by  the  lessee^  or  some  one  claiming  under  him,       MuxKa 
no  estate  vests  in  him.    And  such  we  consider  to  be  the  i;. 

eflbct  of  the  authorities.  It  is  laid  down  in  Co.  Litt.  46  &,  Grsbn. 
^  That  to  many  purposes  the  lessee  is  not  tenant  until 
he  enters,  as  a  release  made  to  him  is  not  good  to  him 
to  increase  his  estate  before  entry,  —  neither  can  the 
kssor  grant  away  the  reversion  by  the  name  of  the 
reversion  before  entry."  Now  both  these  oonse- 
qoences  depend  upon  the  assumption  that  the  estate 
has  not  passed  out  of  the  lessor  into  the  lessee,  before 
be  has  by  his  entry  accepted  such  estate;  for,  if  the 
estate  had  actually  passed  to  and  vested  in  him,  there 
can  be  no  reason  why  a  release  would  not  increase  such 
estate^  nor,  again,  why  the  reversion  should  not  pass 
by  that  name.  And  in  further  support  of  the  distinc- 
tion. Lord  Coke  goes  on  to  say,  ^^  but  the  lessee  be- 
fore entry  hath  an  interest,  interesse  termini^  grantable 
to  another ; "  thus  putting  in  contradistinction  the  in* 
terest  and  the  estate  of  the  lessee.  And  again  LitiU^ 
ion^  u  459.,  lays  down  the  same  doctrine  more  pointedly* 
**  If  the  lessor  release  to  the  lessee  all  his  right,  &c, 
before  that  the  lessee  had  entered  into  the  same  land  by 
force  of  the  same  lease,  such  release  is  void ;  for  that 
the  lessee  had  not  possession  in  the  land  at  the  time  of 
the  release  made,  but  only  a  right  to  have  the  same  land 
by  force  of  the  lease."  See  also  Bacoris  Abridgment^ 
tit.  Leases,  M^  where  the  necessity  of  an  entry  by  the 
lessee^  in  order  that  the  estate  may  vest  in  him,  is  put 
upon  the  ground  that  it  is  an  acceptance  by  him  of  the 
estate.  Under  these  authorities,  therefore,  we  think 
that,  as  the  Plaintiff  neither  alleged  an  entry  by  Fletcher 
under  the  lease,  nor  shews  any  privity  between  his 
possession  and  Fletcher's  term,  nor  any  thing  equivalent 
to  an  entry,  such  as  an  acceptance  of  the  estate  by  the 
execution  of  the  lease,  no  estate  passed  to  Fletcher 

under 
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1831.       under  the  lease  of  the  7th  of  May;  and,  consequently^ 

that  the  estate  remained  in  the  lessor,   and  that  the 

fl^flnt  of  the  annuity,  and  the  power  of  distress   to 

GREDf.       Hodgson  by  the  indenture  of  the  25th  oi  September^  was 

a  grant  capable  of  taking  eflTect 

But  it  is  contended  by  the  Plaintiff  below,  that  if  the 
grant  of  the  7th  of  May  cannot  take  efiect  as  a  lease  at 
common  law,  at  all  events  it  is  good  to  pass  the  estate 
to  Fletcher  as  a  bargain  and  sale  under  the  operation  of 
the  statute  of  uses.        . 

It  is^  undoubtedly  true,  that  where  a  deed  may  enure 
to  divers  purposes,  he  to  whom  the  deed  is  ndade^  shall 
have  election  which  way  to  take  it,  and  may  take  it  in 
that  way  as  shall  be  most  for  his  advantage  {Sheph. 
Touchst.  83.) ;  and  therefore  if  a  roan  for  money  de* 
raises,  grants,  bargains,  and  sells  to  J.  &  his  land  for 
years,  J»  S.  has  election  to  take  it,  either  by  demise  at 
the  common  law,  or  by  bargain  and  sal^  Heywarifs 
case  (a):  so  that  Fletcher  in  this  case,  or  any  peracm 
claiming  under  Fletcher^  and  in  privity  with  him,  might 
at  any  time  elect  to  claim  under  the  deed  which  way  tliey 
would.  But  the  Plaintiff  below  who  pleads  this  grant  is, 
so  far  as  appears  upon  the  record,  a  stranger  to  it  r  And 
therefore  the  Plaintiff  below  is  not  competent  to  elect  for 
Fletcherf  whether  the  grant  to  him  shall  operate'  the  one 
way  or  the  other ;  nor  indeed  does  the  Plaintiff  shew 
that  any  election  has  been  made  by  any  one  that  the 
deed  shall  be  held  to  operate  under  the  statute.  It  is 
not  even  stated,  as  was  before  observed,  that  Fletdter 
ever  executed  the  deed,  so  as  to  assent  to  take  any 
estate  under  it:  for  any  thing  that  appears  to  the' con- 
trary, he  is  as  much  a  stranger  to  it  as  Green  the  Plain- 
tiff  below.  Under  these  circumstances,  we  consider  the 
Court  cannot  be  called  upon  to  exercise  an  election  for 

the 
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the  grantee,  at  the  request  of  a  stranger,  for  the  purpose  1831. 
of  defeating  a  subsequent  grant  of  an  annuity  for  a 
valuable  consideration.  The  grant,  therefore,  must  be 
left  to  such  operation  as  it  will  have  as  a  lease  at 
common  law,  which,  we  have  already  seen,  will  not  be 
sufficient  to  create  an  estate  in  the  lessee  for  want  of  an 
entry;  and  we  therefore  think  the  term  of  years  set  up 
under  (hat  gprant  forms  no  answer  to  the  cognizance 
under  the. subsequent  annuity  deed. 

Although,  however,  the  Defendant  below  had  the 
right  to  distrain  for  the  arrears  of  his  rent^rharge^  yet, 
upon  the  due  consideration  of  the  power  of  distress  con* 
tained  lA  the  deed,  we  think  it  did  not  extend  to  the 
growing  and  standing  crops  which  have  been  taken 
under  iL  At  compon  law  it  is  well  known  the  distresses 
taken  for  rent  arrear  were  not  saleable,  but  could  only 
be  kept  as  a  pledge  for  the  rent  But  by  the  stat 
2W^4tM.  goods  and  chattels  distrained  for  rent  due 
imder  a  contract  may  be  kept  and  sold  in  the  manner 
poialed  out  by  that  statute. 

It  was  not  unUl  the  11  G.  2.  c.  19.  that  landlords  had 
powier  to  distnun  com,  grain,  or  other  produce  growing 
on  the  land  demised.  The  grantee  of  the  rent^charge 
is  empowered  by  the  deed  to  detain,  manage,  sell,  and 
dispose  of  the  distresses  in  the  same  manner  in  all 
ngptctB  as  distresses  for  rents  reserved  upon  leases  for 
yearSf  ttnd  as  if  the  said  annuity  was  a  rent  reserved 
upon  a  lease  for  years ;  and  we  think  these  words  are 
fiiUy  satisfied  by  holding  them  to  grant  the  powers 
which  were  given  to  landlords  under  the  stat.  W.  4r  ^•y 
without  extending  them  to  the  new  subject  of  distress 
first  gtanlcd  by  the  statute  of  Geo.  2.  A  power  like  the 
prssenl  ought  at  all  times  to  be  construed  strictly,  and 
more  especially  when  it  is  sought  to  bring  within  it  the 
growing  crops  of  a  person  who  is  a  stranger  to  the 

deed. 

Upon 
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1831.  Upon  the  whole^  therefore,  we  think  that  the  present* 

judgmept  should  be  several,  and  that  judgment  should 
be  entered  ibr  the  person  making  cognizance  for.s 
return  of  the  cattle,  goods,  and  chattels  which  were 
taken  in  distress,  and  for  that  part  of  the  distress  only; 
with  a  judgment  for  the  Plaintiff  for  damages  for  taldng 
and  detaining  the  standing  crops. 

Judgment  reversed. 


^*'^'*^*  Mount  v.  Larkins. 

Defendant  ex-      /1SSUMPSIT  on  a  policy   of   insurance    on    ship 
^utedyaS    o  Aquila^  at  and  from  Sincapore  and  Batavinj  both 

z8a49  a  policy  or  either,  to  the  ship's  port  of  discharge  in  Eurqpef 
of  anurance  ^j^jj  liberty  to  sail  to,  touch,  and  stay  at  any  ports  and 
Sincapore  to  place*  whatsoever  and  wheresoever,  particularly  at  the 
Europe^  with  Cape  of  Good  Hope^  St.  Helena^  or  elsewhere,  to  load, 
^^  ***,  unload,  and  reload  goods  and  passengers  or  otherwise, 
8tay  atf  any  and  for  all  or  any  other  necessary  purposes  whatsoever, 
places  whatto-  fhe  policy  was  declared  to  be  on  freight,  and  valued, 

unlcMid  reload,  *^^  *  ^^^^  ^^  averred  by  perils  of  the  sea  on  the  voyage 

and  for  all  ne-  from  Sincapore  to  London, 

cessarypur-  g     ^  special  verdict  it  was  found  that  the  policy 

poses  what-  .  r       ^ 

ever.    The       of  insurance  was  made  and  entsred  into  between  the 

^sailed  Plaintiff  and   the  Defendant,   on  the  28th  of  Febru- 

in  September  ^^  1824;   that  the  ship  sailed  from  England  in   the 

i8ft3,  and  beginning  of  September  1823,  having  on  board  thereof 

,*^\°^^  divers  passengers  and  goods,  bound  for  and  deliverable 

the  captain  for  at  the  Cape  of  Good  Hope^  Van  Dieman^s  Landy  and 
his  own  pur- 
poses at  Fan  DUmatis  Landy  did  not  arrive  at  Sincapore  till  the  30th  of  March 
282$  ;  she  sailed  tbence  on  the  voyage  insured  the  3d  of  May  1825  : 

Heldy  that  by  so  long  a  postponement  of  the  risk  the  Defendant  was  discharged, 
a  jury  having  found  the  delay  unreasonable. 

Sydney^ 
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Sjfdtuy^  New  HoUandf  and  was  under  the  command 
of  Joseph  Thomas  Watson^  the  master  thereof;  that  by 
cbarterparty,  dated  the  26th  of  May  182S,  the  ship,  after 
discharging  her  cargo  at  Neat  HoUandj  was  to  proceed 
to  Sincaporej  and  from  thence  to  Malacca  and  Penang, 
both  or  either,  or  to  Batavia  only,  to  take  on  board  a 
cargo  for  Europe^  on  account  of  the  freighters ;  and  that 
before  the  ship  sftiled  from  England  as  aforesaid,  the 
Plaindfr  caused  instructions  to  be  delivered  to  the  said 
J.  T.  Watsonj  the  master  *of  the  said  ship,  of  which  the 
fallowing  was  a  copy :  -— 

.  *^  You  having  the  command  of  the  ship  Aquiloj 
bound  on  a  voyage  to  the  Cape  of  Good  Hope,  Van 
Dieman*s  Land,  and  New  South  tValesj  and  from  thence 
to  Sincapore  and  other  ports  of  lading  as  per  charter- 
party)  and  having  shipped  twenty-four  hogsheads  of 
stoat  and  a  quantity  of  deals,  consigned  to  yourself  for 
sale  on  my  account,  *— copy  of  invoice  at  back  of  this, 
—  you  will  please  dispose  of  them  to  the  best  account, 
taking  care  not  to  leave  them  behind  you  unsold.  As 
you  have  a  small  quantity  of  goods  to  deliver  at  the 
Cape^  should  you  be  able  to  procure  any  goods  and 
passengers  from  that  place  to  New  Holland,  &c,,  to  the 
amount  of  not  less  than  from  300/.  to  400/.,  and  at  the 
same  time  to  be  able  to  dispose  of  my  investment  at 
about  the  invoice  price,  by  detaining  the  ship  not  more 
than  ten  days,  you  will  use  your  own  discretion,  but 
think  it  will  answer  your  purpose  so  to  do.  On  your 
arrival  at  Van  Dieman^s  Landf  as  you  will  have  a  very 
considerable  sum  of  money  to  receive  as  freight  and 
passage  money,  beg  your  particular  attention  to  the 
same.  You  will  please  to  caulk  the  half  deck  and 
between  decks  as  soon  as  convenient,  fearing  any  leak 
might  damage  the  cargo  stowed  below ;  and  think  the 
less  water  there  is  used  for  washing  below  the.  better, 
fearing  the  consequences  above  stated. 

After 
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Mount 
Larkins. 


After  leaving  Van  DiemarCs  Land  you  will  proceed 
to  Nem  HoUandf  making  every  exertion  in  your  power 
at  that  port  to  enable  you  to  proceed  to  Sincaporef  at 
which  port  hope  and  trust  you  will  be  fuUy  loaded;  and 
on  your  arrival  at  said  port  or  ports  you  will  give  the 
earliest  information  to  commence  your  lay  days;  and  let 
me  b^  of  you  to  make  all  the  interest  you  can  witli^ 
the  merchants  for  heavy  goods,  to  extend  from  200  to 
300  tons»  your  ship  requiring  a  large  jnroportion,  end 
will  prove  a  great  advantage  in  point  of  freight^  mid  as 
you  are  not  likely  to  get  many  passengers  boinef  aiid 
should  suppose  you  will  have  a  large  proportion  of 
light  goods,  you  will  make  the  best  ydu  can  with  your 
aecommodatioo,  and,  if  necessary,  take  doWn  the  «& 
bulk  heads,  but  the  after  cabin  would  advite  ytMiilMto 
disturb ;  -^  proportion  of  cabin  finaight  you  will  of  cburse 
be  entitled  to.  Shall belnppy  to  hear  from  you  at  eVeiy 
60MreHi€nt«ppoitaBit}v  at  sea  or  in  port 

Ricfuird  Ifyunt^* 


The  ship  arrived  at  the  Cape  j^  Good  Hope^^m  die' 
3d  of  Beotmber  1823,  and  sailed  the  24th  of  tb6  same 
mendi. 

On  the  second  day  after  the  ship  anchored  at  the- 
Cape  of  Good  Hopej  part  of  her  cargo  belonging  ta 
the  said  J.  T.  JVaison  was  discharged.  At  the  time  of 
making  the  said  policy  of  insurance  the  ship  was:  at 
Hobart  Town,  Van  DiemanU  Land^  having  arrived  tbire 
on  the  4th  of  February  1 824.  Part  of  the  outwaitd  oai^ 
of  the  ship  and  three  of  the  passengers  were  landed  ^  ait 
Hobart  Tornij  and  some  delay  was  occasioned  at  Habimt 
Ibam  by  the  di£Sculty  in  getting  at  differeni  parts  >df  the 
cargo.  The  ship  sailed  from  Hobart  Town  on  the  2f  tU 
of  March  1824,  arrived  at  George  TaixMy  Port  Dalryam 
plCf  in  Van  Dieman^s  Landy  on  the  6th  day  of  JprS 

1824^ 
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1824^  and  there  landed  others  of  the  said  passengersi 

and  other  parts  of  the  cargo.    The  said  passengers  and 

cargo  were  necessarily'  conyeyed  by  the  boats  of  the 

ship  a  distance  of  forty  miles  from  the  ship  up  the 

rifer  there.    The  ship  sailed  from  George  Town  for 

S^Auy^  NtwHoUandj  on  the  29th  oijubf  1824 ;  arrived 

at  Sydnmf  on  the  5th  of  Augusi  1824;  there  landed 

the  remaioder  of  her  passengers,  and  of  her  said  ont*- 

WBxd  eugOf  and  sailed  from  Sydney  an  the  18th  of  No^ 

vember  in  the  same  year  for  Smcapore.    She  met  with 

very  bad  weather ;  was  twice  driven  back;  once  to  Syd* 

nof  and  once  to  Hobart  Town  ;  and  arrived  at  Sincapore 

on  the  50th  oi  March  1825)  where  the  risk  intended  to 

be  insured  by  the  said  policy  was  to  commence.    She 

ttiled  from  Sincapore  on  the  voyage  intended  to  be  iiH 

smred  on  the  Sd  of  May  1825;  arrived  at  Penang  an 

the  17th  of  May  in  the  same  year,  and  remained^  there 

until  the  2Sd  of  June  in  the  same  year,  when  she  pro- 

oeeded  on  her  voyage  towards  London. 

At  the  time  when  the  risk  by  the  policy  intended  to 
be  insured  against*  was  to  commence,  the  ship  was  well 
and  sufficiently  manned,  and  in  all  respects  seaworthy. 
And  whilst  she  was  proceeding  upon  the  voyage  in  the 
policy  mentioned,  and  during  the  continuance  of  the  risk 
intended  to  be  insured  against  thereby,  she  was  by  the 
perils  of  the  sea  wholly  lost,  as  in  the  declaration  was 

It  was  then  found  that  the  said  J.  T.  Watson^  master 
of  the  ship^  after  his  arrival  at  Hobart  Tenon  as  afere* 
said,  was  ashore,  and  came  on  board  the  ship  frequeody^ 
and  Wtts  building  a  house  upon  some  land  belonging  to 
him  there.  That  the  said  J.  T.  Watson  also^  whilst  at 
Hobart  Tcnony  purchased  a  schooner,  which  he  fitted  out 
and  sent  to  sea  on  a  sealinjg  voyage  in  the  early  part  of 
JfyrU  1824.  That  the  said  schooner  was  fitted  out  from 
the  stores  of  the  ship  Jquiloy  was  partly  manned  with 

mariners. 
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marinersi  part  of  her  crew,  was  commanded  by  the 
chief  mate  of  the  Aquila^  and  was  absent  about  two 
months.  That  the  said  schooner  returned  from  the 
sealing  voyage  on  which  she  had  been  despatched,  and 
was  again  sent  upon  a  second  sealing  voyage.  That 
the  said  schooner  bad  not  returned  from  her  second 
sealing  voyage  before  the  Aquila  left  Sydney  on  the  18th 
of  N(wember  1824 ;  and  the  said  mate  and  the  crew  of 
the  schooner  never  again  found  the  Aquila.  That  there 
was  unreasonable  and  unjustifiable  delay  between  the 
making  of  the  policy  of  insurance  and  the  commence- 
ment of  the  risk  intended  to  be  insured  against  as  afore* 
said.  That  the  Plaintiff  was,  at  the  time  of  the  making 
of  the  said  policy*  of  insurance,  and  continually,  until 
and  at  the  time  of  the  loss  of  the  ship  as  aforesaid,  in- 
terested in  the  same  to  the  amount  of  the  sum  insured 
thereon  as  aforesaid. 

The  case  was  argued  in  Trinity  term. 


Taddy  Serjt.  for  the  Plaintiff.  The  question  isy 
whether,  upon  a  policy  such  as  the  present,  there  is 
any.  implied  warranty  that  the  ship  shall  sail  from  the 
port  where  the  risk  is  to  commence,  within  any  certain 
time;  for  the  assured  is  not 'bound  by  a  mere  repre- 
sentation without  fraud.  Bize  v.  Fletcher  {a\  Pawson  v. 
Bamevelt.  {b)  The  gener^  rule  is,  that  if  the  insurer 
wishes  to  confine  the  risk,  he  must  state  on  the  policy 
the  time  within  which  he  proposes  the  voyage  shall 
commence.  Emerigon  (vol.  ii.  c.  13.  5. 2.  p.  16.)  states 
the  following  case :  —  <^  Les  sieurs  Gamier^  MaUetf  et 
DumaSf  de  Cadix^  s*^taient  rendus  assureurs  sur  le  corps 
du  vaisseau  Nostra  Senora  Oranzazoj  capitaine  Joseph 
Ventura^  de  sortie  de  Cadix  jusqu'a  Cumanaj  et  de  retour 
d  Cadix.    Le  19  Decembre  1753,  ils  se  firent  r^assurer 


{a)  Dot^L%ZS. 


{h)  DougL  XI.  in  not. 

a  Mar' 
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*  Marseille  18,000  liv.  avec  clause  qu'en  cas  de  perte 

U«  ne  seraient  tenus  de  prodnire  d'autre  sorte  d'^criture 

c]^iie  le  seul  acquit  du  paieraent  qu'ils  en  auraient  fait 

^0  premiers  assure.     Ce  navire  arriva  heureusement  a 

€)umttna^  dans  VAmSrique-  Meridionak.    11  y  fit  un  long 

s^our.     En  1756  Gamier^  MdUet^  et  Dumasy  se  pour- 

'vurent  au  consulat  de  Cadix,  em  r^siliation  du  risque, 

attendu  le  trop  long  s^jour  que  le  navire  faisait  a  Otf- 

mana  /  ils  furent  d^bout^s  de  leur  requete.     Enfin,  ils 

apprirent  que  le   navire   ^tait  devenu   innavigable    k 

Cumana.     Get  accident  fut  notifie  aux  r^assureurs  de 

Marseille^  par  exploit  du  2  Juin  1761. 

^  Le  consulat  de  Cadix  condamna  Gamier^  Mallet^  et 
ZHorof  JL  payer  la  perte.  lis  la  pay^rent  par  quKtance 
iiM^Sjisril  1762.  Le  4  Septembre  suivant,  ks  sieurs 
Kiei  et  Durantety  porteurs  de  la  police  de  reassurance, 
86  pourvurent  contre  les  rdassureurs,  et  communiqu^rent 
la  quittance  dont  je  viens  de  parler. 

'*Les  r^assureurs  opposaient  que  le  risque  s'etoit 
evanoui  par  le  lapsde  dix  annees ;  et  qu'un  navire  qu'on 
laisse  croupir  pendant  si  long-terns  dans  un  port  ne 
peut  que  devenir  innavigable. 

^  Soitence  du  26  Juin  1764,  qui  regla  la  cause  a 
droit  sar  le  fond  et  principal,  et  qui  condamna  les  re- 
assureurs  au  paiementprovisoire  des  sommes  r^assur^s. 
Ceox-ci  appel^rentde  cet  sentence  au  chef  du  provisoire. 
Ua  obtinrent  un  d^et  de  surs^ance.  Arr^t  du  26  Juin 
17659  au  rapport  de  M.  de  Fortis,  qui  r^voqua  le  d^cret 
de  sors^nce,  et  qui  confirma  la  sentence,  avec  amende 
et  d^pens.  Ensuite  de  cet  arret,  tous  les  reassureurs, 
a  Texception  de  B.,  qui  avait  fait  faillite,  payerent  les 
sommes  par  eux  r^ssur^es,  en  principal,  int^rets  et 
depens,  et  renonc^rent  a  la  poursuite  du  fond. 

'*  Seconde  sentence  rendue  le  15  Novembre  1766,  qui 
condamna  les  administrateurs  de  la  faillite  de  B.  k 
payer  d^finitivement  la  somme  de  2000  liv.  par  lui 
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souscrite,  et  qui  les  y  condamna  sous  I'bypotheque  du 
12  Decembre  1752,  jour  de  la  reassurance  re9ue  par 
courtier.     Cette  derni^re  sentence  fut  acquiescee." 

Upon  which  he  observes,  ^^  On  ne  saurait  disconvenir 
que  les  reassureurs  ^taient  non  recevables  k  contester  le 
remboursement  d'une  perte  payee  par  les  premiers  as- 
sureurs,  dont  ils  etaient  garans.  Mais  11  parait  dur 
qu'un  navire  devenu  innavigable  dans  un  port  lointain, 
ou  on  la  laissoit  oisif  pendant  plusieurs  ann^es,  soit  a  la 
charge  des  assureurs.  Cependant,  s'il  n'y  a  aucune 
fraude  de  la  parte  des  assureurs  assurees,  la  regie  g^n^- 
rale  est  pour  ceiix-ci.  La  loi  n'a  etabli  sur  ce  point 
aucun  d^iai  fatal ;  et  les  assureurs  doivent  s'imputer  de 
n'avoir  pas  limite  le  tettis  de  Tassurance.  Car  si  la  police 
renferme  quelque  pacte  particulier,  au  sujet  de  tout  ce  que 
dessus,  il  faut  s'y  tenir." 

And  this  is  iht  rule  of  the  law  of  Englatid.  In 
Beckwith  v.  Sidehotham  (a)  it  was  held,  that  if  the  owner 
of  a  ship  receives  a  letter  from  the  captain,  written  on 
her  arrival  in  a  foreign  port,  giving  such  an  account  of 
her  as  to  render  it  probable  that  slie  must  remain  there 
for  the  purpose  of  being  repaired,  beyond  the  time  that 
would  be  necessary  for  her  to  take  in  her  cargo^  that 
letter  need  not  be  communicated  to  the  underwriters  in 
effecting  a  policy  of  insurance  upon  her,  at  and  from 
the  foreign  port  to  a  port  in  England^  unless  inform- 
ation on  the  subject  be  particularly  called  for.  And 
Lord  EUenborough  said, ''  that  if  it  was  necessary  to  have 
discloised  this  letter  as  governing  the  time  when  the  ship 
would  sail,  it  would  in  all  cases  be  necessary  to  mfbrm 
the  underwriters  where  any  repairs  were  wanting,  and 
he  believed  it  very  frequently  happened,  that  a  ship  must 
have  something  done  to  her  before  she  would  sail  on 
her  homeward-bound  voyage.     If  the  underwriters  wish 
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to  have  particular  inFormation  upon  this  subject,  they 
ought  to  ask  for  it ;  and  if  they  were  disposed  only  to 
insure  a  voyage  made  during  a  particular  season  of  the 
year,  they  should  (as  was  commonly  done  with  Jamaica 
ships)  insert  a  warranty  in  the  policy  that  the  ship  shall 
sail  on  or  before  a  certain  day." 

Emerigon  states  another  case  in  the  same  page :  ^*  En 
1753,  un  n^gociant  s'etait  fait  assurer  in  quoois^  8000 
liv.,  en  especes  d'or  et  d'argent  qu'il  attendait  de  Buenos 
Aires.  En  1764,  les  assureurs  requirent  que  les  risques 
fossent  d^clar(!s  finis.  L'assur^  soutenait  que  ses  fonds 
n'^taient  pas  encore  arrives,  et  que  la  police  ne  renfer- 
mait  aucune  terme*  Sentence  de  I'Amiraut^  de  Paris^ 
qui  dechargea  les  assureurs,  sur  le  fondement  que  les 
risques  ne  doivent  pas  6tre  ^temels,  et  que  onze  ans 
d'attente  doivent  suffire." 

Bat  there  the  insurers  applied  to  the  Court  under 
a  peculiar  law  to  end  the  risk.  Independently  of  such 
an  application,  Emerigon  sstys  (p.  18.),  that  nothing  will 
discharge  them  but  the  contract  coming  to  an  end :  not 
even  the  change  from  peace  to  war.  The  same  law  is 
laid  down  by  Potier  (Contrat  d^Assuranee^  pi.  63.  s.  2. 
c  1.  p.  102.)  —  ^^  Que  si  le  tems  qui  doivent  durer  les 
risques  desretours  qu'on  faitassurer  n'^tait  pas  limits  ar6i- 
friojudicisy  les  assureurs  seraient  exposes  a  etre  tromp^ 
tons  les  jours;  car  la  rentr^e  de  ces  retours  ^tant  le 
plus  souvent  inconnue  aux  assureurs,  un  n^gociant  de 
mauvaise  foi,  apres  avoir  re9u  en  entier  les  retours 
qu'il  a  fait  assurer,  pourrait  long  tems  apr^s  faire  valoir 
I'assurance  sur  des  merchandises  qu'il  aurait  perdues,  en 
disant,  contre  la  v^rit^  qu'elles  font  partie  des  retours 
qu'il  a  fait  assurer." 

Here  the  jury  have  not  found  that  there  was  fraud  ; 
that  the  Plaintiff  was  accessory  to  the  delay ;  or  that  the 
delay  has  increased  the  risk.  There  is  nothing  here  to 
determine  the  contract  but  the  assumption,   that   the 
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vessel  did  not  arrive  at  Sincapore  in  reasonable  time. 
What  is  reasonable  time  ought  to  be  determined,  not 
by  the  jury,  but  by  the  Court;  and  how  can  the  Court 
determine,  ivhen  the  insurer  has  engaged  to  insure  from 
Sincaporcy  without  stipulation  for  any  time  by  which  the 
vessel  should  arrive  at  that  port  ?  The  Court  cannot 
interpolate  a  warranty,  which  the  insurer  has  not  thought 
fit  to  require. 


Spankie  Serjt.  contra. 

It  is  an  implied  condition  in  every  contract  of  as- 
surance, that  the  assured  shall  begin  his  voyage  withia 
a  reasonable  time,  otherwise  the  insurer  might  never  be 
exonerated  from  his  risk ;  and  if  his  risks  do  not  r^u- 
larly  evolve,  how  is  he  to  calculate  his  funds  and  con- 
duct his  business  ?  Emerigon^  c.  1*  s.  3.,  lays  it  down, 
*^  La  condition  depend  de  Texpedition  maritime  plutot 
que  de  la  volont6  de  I'assur^;"  and  in  c.  13.  s.  9.,  **  Si 
le  voyage  est  autre  quecelui  qui  a  et^  assur^  Tassurance 
reste  caduque.-' 

The  application  to  the  Court,  under  the  law  of 
France^  to  end  the  risk,  proceeds  on  this  principle ;  the 
arbitrium  judids  supplying  the  place  of  the  finding  of 
the  jury  here  as  to  what  shall  be  a  reasonable  time; 
Po//^,  pl.63.  cl.  s.  2.;  a  question  which  cannot  be 
determined  in  any  other  way  when  there  is  no  express 
stipulation  on  the  subject. 

Emerigon  (c.  13.  s.  10.)  discusses  the  lawfulness  of 
undertaking  another  voyage  pending  the  insurance. 
After  citing  two  old  cases  in  which  it  had  been  decided 
by  the  French  Courts  that  such  voyage  might  lawfully 
be  undertaken,  he  observes :  *^  Mais  cette  jurisprudence 
£tait  contraire  au  principe  etabli  dans  la  precedente 
section,  et  a  la  doctrine  de  tons  nos  auteurs,  qui  nous 
apprennent  que  si,  avant  que  le  voyage  as5ur6e  soit 
commence,  le  capitaine  en  entreprende  un  autre,  Tas- 
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sarance  est  nuUe,  et  la  prime  doit  etre  restitu^"  To 
commeQce  the  voyage  insured  within  a  reasonable  time 
isy  therefore,  a  condition  in  the  contract;  and  all  con- 
ditions, for  the  performance  of  which  no  time  is  speci- 
fied, must  be  performed  within  a  reasonable  time.  Co. 
Lit.  208  a.  Both^s  case  (a),  5  Vin.  Abr.  Condit.  (C.  b.) 
pL  11.  A  principle  which  pervades  the  whole  of  the 
law.  Promises  of  marriage,  notices  of  dishonour,  and 
notices  of  abandonment,  must  be  all  attended  to  within 
a  reasonable  time ;  and  what  is  a  reasonable  time  is  a 
question  for  the  jury,  subject  to  the  direction  of  the 
Judge.  Anderson  v.  Bjoyal  Exchange  Assurance  Com" 
pony,  (b)  So  whep  goods  do  not  correspond  with  sam- 
ple, they  must  be  returned  within  a  reasonable  time. 
Parker  v.  Palmer,  (r) 

In  Ougier  r.  Jennings  {d\  where  the  question  was, 
whether  by  usage,  ships  in  the  Ner^DfbundlandiWiie  m\^t 
make  intermediate  voyages  before  the  policy  attached. 
Lord  Eldon  said,  <*  If  the  evidence  leads  to  this,  that  the 
ship  may  make  an  intermediate  voyage  of  several  years, 
it  is  too  dangerous  for  you  to  give  it  effect  If  several 
ships  belonging  to  a  merchant  arrive  togeUier  at  New* 
fiundlandj  and  finding  cargoes  for  some  only,  he  boni 
fde  sends  the  rest  on  an  intermediate  voyage,  it  seems 
reasonable.''  Thus  putting  it  altogether  upon  the  rea- 
sonableness of  the  time  employed.  And  VaUatice  v. 
Deaoar  {e)  proceeded  on  the  ground  that  this  usage  was 
generally  known.  In  Hull  v.  Cooper  (g)  it  was  held,  that 
if  a  ship  be  insured  at  and  from  a  certain  place,  where, 
in  fact,  she  was  not  at  the  time,  but  arrived  there  after 
some  interval,  (but  the  fact  was  not  communicated  to 
the  underwriters,  who  did  not  call  for  information  on  the 
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subject,)  it  was   a  question  for  the  jur)',  whether  the 
delay  which  intervened  materially  varied  the  risk. 

In  Smith  v.  Surridge  (a)  Lord  Kent/on  said,  "  that  if 
there  was  a  voluntaiy  delay  on  the  part  of  the  plaintiff, 
there  was  no  doubt  it  would  avoid  the  policy.  And  in 
Hartiy  v,  Buggin  (b)  Lord  Mansfield  considered  delay  as 
a  quasi  deviation,  because  it  places  the  underwriter  in  a 
different  position.  Beckwith  v.  Sidebotham  turned  only 
on  the  necessity  of  a  certain  communication,  and  does 
not  affect  the  present  question. 

Taddy.  Hartiy  v.  Buggin,  Driscol  v.  Pasmore  (c),  Smith 
V.  Surridge,  Ougier  v.  Jennings,  and  VaUance  v.  Deaoar^ 
are  cases  either  of  deviation,  or  of  alleged  delay  after 
the  commencement  of  the  risk,  and  do  not  apply  where 
the  question  is,  whether  delay  before  the  risk  attaches, 
will  avoid  the  contract.  But  in  Hull  v.  Cooper,  as  in 
Beckwith  v.  Sidebotham,  Lord  Ellenborougk  decides  that 
it  rests  with  the  insurer  to  ascertain  or  fix  when  the 
risk  shall  commence. 

The  authorities  to  shew  that  a  condition  must  be  per* 
formed  within  a  reasonable  time  are  equally  inapplicable^ 
for  the  question  here  is,  whether  the  condition  exists  in 
the  contract,  and  if  not,  whether  the  Court  can  inter- 
polate it.  Emerigon  in  discussing  the  question  of  an 
intermediate  voyage,  only  proposes  to  shew  that  the 
insurance  must  be  confined  to  the  voyage  contracted 
for :  the  period  at  which  the  risk  is  to  commence  must 
be  left  to  the  parties  contracting,  and  ought  not  to  be 
fixed  by  the  interposition  of  a  court.  Time  is  not  of 
the  essence  of  the  policy,  and  the  insurer  may  always 
protect  himself  by  enquiry  and  stipulation.  Besides, 
the  delay  here,  was  on  the  outward  voyage,  with  the 
conduct  of  which  the  underwriter  had  no  concern. 

Cur.  adv.  vult. 
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TiNDAL  C.  J.  This  was  the  case  of  an  action  brought 
upon  a  policy  made  at  London  on  the  28  th  of  February 
1824,  upon  the  ship  Aquila,  ^^  at  and  from  Sincapore 
and  Batavia^  both  or  either,  to  the  ship's  port  or  ports 
of  discbarge  in  Europe^  not  to  the  northward  of  Ham" 
burg/if  with  liberty  to  call  at  Coives  for  orders."  A 
liberty  was  also  given  in  the  policy  *^  to  sail  to,  touch 
and  stay  at  any  ports  or  places  whatsoever  and  where- 
soever, particularly  at  the  Cape  of  Good  Hope,  Si.  Helena, 
or  elsewhere,  to  load,  unload,  and  reload  goods  and 
passengers  or  otherwise,  and  for  all  or  any  other  neces- 
sary purposes  whatsoever."  The  policy  was  declared 
to  be  on  freight,  and  the  freight,  valued.  The  de- 
claration then  stated  a  total  loss  of  the  ship  while 
proceeding  on  the  voyage  from  Sincapore  to  London, 
being  the  voyage  mentioned  in  the  policy,  by  the  perils 
of  the  sea,  whereby  the  freight  became  wholly  lost  to 
the  Plaintiff. 

Upon  the  trial  of  the  cause  the  jury  found  a  special 
verdict,  of  which  the  only  facts  material  for  the  con- 
sideration of  the  question  which  has  been  argued  before 
the  Court,  are  the  following :  —  That  the  policy  was 
made  on  the  28th  of  February  1824,  at  which  time  the 
ship  was  at  HobarCs  Town,  Van  Diemen^s  Land.  That 
the  ship  sailed  from  England  in  the  beginning  of  Sep- 
tember  1823  under  a  charterparty,  by  which  the  ship, 
after  discharging  her  cargo  at  New  Holland,  was  to  pro- 
ceed to  Sincapore,  from  thence  to  Malacca  and  Penang, 
both  or  either,  or  to  Batatia  only,  to  take  on  board  a 
cargo  for  Europe.  The  special  verdict,  after  stating  the 
coarse  of  the  ship'$  voyage  from  Englatid  to  the  Cape 
cf  Good  Hope,  to  Hobarts  2'own,  to  George  Tcmi  in 
Van  DiemeiCs  Land,  and  to  Sydney  in  New  Holland, 
found  that  she  arrived  at  Sincapore  on  the  30th  of 
March  1825,  where  the  risk  intended  to  be  insured 
against  was  to  commence.     It  then  stated  the  sailing 
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on  the  voyage  homeward,  and  the  total  loss.  And  after 
setting  out  many  particular  instances  of  delay  in  the 
course  of  the  voyage  on  the  part  of  the  captain,  there  is 
an  express  finding  by  the  jury,  ^^  That  there  was  un- 
reasonable and  unjustifiable  delay  between  the  making 
of  the  said  policy  of  assurance  and  the  commencement 
of  the  risk  intended  to  be  insured  against^' 

Upon  this  special  verdict  it  has  been  argued  before 
us  on  the  part  of  Defendant,  that  the  unreasonable  and 
unjustifiable  delay  on  the  part  of  the  captain  in  com- 
pleting the  outward  voyage  on  which  he  was  then  en- 
gaged, and  commencing  the  homeward  voyage  on  which 
the  risk  was  intended  to  attach,  discharged  the  under- 
writers from  this  policy ;  and  we  are  of  opinion  that  such 
unreasonable  and  unjustifiable  delay  on  the  part  of  the 
insured,  in  commencing  the  voyage  insured  against,  is  in 
the  nature  of  a  deviation,  and  does  amount  to  such 
an  alteration  of  the  risk  insured  against,  as  to  discharge 
the  liability  of  the  underwriters  upon  tliis  policy. 

That  an  unreasonable  delay  in  commencing  the  voyage 
insured  against,  after  the  policy  has  actually  attached, 
discharges  the  underwriter  from  the  policy,  appears, 
not  only  from  the  reason  of  the  thing  itself,  but  from 
the  opinion  of  Lord  Kenyan  in  Smiih  v.  Surridge.  (a) 
In  tliat  case,  the  ship  MesoliUion  being  insured  ^^  at  and 
from  Pelem  to  Jjondon^^  it  was  proved  she  remained  a 
considerable  time  at  Pelem  to  complete  her  repairs  before 
she  commenced  her  voyage.  An  objection  was  taken, 
that  such  dday  avoided  tlie  policy ;  and  Lord  Kenyan 
said,  ^^  If  there  was  any  unreasonable  delay  on  the  part 
of  the  insured,  there  was  no  doubt  it  would  avoid  the 
policy :"  though  he  afterwards  observed,  "  the  delay  in 
that  case  was  not  a  voluntary  delay,  nor  such  as  amounted 
to  a  discharge  of  the  policy." 
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Again,  that  an  unreasonable  delay  in  performing  the 
voyage  insured  is  equivalent  to  a  deviation,  was  expressly 
ruled  in  the  case  oi  Hartley  v.  Buggin  (a\  where  a  ship, 
insured  <*  at  and  from  the  coast  of  Africa  to  the  West 
Indies^  with  liberty  to  exchange  goods  and  slaves/' 
stayed  several  montlis  beyond  the  usual  stay  of  ships  in 
that  trade.  The  Court  of  King's  Bench  decided,  this 
was  equivalent  to  a  deviation.  And  Lord  Mansfield 
said,  **  The  single  point  before  the  Court  is,  whether 
there  has  not  been  what  is  equivalent  to  a  deviation, 
whether  the  risk  has  not  been  varied,  no  matter  whether 
the  risk  has  or  has  not  been  thereby  increased." 

The  same  principle  is  admitted  in  the  cases  of  Val^ 
lance  v.  Dea)ar{Jb\  and  Oilier  v.  Jennings,  in  a  note  to 
that  case;  in  both  of  which  it  is  admitted,  that  a  delay 
in  the  commencement  of  the  risk,  by  the  interposition  of 
an  intermediate  voyage  not  communicated  to  the  under- 
writers, would  discharge  the  policy,  unless  such  inter- 
mediate voyage  was  one  which  was  made  usually  and 
according  to  the  course  of  the  trade  in  which  the  ship 
was  then  engaged,  which  would  be  equivalent  to  notice 
to  the  underwriters. 

In  the  present  case,  at  the  time  the  policy  was  effected, 
the  ship  was  then  actually  in  the  course  of  performing 
her  outward  voyage  under  her  charter,  and  the  risk 
upon  the  policy  was  not  to  commence  until  the  outward 
Yoyage  was  completed  by  the  arrival  of  the  ship  at  Sin- 
capore.  And  it  is  argued  by  the  assured,  that  although 
unjustifiable  delay  before  commencing,  or  in  performing 
the  voyage  itself  which  is  insured,  amounts  to  a  devi- 
ation, no  such  delay  in  completing  the  outward  voyage 
upon  which  the  ship  is'then  known  to  be  engaged,  will 
have  the  same  consequences,  inasmuch  as  with  that 
voyage  the  policy  in  question  has  no  concern. 


18S1. 


Mount 
Larkins. 


(a)  Mich,  11  G.  3,  Park,  $13' 


(A)   X  Camp.  305, 


But 


122 


CASES  IN  MICHAELMAS  TERM 


1831. 


But  if  the  principle  above  laid  down  be  sound,  where 
the  delay  takes  place  after  the  risk  has  actually  com- 
menced, in  reason  and  sense  it  applies  also  to  the  case 
of  the  voyage  insured,  where  the  risk  h  not  to  commence 
until  the  completion  of  the  outward  voyage. 

The  reason  upon  which  a  deviation  discharges  the 
insurer,  is  not  that  the  risk  is  thereby  increased,  but 
because  the  insured  has,  without  necessity,  substituted 
another  voyage  for  that  which  was  insured,  and  thereby 
varied  the  risk  which  the  underwriter  took  upon  himself. 
It  must  be  admitted  that,  if  the  policy  had  been  effected 
upon  this  ship  at  and  from  Sincapore^  the  ship  then 
being  at  Sincapore^  unreasonable  and  unjustifiable  delay 
at  Sincapore  would  have  avoided  the  policy.  Why, 
but  because  the  voyage,  commenced  after  an  unreason- 
able interval  of  time,  would  have  become  a  voyage  at  a 
diflferetit  period  of  the  year,  at  a  more  advanced  age  of 
the  ship,  and,  in  short,  a  different  voyage  than  if  it  had 
been  prosecuted  with  proper  and  ordinary  diligence; 
that  is,  the  risk  would  have  been  altered  from  that 
which  was  intended  by  all  parties  when  the  policy  was 
eflected. 

But  what  is  the  difference  with  respect  to  the  alter- 
ation of  the  voyage,  whether  this  unreasonable  and  un- 
justifiable delay  takes  place  in  the  course  of  the  ship's 
voyage  to  Sincapore,  or  q/ier  the  ship  is  at  Sincapore  ? 
The  underwriter  has  as  much  right  to  calculate  upon 
the  outward  voyage,  on  which  the  ship  is  then  engaged, 
being  performed  in  a  reasonable  time,  and  without 
unnecessary  delay,  in  order  that  the  risk  may  attach,  as 
he  has  that  the  voyage  insured  shall  be  commenced 
within  a  reasonable  time,  after  the  risk  has  attached. 
In  either  case  the  effect  is  the  same,  as  to  the  under- 
writer, who  has  another  risk  substituted  instead  of  that 
which  he  has  insured  against;  and  in  both  cases,  the 

alteration 
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iteration   is   occasioned   by  the  wrongful  act  of  the 
fissured  himself. 

But  the  principle  contended  for  by  the  Defendant 
seems  to  be  established  as  law  by  the  case  of  HuU  v. 
Cooper,  {a)  In  that  case,  Lord  EUenboraugh  says, 
^'  When  a  broker  proposes  a  policy  to  an  underwriter, 
on  a  ship  at  and  from  a  certain  place,  it  imports  either 
that  the  ship  is  there  at  the  time,  or  shortly  will  be 
there.''  In  that  case,  the  question  turned  upon  the 
point  of  concealment,  the  situation  and  circumstances  of 
the  ship  being  known  to  the  assured,  but  not  communi- 
cated to  the  underwriter.  In  the  present  case,  it  is  true, 
no  such  question  can  arise,  the  assured,  at  the  time  the 
policy  was  effected,  being  ignorant  of  the  precise  place 
where  the  ship  was,  and  of  the  misconduct  of  the  cap- 
tun.  But  the  principle  stated  by  Lord  EUenboronghj 
in  his  judgment  on  that  case,  namely,  that  a  delay  in  the 
arrival  of  the  vessel  at  the.  place  where  the  risk  is  to 
attach,  alters  the  risk  of  the  insurer,  applies  to  the 
present  case.  And,  as  in  the  present  case,  the  jury  have 
expressly  found  that  the  delay  before  the  ship  arrived  at 
the  port  where  the  policy  was  first  to  attach,  was  unrea- 
sonable and  unjustifiable,  we  must  intend  that  the  risk 
was  in  &ct  varied,  and,  consequently,  the  underwriter  is 
discharged  from  the  policy. 

We  therefore  give 

Judgment  for  Defendant 


1831. 


Mount 

V. 

Larkins. 
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jvbv.  %s.  Freeman  v.  Taylor. 

Plaintiff,  npHE  declaration  stated,  that  by  a  certain  charter- 

owner  and  party  of  affreightment  made  between  the  pIainU£^ 

■hh>9  agreed  by  therein  described  as  owner  of  the  ship  or  vessel  called 
charterparty  The  Edward  Lonibcy  of  the  burthen  of  347  tons*  r^is- 
A  ^^^and  ^^^  measurement,  or  thereabouts,  whereof  the  Plaintiff 
having  deli-  was  commander,  then  lying  in  the  port  of  London^  of 
vened  goods  ^^g  ^ne  part,  and  the  Defendant,  therein  described  as 
cecd  with  all  freighter  of  the  said  ship,  of  the  other  part,  it  was 
convenient  witnessed  that  the  said  owner,  for  the  consideration 
IT^  ^  th'  thereinafter  mentioned,  did  thereby  promise  and  agree 
freighter  en-  with  and  to  the  said  freighter,  his  executors,  adminis- 
gaged  to  put  trators,  and  assigns,  that  the  said  ship,  —  being  tight, 
cargo  of  cotton  Staunch,  and  strong,  and  every  way  properly  fitted,  vic- 
for  England,     mailed,  and  manned,  as  was  usual  for  vessels  in  the  mer- 

^  ^  ,"'^*       chant  service,  and  for  the  voyage  thereinafter  named,  — 
was  to  have  ^  .         . 

the  cabins  and  the  commander  of  the  said  ship,  or  some  other  proper 
between  decks  person  in  his  stead,  should  and  would  receive  and  take 

for  his  own  ,      ,  .  ,      ,  .       .         .        -,,         -r    y      -r^      1     . 

benefit.  ^^  board  the  said  ship  in  the  West  India  Dock  m  the 

Plaintiff  ar-  aforesaid  port  of  Ijmdon^  such  quantity  of  lawful  mer- 

2^^     ^  chandize  as  the  said  freighter  might  think  proper  to 

might  have  ship,  not  exceeding  what  the  said  ship  would  reasonably 

proceeded  on  g^Q^  ^j^j  carry  in  the  lower  hold,  reserving  sufficient 

two  days,  but  space  for  fifteen  chaldrons  of  coals,  which  the  owner 

he  remained  was  allowed  to  stow  therein  on  his  own  account;  the 
there  ten,  tak- 
ing in  cattle  for  the  Mauritius  on  his  own  account :  he  went  round  by  the  Mauritius 
in  his  way  to  Bombay^  and  arrived  at  the  latter  place  six  weeks  later  than  he  would 
have  done  if  he  had  proceeded  thither  direct.  Other  ships  had  arrived  in  the  mean 
time.  The  freighter  refused  to  load  ;  and  in  an  action  on  the  charterparty,  the 
jury  were  directed  to  consider  whether  the  deviation  was  such  as  to  have  deprived 
the  freighter  of  the  benefit  of  the  contract ;  and  a  verdict  being  found  for  the 
Defendant,  a  new  trial  was  refused. 

cabins 


Taylor. 
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cabins    and   between   decks  of  the  vessel   being  also        1831. 
reserved  for  the  benefit  of  the  owner  and  commander;        '   '  "^ 

J    ,        .       .  .11  Fbeeman 

and  that  having  received  the  same  on  board,  and  being  v. 

despatched  therewith  not  later  than  the  20th  day  of  May 
then  next  ensuing,  the  said  commander,  or  some  other 
proper  person  in  his  stead,  should  and  would,  wind  and 
weather  permitting,  set  sail  and  proceed  with  the  said 
vessel  to  Madeira  and  the  Cape  of  Good  Hope^  where 
having  discharged  or  disembarked  any  goods  or  pas- 
sengers destined  for  those  places,  she  should,  with  all 
convenient  speed,  proceed  to  Bombay^  and  being  arrived 
there,  or  so  near  thereto  as  the  said  ship  could  safely 
get,  and  being  ready  to  discharge  the  aforesaid  goods, 
the  said  commander,  or  some  other  proper  person  in  his 
stead,  should  and  would  give  immediate  notice  thereof 
to  the  correspondents  or  assigns  of  the  said  freighter  at 
Bombay  aforesaid,  and  should  make  a  right  and  true 
delivery  of  the  whole  of  the  said  outward  goods,  except- 
ing such  goods,  if  any,  as  should  have  been  shipped  by 
the  agents  of  the  said  freighter  at  the  Cape  of  Good 
Hope  for  Bombay  and  London^  as  thereinafler  provided 
for,  freight  free,  and  agreeably  to  bills  of  lading  which 
should  have  been  signed  for  the  same ;  and  that  having 
completed  such  delivery,  the  said  commander,  or  some 
other  proper  person  as  aforesaid,  should  and  would 
receive  and  take  on  board  the  said  ship  such  a  quantity 
of  cotton  and  other  lawfol  goods,  both  or  either,  toge- 
ther with  a  sufficient  quantity  of  goods  to  fill  up  the 
broken  stowage,  and  no  more,  as  would  not  exceed  in 
the  whole,  including  any  goods  shipped  at  the  Cape  of 
Good  Hope  for  Bombay  and  London^  if  any  should  have 
been  so  laden,  what  the  said  vessel  could  reasonably 
stow  and  carry  in  the  lower  hold,  the  space  occupied  by 
the  fifteen  chaldrons  of  coals  on  the  outward  voyage 
bebg  again  reserved  on  the  homeward  bound  voyage, 

estimating 
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1831.  estimating  the  said  space  as  equal  to  thirty-six  pipes  of 
^;;^  wine  or  eighteen  tons  of  measurement  goods,  together 
V.  .  with  the  cabins  and  between  decks,  for  the  benefit  of  the 
Tatloa.  ^jj  Q^ner .  and  that  having  received  the  said  goods  on 
board,  and  completed  thfe  loading  of  the  between  decks, 
the  said  commander,  or  some  other  proper  person  as 
aforesaid,  should  and  would,  wind  and  weather  per- 
mitting, set  sail  and  proceed  with  the  said  vessel  to  the 
Cape  qf  Qood  Hope^  and  thence  to  London^  or  direct  to 
Ijondom,  as  the  case  might  be;  and  having  arrived  at 
London^  the  said  commander,  or  some  other  proper  per- 
son as  aforesaid,  should  and  would  make  a  right  and 
true  delivery  of  the  said  homeward  cai^go  in  the  West 
India  or  London  Docks^  as  directed  by  the  said  freighter, 
agreeably  to  bills  of  lading  which  should  have  been 
signed  for  the  same,  and  there  end  the  said  intended 
voyage ;  the  acts  of  God,  the  king^s  enemies,  restraints 
of  princes  and  rulers,  fire,  and  all  and  every  other  the 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation, 
of  what  nature  and  kind  soever,  excepted :  And  the  said 
owner  did  thereby  further  agree  with  and  to  the  said 
freighter,  his  executors,  administrators,  and  assigns,  that 
the  said  ship  should  lie  in  the  port  of  London  aforesaid 
lor  receiving  the  said  outward  goods  until  the  20th  day 
of  May  then  n^t  ensuing,  if  required  by  the  said' 
freighter,  and  at  Bombay^  for  delivering  the  said  out- 
ward goods,  and  receiving  on  board  the  said  homeward 
cai^o,  and  at  the  Cape  qf  Qood  Hope^  in  case  the  said 
ship  should  call  there  on  her  homeward  voyage,  for  the 
purpose  of  the  said  freighter,  as  thereinafter  provided, 
for  the  space  of  fifty  running  days  in  the  whole,  if  not 
sooner  despatched,  such  lay  days  to  commence  and  be 
accounted  from  the  days  on  which  the  said  ship  should 
respectively  be  ready  to  discharge  the  said  goods  at 
Bombay  and  the  Cape  of  Good  Hope  aforesaid,  and 

notice 
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notice  thereof  should  be  given  as  aforesaid ;  and  the  said        183]. 
owner  also  agreed  to  provide  suflBcient  ballast  for  the     *_~'      ' 
said  vessel  at  Bombay^  in  case  the  correspondents  of  the  o. 

said  freighter  should  not  provide  any  or  sufficient  heavy 
or  dead  weight  goods  for  that  purpose ;  and  also  that  the 
said  ship  should  be  addressed  to  the  correspondents  of 
the  said  freighter  at  Bombay  aforesaid,  who  were  to  be 
allowed  the  usual  commission  upon  all  freight  or  pas- 
sengers procured  by  them  for  the  benefit  of  the  said 
owner  in  the  between  decks  and  cabins :  in  consideration 
whereof  and  of  every  thing  thereinbefore  mentioned, 
the  said  freighter  did  therefore  for  himself,  his  exe- 
cutors, administrators,  and  assigns,  promise  and  agree 
with  and  to  the  said  owner,  his  executors,  adminis- 
trators, and  assigns,  that  he  the  said  freighter,  hb  exe- 
cutors, administrators,  correspondents,  or  assigns,  some 
or  one  of  them,  should  and  would,  at  his  and  their  own 
costs,  expense,  and  risk,  send  alongside  the  said  ship 
in  the  aforesiud  port  of  London  such  quantity  of  lawful 
goods  as  he  m^ht  think  fit  to  load,  not  exceeduig  as 
aforesaid,  in  sufficient  time  to  enable  the  said  ship  to 
clear  outwards  at  that  port  on  or  before  the  20th  day  of 
May  then  next  ensuing,  and  receive  the  same  from 
alongside  the  said  ship  at  Bombay  as  aforesaid,  and  at 
their  or  his  like  costs,  expenses,  and  risks,  send  along- 
side the  said  ship  at  Bombay  as  aforesaid  such  quantity 
of  cotton  and  other  lawful  goods,  both  or  either,  as 
should  be  sufficient  to  load  the  lower  hold  of  the  said 
vessel,  together  with  a  sufficient  quantity  of  goods  to  fill 
up  the  broken  stowage,  and  no  more,  —  the  space  occu« 
pied  therein  by  the  fifteen  chaldrons  of  coals  on  the  out- 
ward voyage,  estimating  the  said  space  as  equal  to 
thirty-six  pipes  of  wine,  or  eighteen  tons  of  measurement 
goods,  being  again  reserved  on  the  homeward  voyage 
for  the  benefit  of  the  said  owner  as  aforesaid,  —  and  de- 
spatch 
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1831.        spatch  her  therewith  to  London^  or  to  the  Cape  of  Good 
'      '  '         Hope  and  Lotidon^  within  the  days  thereinbefore  limited 

Freeman  j.  ^  j 

V.  for  those  purposes,  or  days  of  demurrage  thereinafter 

Taylor,  granted ;  and  in  like  manner  receive  the  said  homeward 
cargo  In  thie  pi>rt  of  London  with  all  possible  despatch ; 
and  should  atid  "Would  well  and  truly  pay  or  cause  to  be 
paid  imto  the  ssid  owner,  his  executors,  administrators, 
and  aligns,  in  full  for  the  freight  of  the  lower  hold  of 
the  said  ship  for  the  said  voyage  out  and  home,  and 
including  the  freight  of  all  goods  discharged  and  re- . 
laden  at  the  Cape  qf  Good  Hope  as  therein  stipulated^ 
at  atid  after  the  rate  of  7/.  sterling  money  of  Great 
Britain  per  ton  for  each  and  every  ton  stowed  in  the 
lower  h<M  when  the  ship  was  despatched  from  Bombmf^ 
or  by  the  said  charterparty  engi^ed  to  be  provided  for 
stowing  therdn,  —  always  excepting  the  freight  of  the 
space  reserved  for  stowage  of  thirty-six  pipes  of  wine  or 
eighteen  tons  of  measurement  goods  for  owner^s  account, 
--^  stch  freight  to  be  paid  as  follows :  SOOh  part  thereof^ 
deducting  two  months'  interest  at  the  rate  of  5U  per  cent, 
per  annum  in  cash  in  London^  to  be  paid  on  the  day  on 
which  tiie  said  vessel  should  clear  outwards  at  the  afore- 
said port  of  London ;  S50L  forther  part  thereof  by  the 
acceptance  of  the  said  freighter  at  two  months'  date  from 
the  same  day ;  and  the  remainder  oh  a  right  and  true 
discharge  of  the  said  goods,  by  a  good  and  approved  bill 
payable  in  London  at  two  months'  date  from  the  day  on 
which  the  said  ship  should  report  inwards  at  the  custom- 
house,  London^  after  deducting  such  monies  as  might 
have  been  advanced  to  the  commander  of  the  said  vessel 
by  the  correspondents  of  the  said  freighter  at  Bombay 
aforesaid,  together  with  the  premium  of  insurance  to  be 
effected  by  the  said  freighter  on  freight  to  the  amount 
of  such  last-mentioned  advance : 

And  the  Plaintiff,  in  fact,  said,  that  the  said  ship 

being 
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tieiiig  tight,  staunch,  and  strong,  and  every  way  pro-  1831. 
perly  victnalled  and  manned,  as  was  usual  for  vessels  in 
the  merchants'  service,  and  for  the  voyage  in  the  said 
charterparty  named,  the  Plaintiff,  as  commander  of  the 
said  ship,  did  afterwards,  to  wit,  on,  &c.  at,  &c.  take  on 
board  the  said  ship  in  the  West  India  Docks,  in  the  said 
port  of  London^  such  quantity  of  lawful  merchandize  as 
die  Defendant  thought  proper  to  ship  in  the  lower 
hold ;  and  having  received  the  same  on  board,  the  said 
ship  was  afterwards,  to  wit,  &c.  at,  &c.  despatched 
diorewithf  and  the  said  Plaintiff  then  and  there  set  sail 
and  pioceeded  with  the  said  vessel,  with  the  said  goods 
so  oo  board  thereof  as  aforesaid,  to  Madeira  and  the  Qg^ 
ofGoadHope^  &c.,  and  afterwards,  to  wit,  on,  &c,  at,  &a 
arrived  Bl3£adeira  and  the  Cape  of  Good  Hope^  and  tiiken 
and  there  dischaiged  and  disembarked  all  the  goods  and 
passengeiv  destined^for  those  ports,  to  wit,  at,  &c. ;  and 
did  afterwards,  to  wit,  on,  &c.  at,  &c.  proceed  with  all 
convenient  qpeed  to  Bombm^  /  and  did  afterwards,  to  wit, 
ODy  &C.  at,  &c.  arrive  at  Bombay  aforesaid;  and  the  said 
diip  was  then  and  there  addressed  to  the  correspondents 
of  the  said  freighter  at  Bombmf  aforesaid,  and  the  said 
PUuntiff  was  then  and  there  ready  to  discharge  the  said 
goods  from  the  said  ship,  and  did  then  and  there  give  im- 
mediate notice  thereof  to  the  correspondents  and  assigns 
of  the  said  Defendant  at  J3dm&zy  aforesaid,  to  wit,  at,  &c., 
and  did  then  and  there  make  a  right  and  true  delivery 
of  the  whole  of  the  said  outward  bound  goods,  except 
such  goods  as  were  shipped  by  the  agents  of  the  said 
Defendant  at  the  Cape  qf  Good  Hope  for  Bombay  and 
London^  freight  free,  and  agreeably  to  bills  of  lading 
which  had  been  signed  for  the  same,  according  to  the 
terms  of  the  said  charterparty,  to  wit,  at,  &c. ;  and 
having  completed  such  delivery,  the  said  Plaintiff  was 
then  and  there  ready  to  receive  and  take  on  board 
Vol.  VIII.  K  in 


t»' 


ol 
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18S1.       in  the  lower  hold  of  the  said  ship  ilt  B&fnb^  i£oi/^MA 

from  the  said  freighter^  his  correspotidMb  et  §si6gfiilf 

al)  8B<^  ^qiUiiftiQr  of  cotton  at  other  lawful  gtk)ds^  b0ft 

or  eitt^^rj  |pg^ftb<eit  with  a  solbcient  quantity  of  gOddi  16 

;)S^;Bp,^,bf(dEefo  stowage  as  the  said  freighter^  his  Mt^ 

jl^fipqn^^tai  or  a^signsy  lit  Bombay  arforesttld^  rficMM 

,t)ij^;%to  ship  and  load  on  bosltd  df  the  And  sbipj  of 

j^l  irtiidirsmd  seyeral  premises  the  said  Defendant  nftal^ 

.jVfW^Sy  to  iwiti  on,  &c.  at,  &c.  had  ndtice;  y^  the  said  0e^ 

fm^^  not  rcgardbg  his  said  promise  wd  rnidertakUlg^ 

;^t  iponjt^iTing  and  frauddlently  intending  to  deeeiM  ^dtA 

^efhm^  the  said  Plaintiff  in  that  hebkV^  did  not,  Mt 

>^9fpld  Wi4iin  the  said  lay  days  or  days  of  denilimige  iti 

tlte.iiaidxiharterparty  mentionied^  or  either  of  thett^  hd^ 

.^jofe^riWodd  aiiy  other  person  ol*  persons  ii»  his  behalf, 

at  his  or  their  costs,  expense,  and  risk,  aflHd  atodgride 

the  said  ship  at  Som&fy  '^resaid^sf]ebtrit:tquilallty  of 

TQSIitcm,  or  other  lawfnl  goods,  tc^ethii^r .  Wilh  a  ittfficietat 

.quintity  .of  goods  to  fill  up  the  broken  stowa^^  ns  wtitfld 

iba?e  been  sufficient  to  have  loaded  the  lower  hold  of 

the>S8id  ship,  excepting  the  space  so  t^esertned  for  the 

benefit  of  the  owner  and  cotnmander  as  aforesaid,  ot 

any  qsantity  of  cotton  or  other  goods,  or  any  goods  for 

broken  j&towage  whatsoever,  but  wholly  ne^kcted  lUid 

refosed  so  to  do,  add  otherwise  wholly  &iled  ind  made 

defaoh,  to  wit,  at,  && ;  by  means  of  which  silid  setttfnd 

premises,  the  Plaintiff  not  only  lost  and  was  deprived  of 

all  the  profit  and  advantage  which  he  might  and  <>the^> 

wise^  would  have  made  by  the  fre^ht  and  priini^  of  the 

s^d  homeward  bound  cargo,  amounting  to  a  litrge  stun 

of  money,  to  wit,  the  sum  of  SOOO/.,  but  was  also  put  to 

great  charges  and  expenses  in  and  about  endeavouring 

to  procure  and  procuring  another  frdght  for  his  said 

ship  for  her  homeward  voyage,  amounting  to  a  fiirdier 

large  sum  of  money,  to  wit,  the  sum  of  500/. ,-  and  also, 

by 
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bj  reason  of  the  premises,  the  said  ship  or  vessel  of  the  liSSL 
Plaintiff  was  kept  and  detained  tA  Bombay  aforesaid 
£yers,  to  wit,  fifty  days  long^  !than  ^h^  otfiterwise  Would 
bare  been  detained  at  Bombmf  stibresaidf^^trbereby  the 
Plaintiff  was  not  only  hiiideiM  and  pti^edi^d  fVoUrt 
taking  drren,  to  wit,  ilfty  ptssen^'  in'the'ls^id^dsM^ 
and  between  decks  in  the  said  honieWibrdSi^^age,  WbWbe 
migfat  and  otli^ise  would  have  takeill,  and  th^tebjr  Idst 
and  was' deprived  of  divers  great  gabs  and  profits,' iA4ii6h 
he  tnightf  and'  odiei*wise  would  have  made  -thdrWy, 
intiolriftiD^  %b  a  fttrtber  lar^ge  sum  of  mon^,  M*'w?t^''l^e 
ibrtba^  MH  of  10002.,  but  was  also  forced  ^dbbllgM 
to pAjI'Iilj^'Out^  atd  expend  a  large  smi' iitmddl^^io 
vrity^die^stAb  ^  9eofi,  In  and  about  nmlnubrfln^^ 'fii^- 
sioMngr^'kaid^pttyingf  the  trew  ofthe  said  sMp  •duritfj^Hfee 
8aid-(MryIdi9«,ciiii  w}t^>at,&c.  ''•'•-  ^^'^ 

Hke'Elefdtidiint  pleaded  the  general  issiiev'  '^  "^> 
At  \h^  tAAAjoh^ y^inM  CL  J.,  L&ndm  siifStti^iSter 
Trimiy  wm^SB^  it  appeared  dvat  tfa^  sbip^it^ifirbm 
aiwilir»«vtfa#<Dth^bg  Mag  ^IBMy  ^i^iitatgo  dhipfl^ 
bf  Ae^BlslbflNhuif  for  AdjuM^  atfd  arrived '«t  theC^ 
^  OadMi  Hope  oniht  29thbPSepemb^  following.  She 
mighrt  baftj' proceeded  dn  her  voyage  on  the  SOth,  b(tt 
die  captdo'  detained  b^  till  the  8th  of  Ocioberj  being 
cttnpM  in  >s^ing  tbe  between  'decks,  on  his  own  Wo- 
eoDOl,  with  a  cargo  of  innles and  catdelbr  the  Mauri- 
thA  On  tte'4th  of  Ob/ofer,  the  Defendant's  ag^ts  tft 
the  O^  pnolestcjd  against  the  delay,  and  against  the 
riiip^  goixig  to  the  Mauntha^  on  the  ground  that  it  Was 
oat  of  her  course.  The  captain,  however,  insistckl 'tllat 
it  was  not  out  of  the  course,  nor  anyvicriation  of  the 
terms  of  the  charterparty.  He  proceeded  accordingly ; 
arrived  at  the  Mauritius  on  the  lOtb  of  iVov^m^rr/aiKl 
remained  tlieretiU  the  19th,  discharging  his  mules  and 
cattle.     On  the  19th  he  sailed  for  Bondnxy^  where  he 

K  2  arrived 
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1831*  arrived  on  the  9th  oS  January  1829;  six  or  seven  weeks 
later  than  he  would  have  arrived,  if,  on  the  28th  of 
September^  he  had  sailed  direct  from  the  Cape  of  Good ^ 
Hope  to  Bombagf.  In  the  mean  time  several  sliips  had 
arrived  At  Bombay/  which  left  England  subsequently  to 
TAe  Edward  I/nnbe  i  and  the  Defendant's  agents  refused 
to  pixxmre  a  cargo  of  cotton  to  freight  that  ship  back. 
The  captain  remained  at  JBom&^till  the  17th  of  Marckf 
during  which  Uroe  he  took  on  boards  on  his  own  ao* 
count)  whatever  goods  he  could  procure,  and  then  pro- 
ceeded to  Ceylon  for  further  cargo^  with,  which  he 
returned  lo  London^ 

>  The  Plaintiff  by  this  aclion  sought  to  recover  the  dif- 
fiareooe  in  value  between  the  freight  so  earned  and  that 
which  would  have  accrued  from  the  Defendant's  cargo 
of  cotton*  The  freight  for  the  voyage  out  had  been 
paid,  partly  in  advance*. 

^  TJbe  Chief  Justice  told  the  jury,  that  inasmuch  as  the 
fineighletf  might  bring  his  action  against  the  owner,,  and 
reoover  dajnages  for  any  ordinary  deviation,  he  opuld 
not^  ibr  such  a  deviation,,  put  an  end  to  the  contract: 
but  if  the  deviation  was  $o  long  and  unreasonable  that, 
in  the  ordinary  course  of  mercantile  concerns,  it  might 
be  said  to  have  put  an  end  to  the  whole  object  the 
freighter  had  in  view  in  chartering  the  ship,  in  that  case 
the  contract  might  be  considered  at  an  end ;  and  he 
left  it  to  the  jury  to  decide,  whether  the  delay  l^ere  was 
of  such  a  nature  as  to  have  put  an  end  to  the  ordinary 
objects  the  freighter  might  have  had  in  view  when  he 
entered  into  the  contract. 

'The  jury  found  for  the  Defendant. 

Taddy  SerjU  obtained  a  rule  nisi  to  set  aside  the 
verdict,  on  the  ground  that  the  Defendant's  remedy  for 
the  alleged  deviation,  if  be  had  been  injured  by  it,  was 

by 
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by  cross  action;  and  that  he  was  not  at  liberty,  in  the  1831. 
exercise  of  his  own  discretion,  to  put  an  end  to  the 
eontract  between  him  and  the  Plaintiff.  ^  The  engage- 
ment to  sail  from  the  Cape  with  all  reesootible  speed 
was  not  a  condition  precedent^  but  an  indepetidtot  cove- 
nant, for  the  breach  of  whidi  the  Defendant  might  ba 
entitled  to  sue;  it  did  not  go  to  the  whole  of  the  oon- 
»demtion  kfc  the  Defendant's  contract,  as  was  mani* 
ffiflt  from  the  circumstance  diat  the  Defendant  had  not 
shewn  that  his  object  in  hiring  the  shi[^,had  been^de- 
feated  by  the  Plaintiff's  delay.  Unless  |t  went  to  the 
whole  consideration,  it  was  not  a  condition  precedent^ 
the  neglect  of  which  would  entitle  the  Defendaiit  to 
determine  the  contract.  In  Bommatm  hr.-  Tooke  (a),  by 
a  charterparty'  l)etween  the  plaintiff,  tiie  captain  •  oft  a 
ship,  and  the  defendant's  agent  abroall,  fer  the  carriage 
of  timber  from  Biga  to  Portsmouth^  at  a  stipulated  rate 
.  per  load^  the  fenner  bound  himself, 'after  reoeitii^^his 
cai^  onr  boards  to  sail  with  the  first  favourable Avind 
direct  to  the  port  of  PortsmoiM.  The  aliip,  howercr^ 
unnecessarily  entered  the  harbour  of  Ccpenhagen^  where 
she  was  detained  several  we^s,  by  means  whereof  the 
defendant  was  put  to  considerable  expense  in  having 
iiresh  insurances  done  upon  her  cargo.  In  an  action  of 
mdebkaius  assumpsit  for  the  freight,  it  was  held  that  the 
plaintiff's  covenant  to  sail  direct  to  Portsnumth  was  not 
a  condition  precedent ;  and  that  the  deviation  could  not 
be  given  in  evidence,  either  as  a  bar  to  the  action  or  to 
diminish  the  damages.  So,  in  Havdockeyr.  Oeddes{b)f 
it  was  held  that  a  covenant  in  a  charterparty  of 
aSreigfatment  that  the  owner  should  at  his  expense 
forthwith  make  the  ship  tight  and  strong,  &c  for  a 
voyage  for  twelve  months,  &c.,  and  keep  her  so,  was 

(a)  iCamp&.sjS.  (h)  lo  East, ss 5* 

K  3  not 
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1861 4  not  a  condition  preoedent  to  the  recovery  of  the  firdght* 
9&ev  the  freighter  had  taken  the  ship  into  hb  service 
and  uaed  her  fin*  a  certain  period:  but  if  the  ireigfater 
should  be  a&orwiards  delajred  or  injured  by  the  necessity 
of  repairing' ber^:  he  would  have  his  nemedy  in  damages. 
Atid  uiDavidumvk  Gfu^^witf  (a),  nvhere  the  master  of  a 
vesael  covenanted  with  the  fireighter  {inier  alia)  that 
the  veuel  sfaookl  proceed  with  ihhjlrst  convoy  firoin 
England  Ibr  S^n  and  Portttgal,  or  either,  as  he  should 
be  diredted  by  the  firei^ter  or  his  agents,  and  th^re 
iuke  a  right  and  true  delivery  of  the  €argo»  agroifiablj 
to  the  bills'  of  lading  signed  for  the  sam^  and.  then 
take  in  a  home  cargo^  and  nstnm  and  melk»  a  righ/(  and 
tirue;deKvei7  thereof  at  Loitdon^  &c.|  in  oonsideipal^ 
whereof,  and  of  every  diing  abovie  mentioMC^  the 
freightar  covenanted  {inter  alia)  to  load  the  ves9et  out 
andhorae,  and  payjcertaia  freight  per  ton  p^  moBlh% 
part  beibte^  and  the  eonainder  on  the-  right  and  tme 
ddivery  of  the  bcmeward  caigo  at  Landim^  it  was  bcM» 
that  the  master  having  pvoeeeded  with  the  outward  eaigp 
toXiiskm,:-  and  bfought  home  a  Tetnra  cargo,  and  df^ 
liverad  the  some  to  the  freighter  at  Zondon,  was  entitled 
to  biafreiigbtfor  the  wiyage,  thongh  he  bad  not  sailed 
with  the  jbrst  xoavoj;  the  sailing  with  the  first  convojr 
not  being  a  condition  precedent  to  his  recovering 
freight  for  the  voyage  actuaily  perfomied,  but  a  dis- 
tinct covenant ibr  thebreach  of  which  he  was  UaUe  in 
damages. 

WUde  wad  Bompas  Seijts.  shewed  cause.  The  vesdict 
of  the  jury,  coupled  with  the  previous  directioo,  amoiHils 
to  a  finding  that  the  object  of  the  charterer's  oontrsot  waa 
entirely  defeated  by  the  unjustifiabledelay  of  the  Plaieitiff ; 

(a)  izEajtfSZt, 

it 
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itlbUows,  therefore,  tbftt  the  eogagement  to  proceed  from  1 851. 
the  Cig)e  with  all  reasonable  speed  waa  a  condition  pre** 
cedent^  going  to  the  entire  consideration  for  the  contract; 
and  as  such,  while  the  contract  remained  executory,  the 
breach  <^  it  was  an  answer  to  the  Plaintiff's  d«»and> 
Boone  v.  Ej/re  (a\  Duke  qfSL  Mbaa's  v.  Shore,  (b)  The 
FUuntiff  having  by  his  wilful  act  defeated  ifae  otigeel  of 
the  Defendant)  has  no  longer  any  daiia  agwist  hioL 
Thosy  in  Socmdir  ▼•  Lonergan  (r),  where  the  charterers  of 
a  ah^  for  a  voyage  from  Gsdnr  to  Si.  BkUf  sad  theaoa 
to  OmgfBqmlf  to  take  ii^  a  homeward  caargo^  cuisail 
anotfier  sh^  to  be  chartered  on  thttr  account  la^  g» 
oat  IB  ballast  and  bring  home  a  cargo  firon  Gtum^mpil, 
widi  a  promo  that  b  the  event  of  the  noxh«rtisiat>of 
the  fiMNMOCkmod  ship  al  CmifafuH^  then  ^be 
charter  shoidd  be  void  r  k  was  hdd»  ihaD  ^ 
msX*'  msMft  nonsunriival  withm  muh  time  aa  aught 
asmreT'  iha  )^«rposea  of  the  chatter  oi  the  aecaiid 
shi^;  a«d  tha^^fia8tsUpju>tharaig«fiVBd  i|rsthM> 
to  anaiaer'  those  ptnposei^  and  tha  delay  not  hiBfiflff 
bean  attributable  to  the  dnvtew^  the  ohanar  of  the 
saeooil  ahipiiwaT0id»  and  she  ehamarea  were  not  bonnd 
le  peoride  e  homewsiid  oaigo  fer  her.  In  ypouteng  v» 
f3kibiMrd{i^  wheie  a^  Bri^i$k  PwrhanT  dbaiteaied  e 
Smedui  ship  lon  a  voyi^  to  Sii  l&ghaepa  for  et  .earge 
af  firob^  4Sid  the  cherterpar^  coBtaieed  ihe  osudl  enr 
sqplkii  agmstljbe  restraint  of  poUiceS)  the  ahip  haring 
been  preTonted  from  reachhig  ^Si.  MidaeFB  within  she 
ftoit  aeaaon  by  an  embargo  laid  om  SmeUsh  vessels  by 
the  BntiA  govemmenty  it  was  held  the  Stpedish  owner 
conld  not,  fay  proceeding  on  the  voyage  after  the  em* 
bergo  was  taken  ofl^  entitle  himself  to  recover  the  freight 
against  the  BritiA  merchant 

{a)  %Hr.Blaekj.iz\%.  (c)  %B.^C.s^A^ 

\b)  I  H.  Blacks.  270.  (d)  zB.^ffP.  991. 

So 
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1881.  So  in  Shadjbrth  v.  Higgin{a%   where  a  ship  was 

freighted  to  go  in  baHast  to  Jamaica^  and  bring  home  a 
cargo  from  thence,  and  the  freighter  undertook  to  pro- 
vide a  full  cargo  for  lier  in  tifne  for  the  July  convoy» 
provided  she  arrived  outafid  was  ready  by  the  25th  of 
JuMi  it  was  held;  ^t  as  she  did  not  arrive  out  till 
after  the  25tk  of  Jfine,  the  freighter  was  entirdy  dis- 
charged  from  his  contract  to  fiimish  a  cargo. 

\  In  the  cases  relied  on  for  the  Pbuntiff,  either  the 
stitulation  was  no  condition  precedait^  or  it  dM  not 
api^sar^  as  in  the  present^case,  tiiat  the  party  had  been 
deprived  of  the  benefit  of  the  contract.  Tbusi  in  jBtsrw- 
nuumy.  Zbofa^  there  was  no  finding  that  the  obfeei  >bf 
&e  defendant  had  been  defeated.  In  HavHockt.  Geddti 
tha4efiendaBt  made  use  of  die^  ship,  and  thereby  wvivtM 
tbttA^ghc  of  iHsislbig  od' seaworthiness  as  a  OGWKttlion 
predfdcnt  ^  In  AiwfANi  v^  Gvynni^'iiie  be^fit  of  the 
voyf^^yaaobtained  althdu^  the  sh^'did  Mt  stMi  ao^ 
QQjvdBH^/to  agraenei^^  dM" first coaltoy.'  Whether 
ofTYjiiotf  astipidfltidn  shall  operate  as  a  condition  pre- 
cedtnt^  and  goes  to  the  totife  consideMion,  depends, 
saya  Loid  Blkniorougk^  noton  any  formal  arrangetnent 
of  the  word%  but  on  the  sense  and  reason  of  the  thin^ 
ttit  is  tobttooUected'ftom  thewhole  contra^;  BitMe 
V.  Aikmaan  (&) ;  and  on -that  principle  all  the  cased^  may 
be  raoonoiied';  ^^Huma$  v.  Cadmattader  (d),  Goodissm  v. 
Ntmn{d\  Porter  v.  Shepherd{e\  CampbM  v.J(mes^% 
Cook  V.  Jennings  (h)9  Glaxebroobe  v.  tVbodram  (t), '  SmHk 
V.  WUson{k)fSioi^yi. Gordon  (/),  FoihergiUr.  WaUon:.  (m) 

* 

(fl)  sCampi.sS3.  (A)  7  T.  R.  381. 

(i)  10  Eiut,  306.  (i)  8  T.  IL  366. 

(r)  IFi//?/9  496.  (i)  8jB^/»437- 

{d)  4  T.  R,  761.  (0  3  M.  W  S.  308. 


(e)  6T.R.  66s.  («)  8  Tatmt.  576. 

(^)  6T.R.  570. 


Cbfli* 
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Com.D^.  Condition  Precedent^  {G  B.)  is  express  that       1881. 
it  ottflht  to  be  performed  within  a  reasonable  time.  ~   "  ' 

TadAf.    The  DefendaQt  having  bad  the  benefit  of      '^^'^^ 
the  ootward  voyage,  and  h&viog  adduced  no  proof  of 
lost  oocasioDed  by  the  late  arrival  of  the  ship  at  Bombcy^ 
it  was  not  compet^t  to  the  jury  to  find  that  the  whole 
olgect  of  the  contract  was  defeated.     In    TouUng  ▼• 
SbMardf  Soames  v.  Lonergan^  and  Sha^/brth  v.  Hi^nj 
nothing  was  done  for  the  benefit  of  the  charterer  on  tba 
outward  voyage ;  the  ships  went  oat  in  ballast  <  And  ip 
HaoHoek  y.  Oeddes  Lord  EUenborm^h  said,  ^  Had  the 
Plaintiff's  n^lect  precluded  the  Defendants  from  mak^ 
ingx.a»y.ii80  of  the  vessdf  it  would  have  gone  tPth^^ 
whole  ooofideraitioii,  ^d  might  have  been  insialed  «pMi 
as  aa  ^ptire  bar  ^  but  as  the  Defendants  have  had  son^ 
nsQof  the  vef«e]»  .notwithstanding  the  Plaintiff 'j  n#glect»; 
the  ]piaintiff'9.itov|enant  is  to  be  d>n8idered  aa  goiiig!ta 
a  part  otdyi,  the  consideiSatiaD  has  not  whoUy^CAsd^^ 
and  the  covenant  cannot  be  looked  mpmJL  aa  barings 
raifed  A  con4i^k>n  precedent,  but  merely  givte  th^  De^ 
fendants  a  r%h(.iinder  aoounter-jaction  to  such  daiiagaa 
as  they  can  pi!pve  they  have  sustained  from  such  neg* 
led."    ITindalCi.  The  Phuntiff  here  has  been  pakl 
fer  the  outward  voyage.]    Still  Bonlmanny^  Tooke  and 
QmUable  v.  Cloberie  (a)  are  express  authortties  to  ahew 
that  the  stipulation  here  as  to  proceeding  iktt^XQjSfmbtnf 
waa  not  a  condition  precedent*  Goodiisonw»NuilnjGlau^' 
hmoky*  WoodroWf  and  Kingston  v.  Preston  (6),  there  died, 
were  all  cases  of  sale  and  purchase,  involving  concurrent 
conditions,  which  could  not  be  pleaded  one  against  the 
other,  and  inapplicable  to  the  present  case ;  but  Cantpbell 
V.  Jones  (c)  is  in  point  for  the  Plaintiff.    There  A^  in 

(a)  Paim.  397.  (tf)  6  T.  IL  570, 

(b)  Cited  at  lai^  in  Jones  v. 
Barkk^t  Dough  689. 
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185L  coDsiderfttion  of  ^SOL  paid  by  B.j  and  of  the  fuitbar  nam 
of  250b  to  b«  paid,  Scc.,  ooTenanted  that  he  would^  witb 
all  possible  expedition,  iostroct  B.  in  a  certain  mode  of 
bkaebing  foien  (ibr  wUch  he  fcad  obtaitied  a  patent) ;  and 
JBL  oof^amed  durt  he  would,  en  or  before  the  25th  of 
jMrtuvy  '1^794,  or  sootier,  if  A.  should  before  that  tiifie 
hare  instructed  him,  &c.  pay  the  further  sumof  25(ML^  it 
i«M  Md)  that  the  covenants  of  A.  and  B.  were  inde* 
pendent  covenants ;  and  that  A.  might  sue  B.  for  the 
260Lj  without  averring  that  he  had  taught  B.  the  mode 
of  bleaching  linen,  8cc« 

Cur.  ada.  vnii. 


TiVDAL  C.  J.  This  was  an  action  of  msumpdt^  upon 
a  charter  by  the  I'laintiff  to  the  Defendant  of  the  ship 
Edmard  Lombe,  from  J^jondon  io  Madeira  and  llie  Cape 
qf  Good  l^opej  and  thence  to  Bombay  aiid  bttdc ;  the 
Plaintiff  claiming  a  compensation  Iti  damiigesi^^dnst  the 
Defendant  for  not  loading  the  ship  wi^  h  taxg»  if 
cotioti  at  Bambmf. 

ki  ^tjfiti  i  appeared  in  evidence,  that,  instead  of 
ptifeteAitig  hj  the  direa  and  usual  course  from  the  Cape 
of  Good  Hope  to  Bombay^  the  captain  nmde  a  deviation 
to  tihe  isfand  of  Mauritius  ^  and  that  the  Defendants 
1^1  ts  at  Bombay  J  \n  consequence  of  such  deviation,  fe^ 
fused  to  find  a  cargo. 

The  point  left  to  the  juty  at  the  trial  was,  whether  the 
deviation  was  of  such  a  nature  aod  description  as  to 
deprive  the  freighter  of  the  benefit  of  the  contract  into 
which  he  had  entered ;  the  jury  being  told  that  if  such 
was  their  opinion,  the  Defendant  was  excused,  by  the 
act  of  the  Plaintiff's  captain,  from  furnishing  a  cargo. 

The  jury  having  determined  that  question  in  the 
affirmative,  and  having  found  a  verdict  for  the  Defend- 
ant, a  motion  was  made  to  set  the  verdict  aside^  and  for 
a  new  trial,  on  the  ground  of  misdirection. 

But, 
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Bot,  after  hearing  the  arguments  agatiist.and  in  sup-  18S1. 
port  of  the  nile^  we  are  of  opinion,  upon  the  same  prin- 
ciple as  that  which  was  laid  down  in  the  case  of  Mount 
T.  Larkins  {a\  and  which  we  therefore  think  it  is  un- 
necessary to  repeat,  that  the  direction  was  right;  and 
we  therefore  think  the  rule  for  a  new  trial  must  be  dis- 
chaiged* 

Rule  dischacged. 


MEMORANDUM. 

Pursuant  to  a  statute  passed  in  the  last  session  of 
Parliament, 'l9is  Majesty  issued  his  letters  patent,  dated 
the  5th  December^  1831,  constituting  a  Court,  to  be 
called  '^  A  Court  of  Bankruptcy;"  and  appointed 
The  Honorable  Thomas  Erskine  to  be  Chief  Justice; 
Albert  Pellj  John  Cross,  and  George  Eose,  Esquires,  to 
be  Puisne  Judges.  The  Chief  Justice  to  take  prece- 
dence in  rank  next  to  the  Puisne  Judges  of  the  other 
Courts,  and  after  him  the  other  Judges. 

Six  Commissioners  were  also  appointed;  viz.  C  P. 
WUUams,  J.  B.  Merivale,  J.  Evans,  R.  G.  C.  Fane, 
E.  Holrqjfd,  and  J.  S.  M.  FontUanque,  Esquires. 

Mr,  Seijt.  Ed.  Lawes  was  appointed  Chief  Registrar. 
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Meredith  v.  Drew.  Jan.  13. 

n^HE  Plaintiff  had  declared  in  debt  for  11.  By  the  Bath 

•*-  court  of  re- 

quests acty  a 
Merewether  Serjt.  moved  to  stay  proceedings  upon  puintiffwho 

payment  of  the  debt  without  costs,  the  Defendant  carry-  »""  in 

ing  on  his  business  in  the  city  of  Bath,  and  claiming  to  £^  ^  ^^y^^  j^^ 

be  within  the  jurisdiction  of  the  Bath  court  of  requests  might  have 

act,  45  G.  S.  C.67.,  by  which  commissioners  are  autho-  ^^^J^^^^  "* 

1   !.«»  1  the  Btf/i&  court, 

rized  to  decide  all  disputes  and  differences  between  party  shall  not,  by 

and  party,  for  any  sum  not  exceeding  10/.  in  all  actions  rca'on  of  a 

'verdict  for 
him>  be  entitled  to  costs. 
This  Court  refused  to  stay  proceedings  before  verdict,  upon  payment  of  debt  with- 
out costs,  upon  the  ground  that  the  action  ought  to  have  been  brought  in  the  Batb 
court. 

Vol.  VIII.  L  or 
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1832. 


Meredith 
Drew. 


or  causes  of  debt;  and  it  is  made  lawful  for  any  persons, 
whether  they  reside  within  the  jurisdiction  of  the  said 
Court  or  not,  having  any  debts  not  exceeding  the  value 
of  10/.,  due  by  or  from  any  persons  whatever,  inhabiU 
ingi  residing^  or  being  within  ike  said  city^  or  the  liberty 
and  precincts  thereof,  to  proceed  by  summons  in  the 
said  court;  and  if  any  action  for  any  debt  recoverable 
in  the  said  court  shall  be  commenced  in  any  other  court, 
the  Plaintiff  shall  not,  by  reason  of  a  verdict  for  him,  or 
otherwise,  be  entitled  to  any  costs. 

Although  the  case  had  not  proceeded  to  verdict,  this 
Court,  he  contended,  would  interfere  at  once  to  prevent 
unnecessary  expense.  In  Dunster  v.  Day  (a)  it  was  held, 
that  after  judgment  by  default,  and  the  damages  assessed 
upon  a  writ  of  enquiry,  the  Defendant  might  come  into 
court  and  move  to  stay  proceedings  on  payment  of  the 
damages  assessed,  without  costs.  That  case  was  under 
the  London  court  of  requests  act,  but  the  language  in 
both  acts  is  the  same,  and  an  application  before  verdict, 
comes  as  much  within  the  reason  of  the  act  as  an  appli- 
cation after. 


Park  J.  I  think  not :  the  party  is  not  in  the  stage 
of  proceeding  contemplated  by  the  act,  and  that  is  a 
sufficient  reason  for  us  not  to  interfere ;  besides,  he  who 
asks  for  justice  should  do  justice. 


Alderson  3,{b)  The  Defendant  might  be  compelled 
to  go  on  at  the  expense  of  paying  his  own  costs  in  any 
event :  he  comes  here  to  ask  for  a  favour,  and  ought  at 
lease  to  do  justice  himself. 

Rule  refused. 

(a)  8  Eastt  139. 

(b)  The  other  Judges  were  absent,  on  the  special  commissions. 
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1832. 


PiRiE  V.  Iron.  •^«»-  ^4. 

/^N  the  12th  instant  a  rule  had  been  obtained  under  Practice. 

1  fP.  4.  C.22.  for  examining,  this  day,  before  the  Ex«piMti<m 
protbonotary  certain  witnesses  for  the  Flaintin,  upc5n  an  \^y  protho- 
affidavit  that  they  were  immediately  about  to  sail  for  noury. 
India. 

The  Defendant's  agent  had  notice  of  the  rule  the  day 
it  was  obtained,  and  immediately  wrote  to  the  Defend- 
ant's attorney  at  Daoer,  but  no  answer  having  arrived 
this  day  by  return  of  post, 

Merewether  Serjt.  moved  that  the  examination  of  the 
witnesses  might  be  deferred  till  the  Defendant's  attorney 
coold  be  present  to  cross-examine  them,  without  which 
great  injustice  might  be  done  to  the  Defendant* 

The  Court  observed  that  such  delay  might  defeat  the 
object  of  the  act  of  parliament ;  and  it  was  then  as- 
serted that  the  witnesses  were  about  to  sail  on  the  mor- 
row ;  upon  which, 

Merewether  contended  that  the  preparations  for  a 
Toyage  to  India  requiring  much  time,  the  Plaintiff  must 
have  been  long  apprized  of  the  witnesses'  probable  de- 
parture, and  must  have  deferred  his  application  to  the 
last  moment,  in  order  to  elude  a  cross-examination. 

Sedper  Curiam.  Let  the  examination  be  taken  pro- 
visionally ;  the  Plaintiff  to  satisfy  the  Court  by  affidavit 
that  the  application  has  not  been  delayed  with  any 
sinister  intention. 


L  2 
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Jan.  14.  GwiLT  V.  CrAWLEY. 

Defendant's  ''PHIS  was  an  action  against  the  Defendant  for  running 
notice*^  over  the  Plaintiff  in  a  gig. 

Nov.  a6th»  The  cause  was  set  down  for  trial  at  the  Middlesex  sit- 
that  his  cause  ^j^gg  ^^  ^^  2S\\\  of  November  last,  and  was  called  on, 
was  set  down 
for  trial ;  five  ^^  2d  of  December. 

days  after-  Jjo  one  appeared  on  the  part  of  the  Defendant ;  but 

called  oh  and    ^^  ^^^®  having  been  fully  proved,  a  verdict  was  taken 

tried  as  an        for  the  Plaintiff. 

undefended 

cauee,  no  one 

appearing  for        Storks  Seijt  now  moved,  on  payment  of  costs,  for  a 

the  Defendant,  new  trial,  on  an  affidavit  that  the  cause  was  the  last  of 
fendant's  at'-  ^'^^^  appointed  for  trial  on  the  2d  of  December ;  that 
torney  having  the  Defendant's  attorney  did  not  expect  it  could  come 
on  the  day  of  ^q  jjjg  jy^jj  q^  jjj^^  j^y .  ^^^  i,g  j^^j  examined  a  number 
trial  deuvered       « 

no  briefs,  the  ^^  witnesses  who  could  prove  the  innocence  of  the  De- 
Court  refused  fendant;  and  that  the  application  was  not  made  for 
upon  any  delay.      It  appeared,    however,    that  the  Defendant's 

terms.  attorney  had  notice  on  the  26th  of  November  that  the 

cause  stood  for  trial,  and  that  his  clerk  attended  in 
court  to  watch  the  progress  of  the  causes  two  or  three 
days ;  but  it  did  not  appear  that  he  had  delivered  any 
brief  to  counsel,  or  had  examined  anv  witnesses  before 
the  cause  had  been  actually  tried. 

TiNDAL  C.  J.  The  rule  cannot  be  granted.  The 
Defendant's  attorney  knew  on  the  26th  of  Naoember 
that  the  cause  was  set  down  for  trial ;  and  though  it 
was  not  called  on  till  the  2d  of  December^  he  had  not 
up  to  that  time  delivered  a  brief  or  examined  the  De- 
fendant's witnesses.  It  would  be  a  gross  injustice  to 
plaintifis  if  we  were  to  listen  to  the  application,  as  it 

would 
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would  enable  defendants  to  lie  by,  and  after  learning  the 
particulars  of  the  plaintififs  case  to  harass  him  with  a 
new  trial  and  evidence  got  up  in  answer. 

Park  J.  concurred. 

Alderson  J.  If  the  Defendant's  attorney  had  been 
present  when  the  cause  was  called  on,  the  Court  before 
putting  off  the  trial  would  have  required  him  to  shew 
that  he  had  delivered  a  brief,  or  had  taken  some  steps 
to  prepare  for  trial :  he  does  not  depose  that,  even  now ; 
and  as  a  new  trial  would  necessarily  occasion  delay  to 
the  Plaintiff  the  rule  must  be 

Refused. 


I8S2. 


GWILT 

Crawlby. 


Macarthy  V.  Smith. 


Jan.  14m 


r^ECLARATION   for  goods    sold   and   delivered, 
money  had  and  received,  &c. 

Bill  of  particulars  for  goods  sold  only,  appended  to 
the  record  pursuant  to  the  late  rule. 

At  the  trial  the  defence  was,  that  the  goods  had  been 
delivered  to  the  Defendant  as  an  agent  upon  sale  ana 
return.  It  appeared,  however,  that  he  had  sold  some 
of  them  to  the  amount  of  3/.  185. 

After  the  Chief  Justice,  before  whom  the  cause  was 
tried,  had  done  summing  up,  the  counsel  for  the  De- 
fendant objected  that  the  bill  of  particulars  contained  no 
demand  for  money  had  and  received,  to  which  it  was 
answered,  that  the  delivery  of  the  bill  of  particulars  had 
not  been  proved ;  but  the  learned  Judge  thought  this  un- 
necessary since  the  adoption  of  rule  for  appending  the 

L  8  particulars 


When  the 
bill  of  par- 
ticulars is 
appended  to 
the  record 
pursuant  to 
the  rule  of 
Court,  it  !s 
not  necessary 
to  prove  the 
delivery  of  it 
to  Defendant. 
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particulars  to  the  record,  and  nonsuited  the  Plaintifl^ 
with  leave  to  move  the  Court. 

Heath  Serjt.  accordingly  now  moved  to  set  aside  the 
nonsuit,  contending,  that  the  rule  for  annexing  the  bill 
of  particulars  did  not  dispense  with  the  necessity  for 
proving  the  delivery  of  them  to  the  Defendant;  and 
that,  at  all  events,  the  objection  on  the  part  of  the  De- 
fendant was  taken  too  late. 


Tin  DAL  C.J.  The  Court  cannot  interfere.  The 
object  of  the  late  rule  was  to  save  the  trouble  of  proving 
the  bill  of  particulars.  The  Plaintiff  here  was  out  of 
Court  upon  his  demand  for  goods  sold,  and  then  re- 
sorted to  a  claim  for  money  had  and  received.  The 
Defendant  might  fairly  say,  that  if  such  a  claim  had 
been  presented  on  the  bill  of  particulars,  he  would  not 
have  gone  to  trial. 

Rule  refused. 


Jan,  27. 


Doe  dem,  Scruton  v.  Snaith. 


A  mortgage  j^JECTMENT  on  a  mortgage  deed,  by  which,  in 
3000/.  con-  consideration  of  1700/.  paid  by  the  lessor  of  the 

tained  a  power  Plaintiff  to  discharge  a  former  mortgage,  and  of  1300/. 
?^  *  "  actually  advanced  to  the  mortgagor,  the  mortgagor 
secure  the         on   the  6th  of  April  1 828  conveyed  the  premises  in 

principal  and     question  to  the  lessor  of  the  Plaintiff  in  fee ;  provided 

all  expenses,        ,  1    .  -c    1  111  1 

with  interest ;    always,  that  it  the  mortgagor  should  pay  to  the  mort- 

there  was  also 

d  coveiunt  to  pay  principal  and  interest,  and  all  expenses,  with  interest  on  the 

amount  of  them : 

Held,  not  a  security  for  an  uncertain  and  indefinite  amount  under  SS^'S*  ^*  ^^4* 
md  that  a  9/1  stamp  was  suflkient. 

gegee 
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gagee  3000/.  and  all  sums  which  the  mortgagee  should 
expend  or  disburse  for  or  in  respect  of  those  presents, 
with  interest  after  the  rate  of  4/.  1 05.  per  cent,,  on  the 
6th  of  October  then  next,  the  conveyance  should  be 
Toid;  but  if,  after  notice,  three  months  should  elapse 
without  such  payment,  the  mortgagee  should  be  at 
liberty  to  enter  and  receive  rents,  and  should  be  in* 
vested  with  a  power  to  make  leases,  and  to  sell,  and  pay 
the  expenses  and  3000/.  and  interest,  and  after  pay* 
ment  hold  in  trust  for  the  mortgagor.  There  was  a 
covenant  from  the  mortgagor  to  pay  8000/.  and  interest^ 
and  all  costs  with  interest. 

The  deed  was  stamped  with  a  stamp  of  9/. 

Upon  which  it  was  objected  at  the  trial  before 
Parke  J.,  that  the  deed  was  made  as  a  security  for  the 
repayment  of  money  uncertain  and  unlimited  in  amount, 
and  that  therefore  the  stamp  ought  to  have  been  25/* 
under  55  G.  3.  c.  184.  sched.  tit.  Mortgage. 

A  verdict  having  been  taken  for  the  Plaintiff,  with 
leave  for  the  Defendant  to  move  to  enter  a  nonsuit. 


1832. 


Dob  dem* 
ScRUTCHr 

SNArrH* 


Jones  Seijt.  obtained  a  rule  nisi  to  that  effect. 


Wilde  Seijt.  shewed  cause. 

By  the  statute  9/.  is  the  amount  of  stamp  on  a  mori» 
gage  **  where  the  same  shall  be  made  as  a  security  for 
the  payment  of  any  definite  and  certain  sum  of  money 
advanced  or  lent  at  the  time,  or  previously  due  or  owing^ 
or  forborne  to  be  paid,  being  payable,  exceeding  4000/. 
and  not  exceeding  5000/. 

<*  And  where  the  same  shall  be  made  as  a  security  for 
the  repayment  of  money,  to  be  thereafter  lent,  advanced, 
or  paid,  or  which  may  become  due  upon  an  account 
currentj  together  with  any  sum  already  advanced  or  due, 
or  without,  as  the  case  may  be ;  other  than  and  except 

L  4  any 
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1832. 


Doe  dem« 

SCRUTON 

Snaith. 


any  sum  or  sums  of  money  to  be  advanced  for  the  insur- 
ance of  any  property  comprised  in  such  mortgage,  or 
security  against  damage  by  fire,  or  to  be  advanced  for 
the  insurance  of  any  life  or  lives,  pursuant  to  any 
agreement  in  any  deed,  whereby  any  annuity  shall  be 
granted  or  secured  for  such  life  or  lives,  if  the  total 
amount  of  the  money  secured,  or  to  be  ultimately  r^ 
coverable  thereupon,  shall  be  uncertain  and  without  any 
limit,  25/." 

The  sum  secured  to  the  lessor  of  the  Plaintiff  is  the 
definite  and  certain  sum  of  3000/.  It  is  true  that  he  is 
empowered  to  defray  his  expenses ;  but  if  the  deed  had 
omitted  to  give  him  that  power,  it  would  not  have  se- 
cured 3000/.,  but  3000/.  mint4s  the  expenses.  And  it 
makes  no  difference  that  the  lessor  of  the  Plaintiff  is  to 
receive  interest  upon  the  amount  of  those  expenses ;  for 
in  Pruessing  v.  Ing  (a)  a  stamp  applicable  to  a  note  not 
exceeding  30/.  was  held  applicable  to  a  note  for  the 
payment  of  30/.  at  three  months  after  date,' with  interest 
from  the  date ;  and  Lord  Tenterden  C.  J.  said,  "  The 
object  of  the  legislature  was  to  impose  a  pro  rata  stamp- 
duty  upon  the  sum  actually  due  at  the  time  of  taking  the 
security,  and  not  upon  what  might  become  due  in  future 
for  the  use  of  that  money."  So  in  Deardon  v.  Binns  (6) 
it  was  held,  that  a  bond  conditioned  for  the  payment  of 
money  and  interest,  and  also  for  the  performance  of 
collateral  acts,  required  only  the  ad  valorem  stamp,  ap- 
propriated to  the  principal  sum,  where  that  stamp  ex- 
ceeded the  1/.  155.,  which  the  collateral  matter  would 
require  if  it  stood  alone. 

In  Dickson  v.  Cass  (c),  indeed,  where  a  bond  was  given 
for  2000/.;  the  condition  of  which, — after  reciting  that  A. 


(a)  ^B,^  A.  204. 

\b)  I  Mann.  ^  RjL  X30. 


{c)  iB.lff  Adoh  343. 


and 
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aod  B.  had  opened  an  account  with^Z).,  J5.,  F,^  and  G.^ 
as  bankers,  and  that  the  bankers  had  agreed  to  dis- 
count bills  and  pay  in  advance  for  A.  and  B,  any  sum  of 
money  not  exceeding  1000/.  in  the  whole, — was,  that  A.^ 
B^  and  C.  should  satisfy  and  pay  the  bankers  all  such 
sums  as  they  should  advance  on  account  of  the  accept- 
ing or  paying  any  bills,  &c.,  together  with  such  lawful 
charges  and  allowances  for  advancing  and  paying  such 
bills  as  are  usually  charged  by  bankers  in  such  cases, 
and  interest,  it  was  held,  that  that  being  a  bond  to 
secure  not  only  1000/.,  but  a  further  sum  for  the  bankers' 
charges  for  commission,  &c.,  the  stamp  of  5/.  required 
by  the  55  G.  3.  c,  184.  sched.  part  i.  tit.  Bond^  given  to 
secure  a  sum  exceeding  500/*,  but  not  exceeding  1000/., 
was  not  sufficient. 

But  there  the  bond  was  to  be  a  security,  not  only  for 
the  1000/.  to  be  actually  advanced,  but  for  such  commis- 
sion as  bankers  usually  charge  on  such  advances.  The 
sum  payable  on  commission  was  something  to  be  gained 
beyond  the  sum  of  1000/.;  and  upon  that  ground  Bay- 
ley  J.  rested  his  judgment  that  the  stamp  was  insufficient^ 
Here  the  reimbursement  of  costs  would  be  no  gain  to 
the  mortgagee,  although  the  nonpayment  of  them  would 
be  a  loss.  If  there  had  been  no  stipulation  on  the  sub- 
ject the  mortgagee  would  be  entitled  to  hold  the  estate 
till  he  was  satisfied  all  his  expenses  as  well  as  the 
money  lent 


1832. 


Dob  deiD. 

SCRUTON 
V. 

Skaitu. 


Jones.  Without  an  express  stipulation  he  could 
never  require  or  obtain  interest  upon,  the  amount  of  his 
expenses;  that  interest,  therefore,  renders  the  sum 
secured  uncertain  and  indefinite,  and  the  higher  stamp 
is  necessary.  But  it  may  be  considered,  that  the  sum 
secured  is  rendered  uncertain  by  the  stipulation  that  the 
expenses  are  to  be  secured  as  well  as  the  3000/.;  for 
sums  advanced  for  insurance  against  fire  of  property 

contained 
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1832. 
Doe  dem* 

SCRUTON 
V. 

Snaith. 


contained  in  a  mortgage,  or  for  insurance  of  lives  upon 
an  annuity-deed,  being  expressly  excepted,  when  added 
to  the  principal  sum,  it  may  be  inferred  the  legislature 
meant  to  include  every  other  charge  which  might  be 
added  to  a  mortgage. 

TiNDAL  C.  J.  On  the  proper  construction  of  the  act 
of  parliament,  I  think  a  stamp  of  9/.  was  sufficient  in  this 
case.  The  question  arises  on  a  clause  in  the  act  under 
the  term  mortgage  in  the  schedule.  On  looking  at  that 
clause,  it  is  obvious  that  the  main  intention  of  the  legis- 
lature was  to  impose  a  stamp  proportioned  to  the  sum 
advanced  or  lent;  and  the  only  question  is,  whether  it 
was  intended  to  affect  a  security  against  a  contingent 
loss  to  the  lender.  The  words  of  the  act  are — "  Where 
the  same  shall  be  made  as  a  security  for  payment  of  any 
definite  and  certain  sum  of  money,  advanced  or  lent  at 
the  time,  or  previously  due  or  owing,  or  forborne  to  be 
paid,  being  payable,  exceeding  4000/.  and  not  exceeding 
5000/.,  9/. ;  and  where  the  same  shall  be  made  as  a 
security  for  the  repayment  of  money  to  be  thereafter 
lent,  advanced,  or  paid,  or  which  may  become  due  upon 
an  account  current,  together  with  any  sum  already  ad- 
vanced or  due,  or  without,  as  the  case  may  be ;  other 
than  and  except  any  sum  or  sums  of  money  to  be  ad- 
vanced for  the  insurance  of  any  property  comprised  in 
such  mortgage,  or  security  against  damage  by  fire,  or  to 
be  advanced  for  the  insurance  of  any  life  or  lives,  pur- 
suant to  any  agreement  in  any  deed  whereby  any  an- 
nuity shall  be  granted  or  secured  for  such  life  or  lives, 
if  the  total  amount  of  the  money  secured,  or  to  be  ulti- 
mately recoverable  thereupon,  shall  be  uncertain  and 
without  any  limit,  25/." 

These  two  latter  clauses  must  be  taken  to  pui*sue  the 
intention  of  the  legislature  as  expressed  in  the  first, 
namely,  to  cover  money  actually  advanced  on  security. 

Looking 
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Looking  at  the  deed  in  question,  the  object  of  the  parties        18S2* 
appears  to  have  been  to  secure  two  sums,  one  of  1 700/., 
the  other  of  1500/. ;  and  the  question  is,  whether  a  pro- 
viso and  subsequent  covenant  to  indemnify  the  lender 
against  expenses  which  he  may  possibly  incur  to  recover 
the  money  lent,  can  be  so  blended  with  that  money  as  to 
impose  the  necessity  of  a  stamp  of  higher  amount :  and 
we  are  of  opinion  that  such  a  stamp  is  not  necessary ;  for 
this  deed  contains  no  power  which  the  mortgagee  might 
not  enforce  under  an  ordinary  mortgage.   By  a  condition 
subsequent  the  mortgagee  is  authorised  to  recover  ex-^ 
penses   which,  without  such   condition,   he  would   be 
allowed  in  the  Master's  office.     We  cannot  put  upon 
this  condition  subsequent  the  construction  of  an  unli- 
mited advance  requiring  a  25/.  stamp,  unless  we  put  the 
same  construction  on  an  ordinary  mortgage  deed.    It  has 
been  contended  that  the  exemption  in  the  statute,  of  the 
expense  of  insurance,  implies  an  intention  on  the  part  of 
the  legislature  that  all  other  expenses  should  be  included 
in  the  amount  for  which  the  stamp  is  to  be  paid ;  but 
insurance  is  a  different  and  collateral  security,  and  the 
expense  incurred  in  effecting  it  could  not  be  claimed 
under   the  ordinary  form  of  mortgage.     The  case  of 
Dickson  v.  Cass  is  clearly  distinguishable  from  the  pre- 
sent.     There,  a  bond  was  given  for  2000/.,  the  condition 
of  which,  —  after  reciting  that  A,  and  B,  had  opened 
an  account  with  2).,  £.,  F.,  and  G.,  as  bankers,  and  that 
the  bankers  had  agreed  to  discount  bills  and  pay  in  ' 
advance  for  A^  and  B.  any  sum  of  money  not  exceeding 
1000/.  in  the  whole,  —  was,  that  ^.,  jB.,  and  C  should 
satisfy  and  pay  the  bankers  all  such  sums  as  they  should 
advance  on  account  of  the  accepting  or  paying  any  bills, 
&C.,  together  with  such  lawful  charges  and  allowances 
for   advancing  and    paying  such  bills  as  are   usually 
charged  by  bankers  in  such  cases,  and  interest ;  and  the 
Court  held,  that  that  being  a  bond  to  secure,'  not  only 

1000/.I 
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1000/.,  but  a  further  sum  for  the  bankers'  charges  foi 
commission,  &c,,  the  stamp  of  5L  required  by  the 
55  G.  8.  c.  184.  sched.  part  i.  tit  Bond^  given  to  secure  c 
sum  exceeding  500/.,  but  not  exceeding  1000/.,  was  nof 
sufficient* 

The  charge  for  commission  was  necessary,  in  the  first 
instance,  to  render  the  instrument  available,  and  without 
it  the  borrower  could  not  obtain  the  sum  he  required. 
The  expenses  provided  for  in  the  present  deed  have  no 
relation  to  the  borrowing  of  the  money,  but  may  sub- 
sequendy  become  necessary  to  make  the  security  com- 
plete to  the  lender*  Those  charges  for  commission  on 
the  advances  the  bankers  would  not  have  been  entitled 
to  unless  by  express  stipulation ;  the  charges  here,  the 
mortgagee  might  have  recovered  whether  he  had  sti- 
pulated for  them  or  not.  Therefore,  as  all  stamp 
acts,  being  a  burden  on  the  subject,  must  be  clearly 
expressed  wherever  they  impose  the  burden,  I  should 
say,  that  even  if  there  were  doubt,  we  should  take  the 
smaller  sum ;  but  that  in  this  case,  as  it  is  plain  that  no 
more  than  8000/.  was  advanced  to  the  mortgagee,  the 
stamp  which  has  been  affixed  to  the  deed  must  be 
deemed  sufficient. 


Park  J.  I  am  of  the  same  opinion.  We  must  look 
to  the  precise  words  of  these  revenue  acts,  because,  in 
some  degree,  they  operate  as  penalties.  Now,  in  this 
case,  the  sum  named  in  the  deed  was  not  a  security 
for  the  payment  of  any  ^^  sum  of  money  thereafter  to  be 
lent,'*  or  "  uncertain  in  amount"  The  true  way  to 
consider  the  question  is,  whether  these  expenses  would 
not  necessarily  follow'  the  power  of  lease  and  sale.  In  a 
court  of  equity,  they  would  be  considered  incidental  to 
the  mortgage ;  and  after  the  mortgagee  shall  have  been 
reimbursed  all  expenses  he  may  incur,  the  principal  sum 
secured  to  him  here  is  no  more  than  3000/.     As  to  the 

argument 


IN  THE  Second  Year  of  WILLIAM  IV. 


158 


argument  drawn  from  the  exception  in  favour  of  in- 
surances against  fire,  the  answer  has  been  given  by  the 
Chief  Justice;  and  in  Dixon  v.  Cass  the  borrower  could 
not  raise  the  money  he  proposed  to  obtain  without  adding 
the  previous  charge  of  the  banker's  commission. 


18S2. 


Doe  dem. 

SCRUTON 

Snaith. 


BosANQUET  J.  I  am  of  opinion  that  the  stamp  upon 
this  deed  was  sufficient  The  question  turns  on  the 
construction  of  a  statute  imposing  a  duty,  and  we  must 
take  care  that  no  nigher  duty  is  imposed  than  the  legis- 
lature intended.  It  appears  to  me  that  the  deed  in 
question  is  a  security  for  a  definite,  and  not  for  an  un- 
certain sum.  Pruessing  v.  Ing  is  a  decisive  authority  to 
shew  that  the  reservation  of  interest  is  not  to  be  con- 
sidered an  addition  to  the  sum  advanced.  The  question 
therefore  remains,  whether  a  stipulation  for  reimbursing 
the  mortgagee  his  expenses  is  to  be  considered  as 
making  an  addition  to  the  sum  advanced  or  secured,  or 
as  rendering  it  of  uncertain  amount.  Now,  in  Dixon  v. 
Cass^  which  has  been  referred  to  in  support  of  the  argu- 
ment for  a  higher  stamp,  the  expenses  secured  were 
expenses  attending  the  advance  of  the  money,  and  not 
expenses  attending  its  recovery.  Here  the  expenses 
are  the  expenses  of  recovery,  and  it  was  not  necessary 
that  they  should  have  been  mentioned  at  all.  Expenses 
which  are  incurred  only  for  the  purpose  of  recovering 
the  principal  money  lent  will  not  take  the  deed  out  of 
the  operation  of  that  clause  of  the  act  which  applies  to 
securities  for  a  sum  certain,  because,  when  they  are  all 
defrayed,  the  mortgagee  will  have  no  more  in  pocket 
than  the  sum  he  originally  advanced. 


Aloerson  J.  I  think  the  stamp  was  sufficient  The 
case  is  governed  by  the  decision  in  Pruessing  v.  Ing^ 
where  the  reservation  of  interest  upon  the  face  of  a  pro- 
missory note  was  held  to  make   no  difference  in  the 

amount 
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amount  of  the  stamp,  Abbott  C.  J.  saying,  **  the  object 
of  the  legislature  was  to  impose  a  pro  raid  stamp  duty 
upon  the  sum  actually  due  at  the  time  of  taking  the 
security,  and  not  upon  what  might  become  due  in  future 
for  the  use  of  the  money."  The  mortgagee  here  would 
have  been  in  no  worse  situation  if  the  deed  had  contained 
no  stipulation  for  the  expenses;  and  expressio  iUorum  qucs 
tacite  insurU  nihil  operatur. 

In  Duron  v.  Cass  the  Defendant  would  not  have  been 
responsible  for  the  banker's  commission  and  other 
charges  without  an  express  stipulation  to  secure  them. 
That  case,  therefore,  does  not  apply  to  the  present,  and 
the  rule  for  a  nonsuit  must  be 

Discharged. 


Jan.  17. 


AcRAMAN  V.  Harrison. 


It  is  too  kte 
to  move  to 
bring  up  an 
baolvent  under 
the  compul- 
mfTf  chute  of 
the  Lords' 
Act  on  the 
seventh  day 
of  term. 


JLfEREWETHER  Serjt.  moved  on  the  part  of  the 
Plaintiff,  a  creditor,  to  bring  up  the  Defendant,  a 
prisoner,  under  the  compulsory  clause  in  the  Lords* 
act,  32  G.  2.  C.28.  5. 16.,  by  which  creditors  are  autho- 
rized and  empowered  to  require  prisoners,  on  giving 
twenty  days'  notice  in  writing,  to  give  in  to  the  court  of 
law,  from  which  the  writ  or  process  issued,  on  which 
any  such  prisoners  are  charged  in  execution,  or  into  the 
Court  in  the  prison  of  which  such  prisoners  have  been 
or  shall  be  removed  by  habeas  corpus^  or  shall  remain  or 
be  charged  in  execution,  within  the  first  seven  days  of 
the  term  which  shall  next  ensue  the  expiration  of  the 
said  twenty  days,  a  true  account  in  writing  of  the  estate 
of  such  prisoners. 

But  this  being  the  seventh  day  of  the  term,  and  it 

being 
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being  impossible  to  bring  up   the  Defendant  in   the        1832. 
course  of  the  day,  the  Court  held  the  application  too       '  ^ 

•^  *  ^  ACRAMAN 

late,  and  Merewether  ^, 

Took  nothing.  Harrison. 


Palmer  v.  Marshall.  Jan.  %u 

'T'HIS  was  an  action  on  a  policy  of  insurance  on  a  Inanacu'on 

yacht  at  and  from  Bristol  to  London,  and  the  Plain-  ?"  *  poKcy  or 

,  . ,     ,  iiMurancc*  tbe 

tiff  had  laid  the  venue  in  Dorsetshire^  where  the  cause  Court  refused 

was  tried  at  the  last  assizes,  when  a  verdict  was  found  ^V^^  ^  n^w 

for  the  Plaintiff,  upon  which  the  Defendant  afterwards  the  wLif  from 

obtained  a  rule  absolute   for  a  new  trial.     (See  ante^  Dorset  to 

n  79,]  London^  upoa 

...  the  ground 

The  Plaintiff's  witnesses  at  the  first  trial  were  all  from  that  both  the 

London,  where  both   the  parties  resided ;   and,  upon  partiei  lived 

affidavit  of  these  facts,  ^^  that^ljl 

the  witnestet 

Wilde  Sent,  on  the  part  of  the  Defendant,  obtained  ^f^^^^  ^ 

•*  London  on  the 

a  rule  nisi  to  change  the  venue  to  London,  for  the  pur-  ^^^  trial. 

pose  of  saving  expense,  and  obtaining  a  jury  more  con- 

•versant  in  matters  of  insurance. 


Merewether  Seijt.,  who  opposed  the  rule,  urged  that 
no  su£Scient  reason  had  been  assigned  for  changing  the 
venue.  The  change  would  now,  when  the  assizes  were 
so  near  at  hand,  operate  as  a  delay  to  the  Plaintiff,  who 
had  the  privilege  of  laying  the  venue  where  he  pleased ; 
and 

The  Court,  assenting  to  this,  although  they  admitted, 
that  in  some  cases  circumstances  might  be  sufficiently 
strong  to  induce  them  to  change  the  venue,  the 

Rule  was  discharged. 
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Joff'  »!•  Combe  and  Others  v.  Woolf. 

Defendant        HTHE  declaration  stated  that  on  the  23d  of  May  1827f 

guaranteed  the  ^^  Westminster,  by  a  certain  memorandum  or  under- 

payment  of  ,  '    •' 

porter  to  be      taking  made  and  given  by  the  Defendant  to  the  Plaintiffs, 

delivered  by      ^fj^  Defendant  guaranteed  and  enira£:ed  to  see  the  Plain- 

the  ffuaranty"  ^^^  P^^^  ^^^  ^"y  Porter  which  the  Plaintiffs  might  send 

contained  no  to  one  Abraham  Joseph  of  the  town  of  Penzance,   until 

to  A  *arS't*t  ^^^  Plaintiffs  should  receive  notice  to  the  contrary  from 

be  given  to  J.  the  Defendant.     And  the  said  memorandum  or  under- 

Thecortom      taking  being  so  made  as  aforesaid,  to  wit,  at,  &c.,  in 

of  the  Plaintin  .  . 

was  to  give       consideration  thereof,  and  that  the  Plaintifl^,  at  the  spe- 

six  months,  cial  instance  and  request  of  the  Defendant,  had  then  and 

^    dmes  to  ^^^^  undertaken  and  faithfully  promised  the  Defend- 

takeabillat  ant  to  perform  and  fulfil  the  terms  of  the  said  me- 

w^*  'ffK*  morandum  or  undertaking  in  all  things  on  their  part 

ing,  without  ^°d  behalf  to  be  performed  and  fulfilled,  the  Defendant 

the  knowledge  undertook,  and  then  and  there  faithfully  promised  the 

?-»  -:„^  T  *  Plaintiffs  to  perform  and  fulfil  the  terms  of  the  said 
ant,  given  •/•  * 

eleven  memorandum  or  undertaking  in  all  things  on  his  part 

months' credit,  ^nd  behalf  to  be  performed  and  fulfilled.    The  Plaintiffs 
Held,  that  the  i   ,        ,  /•  t       .      i         .^        i        i 

Defendant        then  averred  that  they,  confidmg  m  the  said  undertaking 

was  discharged  of  the  Defendant,  did  afterwards,  to  wit,  on,  8cc.,  sell, 

rantv.  "  ^"*'    ^^^^>  *°^  deliver  to  the  said  Abraham  Joseph  certain 

porter  of  great  value,  which  the  said  Abraham  Joseph  had 
occasion  for  and  required  of  the  Plaintiffs,  and  at  and 
for  certain  reasonable  prices  then  and  there  agreed 
upon  by  and  between  the  Plaintiffs  and  Abraham  Joseph^ 
amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  150/.:  and  although  the  said  Ahaham  Joseph  was^ 
on  1st  of  April  1831,  at,  &c.,  requested  by  the  Plaintiffs 
to  pay  the  said  sum  of  money,  yet  tlie  said  Abraham 

Joseph 
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Joseph  had  not  as  yet  paid  said  sum  of  150/.  or  any  part 
tbereof,  but  had  hitherto  wholly  neglected  and  refused 
so  to  do ;  of  all  which  said  premises  the  Defendant  on 
the  day  and  year  last  aforesaid,  had  notice ;  yet  the  De- 
fendant had  not  as  yet  paid  the  Plaintiffs  the  said  sum 
of  money  or  any  part  thereof  for  the  said  porter  or  any 
part  thereof,  but  still  neglected  and  refused  so  to  do, 
and  said  sum  of  150/.  still  remained  due  and  unpaid. 

At  the  trial  before  Park  J.,  Middlesex  sittings  in  last 
Michaelmas  term,  it  appeared  that  the  Defendant  had 
executed  the  following  guaranty  to  the  Plaintiffs,  who 
were  brewers :  — 

"  Penzance^  May  23.  1827. 

**  Messrs.  Comhe^  Delqfield^  and  Co. 

^*  I  hereby  guarantee  and  engage  to  see  you 
paid  for  any  porter  you  may  send  Mr.  Abraham  Joseph 
of  this  town,  until  you  receive  notice  to  the  contrary 
from  me. 

Leman  Wbolf" 

According  to  the  invoices,  the  course  of  the  Plain- 
tifis*  business  was  to  give  six  months'  credit,  or  cash  2^ 
discount ;  and  it  was  their  custom  to  extend  the  credit 
by  taking  at  the  end  of  the  six  months  a  two  months' 
bill.  Casks  charged  in  the  invoice,  but  allowed  for  if 
returned.  After  the  guaranty  had  been  given,  the  Plain- 
t]fi&  furnished  Joseph  with  porter  from  time  to  time; 
and  on  the  1st  of  December  1829  there  was  a  balance 
due  of  45/.  for  that  article.  The  Plaintiffs  applied  to 
Joseph  in  June  1830  for  the  amount,  and  again  in  Au" 
gustj  when,  failing  to  obtain  it,  they  threatened  Joseph 
on  the  29th  of  September  that  they  would  proceed 
against  the  Defendant;  upon  which  Joseph  sent  them 
his  promissory  note,  dated  4th  of  October^  payable  two 
months  after  date.  On  the  18th  of  November,  Joseph 
became  bankrupt,  whereupon  this  action  was  brought 
against  bis  guarantee. 

Vol.  VIIL  M  The 
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ISS^.  The  Plaintifis  also  claimed  17/.  5s.  for  casks  not  re- 

turned ;  but  these,  though  furnished  subsequently  to  the 
Defendant's  guaranty,  were  not  the  identical  casks  which 
had  contained  the  porter  in  respect  of  which  this  action 
was  brought.  It  was  left  to  the  jury  to  say  whether  the 
course  of  dealing  between  the  parties  had  been  altered, 
and  time  had  been  given  to  the  debtor. 

The  jury  found  that  the  course  of  dealing,  prescribed 
by  the  invoices,  had  been  altered,  but  that,  as  practical 
men,  they  thought  the  credit  to  Joseph  had  not  been  ex^- 
tended  ;  whereupon  the  verdict  was  found  for  the  Plain- 
tiffs, with  leave  for  the  Defendant  to  move  to  set  it  aside^ 
on  the  ground  that  he  had  been  discharged  by  the  time 
granted  to  Joseph^  and  that,  at  all  events,  he  was  not 
liable  for  the  casks,  having  guaranteed  only  the  porter 
furnished  to  Joseph. 

Wilde  Serjt  having  obtained  a  rule  nisi  accordingly, 

Taddy  Serjt  shewed  cause.  The  Defendant  not 
having  stipulated  by  his  guaranty  that  the  credit  to 
Joseph  should  be  limited  to  any  particular  time,  is  not 
discharged  by  the  indulgence  which  has  been  given.  It 
has,  indeed,  been  established  in  courts  of  equity,  that  if 
a  creditor  give  time  to  his  debtor,  he  cannot  sue  the 
surety  till  that  time  is  expired.  But  the  surety  is  not 
discharged  entirely ;  his  liability  is  only  suspended,  and 
revives  when  the  period  of  indulgence  has  expired. 
Thus,  in  The  London  Assurance  Company  v.  Buckle  {a\ 
where  a  bond  was  executed  by  an  insurance  broker,  as 
the  principal  obligor,  and  two  sureties,  with  a  condition, 
that  if  they  should  pay  the  obligees  such  premiums  as 
should  become  due  for  assurances  on  ships  at  sea,  to 
be  made  with  the  obligees  by  the  insurance  broker, 
within  six  months  after  the  making  of  the  insurances^ 

{a)  4B.M.  153. 

the 
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the  bond  was  to  be  void:  tbe  broker  became  bank- 
nipt,  and  was  indebted  to  the  obligees  in  a  consider- 
able sam  for  premioms,  and  they  received  a  dividend 
of  six  shillings  in  the  pound  under  the  commission : 
tbt  preaiiums  were  due  three  years  before  the  bank- 
ruptcy, and  the  obligees  did  not  call  on  the  sureties 
VDtii  after  the  bankruptcy:  but  it  was  held,  that  the 
saredes  were  not  discharged  by  the  laches  of  the  obligees 
in  svffisring  tbe  credit  of  the  broker  to  run  on  so  long 
b^ond  the  six  montlis  stipulated  by  the  bond.  So, 
in  Goring  v.  Edwards  {a\  in  April  1825,  defendant  guar 
ranteed  the  payment  of  money  due  from  his  son  to  the 
plaintiff  upon  a  sale  of  timber :  the  plaintiff  received 
part  payment  of  the  son,  and  made  repeated  unsuccess- 
ful api^ications  to  him  for  the  residue  till  December 
1817,  when  tbe  son  became  bankrupt:  the  pkintiff 
never  disclosed  to  the  defendant  tbe  issue  of  these  ap- 
plications; but  in  December  1827  sued  him  on  his 
guaranty  :  it  was  held,  that  the  defendant  was  not  dis- 
charged by  the  time  that  had  elapsed,  nor  by  want  of 
notice  of  the  applications  made  to  his  son. 

It  is  true,  the  creditor  must  conduct  himself  towards 
his  debtor  in  the  same  way  as  he  would  have  done  if  the 
gaaranty  had  not  been  given ;  for  if  he  conduct  himself 
otherwise  it  is  a  fraud  on  the  surety :  thus  in  English  v. 
Darkly  {b\  the  indorsee  of  a  bill,  having  sued  the  ac- 
ceptor to  judgment,  and  taken  out  execution,  received 
of  him  a  sam  of  money  in  part  payment,  and  took  his 
secnrity  for  the  remainder,  with  the  exception  of  a 
nominal  smrn  only ;  he  was  holden  to  be  thereby  pre- 
cluded from  afterwards  suing  the  indorser.  But  if  tbe 
creditor  merely  extend  the  credit  given,  the  surety  is 
BliU  liable  when  the  credit  is  at  an  end.  And  he  is  not 
injured  by  the  indulgence  shewn  to  the  debtor. 


18S2. 


(m)  6Bingb.94' 


(b)  %B.li  P,  6i. 
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18S2.  In  Bastaw  v.  Bennett  {a)  there  was,  in  effect,  a  frand 

upon  the  surety.  But  upon  the  guaranty  in  this  case, 
there  was  no  previous  dealing,  nor  any  stipulation  to 
limit  the  credit  given  to  the  debtor. 

And  the  Defendant's  guaranty  extends  to  the  casks 
as  well  as  the  porter.  One  who  guarantees  the  expense 
of  liquors  necessarily  guarantees  the  vessels  in  which 
they  are  contained,  as  an  inseparable  accessory ;  just  as 
one  who  contracts  to  admit  another  to  the  opera,  con- 
tracts by  implication  to  admit  with  him  the  clothes  he 
wears  on  his  back. 

Wilde  Serjt,  contrdj  was  stopped  by  the  Court 

TiNDAL  C.  J.  This  rule  must  be  made  absolute. 
The  case  presents  two  subjects  for  our  consideration: 
the  demand  for  45/.  in  respect  of  porter  furnished  by 
the  Plaintiffs  to  Josephy  and  the  demand  for  17/.,  the 
value  of  casks,  which  had  contained,  not  the  porter  in 
question,  but  porter  furnished  at  some  other  time. 

As  to  the  demand  for  45/.,  we  think  the  Defendant 
was  discharged  from  his  guaranty  by  the  Plaintiffi; 
giving  time  to  Joseph^  the  indulgence  never  having  been 
assented  to  by  the  Defendant  It  is  clear  from  the  evi- 
dence that  time  was  so  given.  The  course  of  the 
Plaintiffs'  business  was  to  give  credit  for  six  months, 
or  allow  2^  per  cent,  discount  for  cash.  This  credit 
was  sometimes  extended  by  a  bill  at  two  months.  In 
the  present  instance  the  Plaintiffs  allow  three  months  to 
elapse  after  the  six,  and  are  then  paid  by  a  note  at  two ; 
thus  virtually  giving  a  credit  of  eleven  months ;  and  this, 
not  as  a  matter  of  favour  which  they  might  afterwards 
repudiate,  but  as  a  right  on  which  Joseph  might  insist, 
for  after  the  receipt  of  the  note,  payment  could  no 
longer  be  demanded  till  it  had  run  its  time. 

(a)  3  Campb.  220. 

The 
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The  surety,  therefore,  is  exonerated  on  this  general 
principle,  that  the  Plaintiffs  have,  without  his  assent, 
altered  the  situation  in  which  he  had  a  right  to  expect 
he  should  be  placed  when  he  gave  the  guaranty. 

It  has  been  contended,  that  though  the  surety  has 
sometimes,  under  such  circumstances,  been  held  to  be 
discharged  in  equity,  such  is  not  the  rule  in  courts  of 
law.  But  except  where  a  surety  has  entered  into  a 
bond  for  payment  in  default  of  the  principal  debtor, 
courts  of  law,  as  well  as  courts  of  equity,  have  always 
held  the  surety  to  be  discharged  where,  without  bis 
assent,  time  has  been  given  to  the  principal  debtor. 
Where  the  surety  has  entered  into  such  a  bond^  and 
by  a  parol  agreement  time  has  been  given  to  the  prin- 
cipal debtor,  the  surety  is  compelled  to  resort  to  a  court 
of  equity  because  by  the  rules  of  law  a  parol  agreement 
cannot  be  pleaded  in  discharge  of  an  instrument  under 
seal,  (a) 

In  the  present  case,  although  no  specific  time  of  pay- 
ment is  fixed  by  the  guaranty,  yet  it  must  be  implied 
that  the  guaranty  was  given  on  the  supposition  that  the 
debtor  would  not  have  more  than  the  usual  credit. 

But  bow,  it  is  said,  is  the  situation  of  the  surety 
altered  by  this  ?  At  the  end  of  eight  months  he  had  a 
right  to  enquire  whether  the  debt  due  to  the  Plaintiffs 
had  been  discharged,  and  if  he  found  it  still  due,  to 
take  his  measures  against  the  debtor  accoi'dingly ; 
whereas  if  the  creditor  could,  without  his  assent,  ex- 
tend the  credit  to  an  unlimited  time,  the  surety  might 
be  deprived  of  all  remedy  by  the  subsequent  insolvency 
of  the  debtor ;  a  danger  to  which  he  would  equally  be 
exposed,  although  he  should  be  remitted  to  his  right 


1832. 


[a)  Davey  v.  Prendergrassf  5  B.  Cff  /1. 187.  and  see  Rtes  v, 
Berringtorif  %  Fes.  jun.  54a. 
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IS82»       against  the  debtor,  provided  the  creditor  forbore  U>  sue 
till  the  extended  term  had  expired. 

With  respect  to  the  casks,  if  the  action  had  been 
brought  for  the  identical  casks  in  which  the  porter  had 
been  contained,  perhaps  they  might  be  considered  as 
accessory,  and  falling  within  the  same  rule  as  the  prin- 
cipal demand;  but  as  the  casks  in  question  were  fur- 
nished on  a  different  occasion,  they  are  not  within  tb^ 
meaning  of  the  guaranty,  and,  at  all  events,  are  not 
within  the  terms  of  the  declaration. 

• 

Pabk  X  I  agree  that  this  rule  must  be  made  abso- 
lute. In  coming  to  this  decision  we  do  not  infringe  on 
the  cases  which  have  decided  that  mere  laches  on  the 
part  of  the  creditor  will  not  discharge  the  surety*  The 
distinction  taken  in  all  the  cases  is  between  mere  laches, 
or  omission  to  press  tlie  debtor,  and  giving  him  a  right 
to  farther  time.  As  in  English  v.  Darley^  where  the 
indorsee  of  a  bill  having  sued  the  acceptor  to  judg- 
ment, and  taken  out  execution,  received  of  him  a  sum 
of  money  in  part  payment,  and  took  his  security  for  the 
remainder,  with  the  exception  of  a  nominal  sum  only; 
he  was  held  to  be  precluded  from  afterwards  suing  the 
indorser.  In  Orme  v.  Young  (a)  it  was  contended  that 
the  surety  should  have  had  notice  of  the  creditor's  ab- 
staining to  proceed;  but  Gibbs  C.J.  held  that  the  mere 
want  of  notice  did  not  discharge  the  surety,  and  said, 
"  What  is  forbearance  and  giving  time  ?  It  is  an  en- 
gagement which  ties  the  hands  of  the  creditor.  It  is 
not  negatively  refraining;  not  exacting  the  money  at 
the  time;  but  it  is  the  act  of  the  creditor,  depriving 
himself  of  the  power  of  suing  by  something  obligatory, 
which  prevents  the  surety  from  coming  into  a  court  of 
equity  for  relief;  because,  the  principal  having  tied  his 

(a)  Holt,  N.  P.  C.  84. 

own 
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own  hands,  the  surety  cannot  release  them.  Here  there 
is  no  contract  to  forbear;  no  impediment  to  the  suit. 
^  neglect  to  give  notice  to  the  surety  that  the  debtor 
lias  made  default,  does  not  discharge  him."  In  the 
present  case  there  was  a  positive  prevention  of  any  suit 
by  the  principal  creditor ;  for  when  he  had  tied  up  his 
own  hands  for  months,  the  surety  could  make  no  claim 
at  the  expiration  of  the  usual  time ;  and  it  is  by  the  risk 
that  the  debtor  may  become  insolvent  in  the  intermediate 
Ume,  that  the  surety  is  injured. 

As  for  the  casks,  if  the  defendant  were  liable  at  all, 
I  think  he  would  be  liable  for  the  casks  also,  supposing 
the  porter  in  question  to  have  been  contained  in  them ; 
but  these  were  sent  at  a  different  time,  and  are  neither 
mentioned  in  the  guaranty  nor  in  the  special  count. 


18S2, 


BosanquetJ.  The  rule  must  be  absolute.  Although 
the  surety  has  not  stipulated  for  any  particular  credit, 
the  course  of  dealing  between  the  Plaintiffs  and  their 
debtor  was  altered,  and  the  usual  time  of  credit  ex- 
tended. It  is  admitted  that  the  surety  could  not  be 
sued  during  the  time  of  the  extended  credit,  which  has 
been  given  without  any  notice  to  him,  but  it  is  contended 
that  bis  liability  revives  after  the  extended  credit  has  ex- 
pired. But  how  is  the  claim  against  the  surety  supposed 
to  be  suspended?  not  by  agreement  between  the  parties 
but  by  operation  of  law;  in  other  words,  if  an  action  were 
brought  against  him  during  the  extended  time,  the  in- 
dulgence given  would  be  a  bar  to  the  action.  If,  how- 
ever, it  would,  under  such  circumstances,  be  a  bar  at 
any  time,  it  is  a  bar  for  ever,  although  the  case  would  be 
very  different  if  the  action  had  been  suspended  by  agree- 
ment. It  has  been  urged  that  the  surety  is  not  injured 
by  the  indulgence  shewn  to  the  debtor.  But  he  may  be 
materially  injured  if  the  circumstances  of  the  debtor  de- 
cline during  the  time  of  the  extended  credit :  the  surety, 

M  4  who 


164 


CASES  IN  HILARY  TERM 


1832. 


who  might  have  been  reimbursed  at  the  earlier  period, 
may  be  without  remedy  at  the  later. 

As  to  the  17/.  claimed  for  the  casks,  I  think  the 
plaintiffs  are  not  entitled  to  recover  it  at  the  hands  of  the 
defendant.  It  seems  there  was  a  distinct  course  of 
dealing  with  respect  to  the  porter  and  with  respect  to 
the  casks;  it  may  be  doubted,  therefore,  whether  a 
guaranty  which  mentions  porter  only  can  be  applied  to 
casks ;  but  whether  that  be  so  or  not  it  was  at  least  in- 
cumbent on  the  plaintiff  to  state  in  alleging  the  breach 
of  contract,  that  the  casks  were  not  returned ;  this  he 
has  altogether  omitted,  and  therefore  is  not  entitled  to 
recover. 


Aldebson  J.  I  am  of  the  same  opinion.  The  first 
question  has  been  decided  by  the  case  of  Orme  r. 
Youngj  and  the  principle  there  laid  down.  Delay 
on  the  part  of  the  creditor  is  no  discharge  to  the 
surety,  but  the  creditor's  binding  himself  down  not  to 
sue  the  debtor  is  a  discharge  for  all  time  as  well  as  for 
the  period  during  which  indulgence  is  extended  to  the 
debtor. 

As  to  the  question  touching  the  casks,  on  which  I 
entertain  some  doubt,  it  is  sufficient  to  say  that  the 
demand  in  the  declaration  does  not  apply  to  them. 

Rule  absolute. 
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Sutton  v.  Clark.  jan.  %4. 

f\if  the  25th  of  November  the  Plaintiff  having  de-  judgment  of 

dared  as  of  Michaelmas  terra,  was  ordered  to  de-  ^^  P^  c*^- 

liver,  within  a  week,  a  further  and  better  particular  of  £^  omission 

demand.     On  the  Sd  of  December  the  Defendant  died,  to  deliver  par- 

On  the  ninth,  the  particular  not  having  been  delivered,  "*^*"*"  P"'" 

the  Defendant's  attorney,  although  no  plea  had  been  Judge's  order, 
filed,  signed  judgment  of  lum  prosj  which 

Jones  Serjt.  obtained  a  rule  nisi  to  set  aside,  as  irre- 
gular ;  a  defendant  not  being  entitled  to  sign  judgment 
for  want  of  a  particular,  nor  after  his  own  death. 

hudUm  Serjt.,  who  shewed  cause,  contended,  that  the 
irregularity  being  complete  on  the  2d  of  December^  the 
judgment  might  be  signed  at  any  time  after,  notwith- 
standing the  death  of  the  party ;  and  that  omission  to 
deliver  a  particular  must  be  treated  in  the  same  light  as 
omission  to  declare,  the  particular  being,  in  effect,  sul> 
stituted  for  the  declaration.  In  Burgess  y,  Swayne  {a) 
Lord  Tenterden  said,  ^^  The  defendant  might  have 
obtained  a  Judge's  order  for  the  delivery  of  the  parti- 
culars within  a  given  time ;  and  then,  if  the  particulars 
were  not  delivered  within  the  time  specified,  he  might 
have  signed  judgment."  Unless  some  penalty  be  at- 
tached to  the  omission  to  deliver  a  particular,  the 
Plaintiff  will  have  no  motive  for  delivering  it. 

Sed  per  Curiam.  The  judgment  has  been  signed 
prematurely,  and  must  be  set  aside.     The  penalty  in- 

(a)  7-B.fefC.485. 

curred 
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curred  by  the  Plaintifi*  for  not  delivering  particulars  is, 
the  stay  of  his  proceedings.  In  Burgess  v.  Swayne  the 
plaintiff  had  omitted  to  declare  in  due  time. 

Rule  absolute. 


Jan*  34* 


Selby  V.  Hills. 


A  petideoing 
cTwiitor  t^t 
tending  com- 
missioners of 
bankrupt)  is 
protected  from 
arrestt  eundo 
morando  et 
rtdeundom 

If  he  shows 
that  he  is  on 
his  way  home, 
it  is  for  the 
party  who 
arrests  to 
prove  a 
deviation* 


/^OULBIJRN  Seijt,  obtained  a  rule  nisi  to  discharge 
the  Defendant  out  of  custody,  upon  an  affidavit  that 
a  commission  of  bankrupt  having  been  issued  at  his 
instance,  he,  as  petitioning  creditor,  attended  the  court 
of  commissioners  in  BasinghaU  Street  on  the  SOth  of 
December  to  propose  himself  as  an  assignee,  and  to 
watch  the  proceedings ;  that  he  set  off  to  return  to  his 
home  (Beckenham  in  Kent)  when  the  proceedings  of  the 
day  concluded,  and  that  he  was  arrested  at  the  suit  of 
the  Plaintiff  as  soon  as  he  had  crossed  Lofidon  Bridge* 

Jones  Seijt.  shewed  cause,  on  an  affidavit  that  the 
Defendant  was  not  arrested  till  two  hours  after  he  had 
left  the  commissioners'  court,  nor  till  after  he  had  called 
at  several  places  in  the  city  and  Westminster^  which  were 
in  a  direction  opposite  to  his  residence.  Upon  which 
Jones  contended,  first,  that  a  petitioning  creditor  attend- 
ing commissioners  of  bankrupt  had  not  such  an  interest 
in  the  proceedings  as  privileged  him  from  arrest  eundo 
et  redeundo :  Secondly,  That  the  application  should  have 
been  made  to  the  Court  of  Chancery;  for  which  he  relied 
on  Ex  parte  List  (a),  and  Kinder  v.  Williams  {b\  where  it 
was  said,  that  the  Court  of  King's  Bench  would  not  dis- 
charge a  person  in  custody  by  process  of  the  sheriff's 


(a)  2  Roje,  14. 


(b)  4T.R.syj. 


court 
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^XNirt  in  a  cause  afterwards  removed  into  that  court,  be- 
crause  be  was  arrested  while  attending  commissioners  of 
iumkrupt  to  prove  a  debt     Thirdly,  he  contended,  that 
at  all  events  the  Defendant  could  only  be  privileged  in 
his  direct  course  to  and  from  the  court,  and  not  in  un- 
necessary deviations. 


GoyUbwrn^  in  support  of  his  rule,  was  requested  to* 
confine  himself  to  the  question  of  deviaUon,  when  he 
coo  tended  that  the  privilege  from  arrest  having  always 
been  supported  to  a  liberal  extent,  it  was  for  the 
pkintiff  to  shew  distinctly  that  the  defendant  had  d^ 
viated  from  his  course,  and  not  to  leave  the  Court  to 
collect  it  by  inferences  from  ambiguous  premises.  In 
Ldghtfoot  T.  Cameron  {a)  the  defendant  was  allowed  to 
dine  luunolested ;  and  in  WiUitigham  v.  Matthews  {b) 
Gibb$  C.  J.  said,  "  With  respect  to  the  insolvent  debtori 
court  being  such  a  tribunal  as  to  privilege  a  party  from 
anest,  considering  that  it  is  a  judicature  created  by 
the  legislature,  I  think  that  parties  attending  the  Court 
■lust  be  considered  as  privileged  from  arrest."  The 
same  principle  was  acted  on  with  reference  to  arbitrators 
in  Spence  v.  Stuart,  {c) 


TiNJDAL  C.J.  This  rule  must  be  made  absolute. 
As  to  the  first  point,  that  the  petitioning  creditor  on  a 
commission  of  bankruptcy  does  not,  when  attending  the 
oommbsioners,  fail  within  the  principle  which  exempts 
suitors  from  arrest  while  resorting  to  and  returning 
from  courts  of  justice,  1  think  the  objection  is  untenable, 
and  that  the  defendant,  as  petitioning  creditor,  had  as 
much  interest  in  attending  before  the  commissioners  as 
a  creditor  attending  the   insolvent  debtor's   court  to 


(a)  tfF.BLiiis. 
(h)  %MarjbaUySh 


{e)  3  EasU  89. 


oppose 
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1882.  oppose  the  discharge  of  a  debtor.  Then,  as  to  the 
second  point,  I  think  this  was  die  Court  to  which  the 
defendant  ought  to  apply,  because  the  process  was 
issued  out  of  this  Court,  and  we  haVe  a  right  td  see 
4hat  it  is  not  improperly  enforced^  WiUingham  y. 
Matthevos  is  a  case  in  point. 

The  third  is  the  only  question  which  requires  dis- 
cussion, namely^  whether  in  this  case  the  privilege  has 
been  claimed  bond  fde^  or  only  set  up  as  a  pretence  to 
defeat  a  creditor.  Now  all  the  cases  say  that  this  pri- 
vilege is  not  to  be  strictly  scanned,  and  I  think  the 
affidavit  of  the  Plaintiff  does  not  sufficiently  establish 
that  the  Defendant  was  abusing  the  privil^e  he  claims. 
It  appears  that  the  Defendant  was  in  a  line  leading  to 
his  home,  and  that  throws  upon  the  Plaintiff  the 
labouring  oar  to  shew  that  the  defendant  was  there 
improperly.  Although  two  hours  had  elapsed  after  he 
quitted  the  Court  they  might  have  been  devoted  to 
refreshment,  and  the  calls,  at  which  the  Plaintiff  does 
not  depose  he  was  present,  might,  compatibly  with  what 
is  sworn,  have  taken  place  before  the  Defendant  at- 
tended, the  commissioners.- 

Park  J.  I  have  no  doubt  that  the  Defendant,  when 
attending  the  commissioners'  court,  going  thither,  and 
returning  thence,  was  entitled  to  the  privilege  of  ex- 
emption from  arrest.  He  had  an  interest  in  being 
present,  and  the  bond  he  entered  into  as  petitioning 
creditor  requires  that  he  shall  cause  the  commission  to 
be  duly  prosecuted.  And  it  is  equally  clear  that  this  is 
the  court  he  ought  to  apply  to  to  enforce  the  privilege. 
As  to  the  alleged  deviation  from  his  direct  route  home- 
wards, the  privilege  ought  to  be  dealt  out  with  a  liberal 
hand.  Lightfoot  v.  Cameron  and  WiUingham  v.  Mat-- 
thews  are  strong  cases  to  that  effect.  In  answer  to  an 
application  of  this  kind  the  Court  must  be  fully  satisfied, 

and 
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and  not  left  inerely  to  draw  an  inference  that  the  party        18S2* 

Was  out  of  his  direct  course.  „  "  "^ 

Selby 

V. 

BoSANQUET  J.  I  am  of  the  same  opinion.  I  think  Hills, 
tiiat  the  Defendant  had  a  sufficient  interest  in  attending 
the  commissioners  to  protect  him  eundo^  morandoj  et 
reieundOj  and  that  this  is  the  proper  court  to  enforce  his 
privilege.  The  only  question  is,  whether  or  not  he  has 
abased  that  privilege.  He  is  arrested  two  hours  after  he 
has  left  the  commissioners,  on  the  Surrey  siA^  oi  London 
bridge  in  a  direct  line  towards  his  home.  That  circum* 
stance  calb  on  the  Plaintiff,  if  he  would  vindicate  the 
arrest,  to  shew  clearly,  and  not  by  mere  inference,  how 
the  two  hours  were  disposed  of  by  the  Defendant 

Alderson  J.  It  is  clear  that  the  Defendant,  in 
attending  the  commissioners,  must  be  considered  as  a 
party  concerned  in  his  own  cause.  And  WiUingham  v. 
Matthews  is  decisive  to  shew  that  the  application  for  dis- 
diarge  is  properly  made  to  this  Court.  Upon  the  last 
point  I  have  not  been  without  doubt  But  I  think  the 
circarostance,  that  the  Defendant  was  in  a  direct  line 
towards  his  home,  throws  it  upon  the  Plaintiff  to  account 
for  the  time  which  had  elapsed  before  the  arrest 

Rule  absolute. 
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Jan.  a;.  Woodcock  v.  Nuth. 

Use  and  occu-  T  T  SE  and  occupation.     The  Plaintiff  sought  to  re- 

pation.    l>t''  cover  25/.  for  two  quarters*  rent  alleged  to  be  due 

had  occupied  ^^^^  ^^  Defendant  at  Lady-day  1831. 

under  a  lease  At  the  trial  before  Park  J.,  Middlesex  sittings  after 

^t'^d'S^  3ficAfle/OT£7s  term,  it  appeared  that  the  Defendant  had 

i829f  paid  a  held  the  Plaintiff's  premises  under  a  lease  which  ex- 

quarter's  rent  pi^ed  at  Lady-day  1829  ;  that  on  Midsummer-day  1829, 

m^rdayxSio,  '^^  '^^  ^^^^  ^  ^^  *^^°  ^"  ^^  premises,  he  paid 

deducting  21.  105.  for  a  quarter's  occupation,  orer  and  above  10/L, 

•omething  or  ^j^j^jjj  ^^  ^^  allowed  to  retain  for  repairs.     Since  that 

repairs  i  he  ^                                                                     ^         ^ 

n^as  not  after-  time  rent  had  been  paid  at  irregular  periods  by  one 

wards  seen  on  Lewis^  who  occupied  the  premises, 
hut  the  rent*  '^^^  collector  stated  that  Lewis  paid  on  account  of 
was  paid  at  the  Defendant,  but  assigned  no  reason  for  such  state- 
irregular  in-  jjjgj^j      rpj^^  Defendant,   since  Midsummer  1829,  had 

tervals  by  £.,  ,                                          '                                                    , 

who  was  in  resided  at  Hammersmith^  a  fact  with  which  the  Plaintiff 

occupation  for  ^^s  acquainted. 

two  years:  '^^^  learned  Judge  having  left  it  to  the  jury  to  say 

Held,  that  it  whether  the  Plaintiff  had  accepted  Lewis  as  his  tenant, 

was  correctly  ^  verdict  was  found  for  the  Defendant,  which 

left  to  a  jury 
to  find  whe- 
ther the  lessor  Jones  Serjt.  moved  to  set  aside  on  the  ground  of  mis- 

£.  as  a  tc-  direction.     The  Plaintiff  by  proving  the  Defendant  to 

nant>  and  the  have  been  in  possession,  and  to  have  paid  rent,  shewed 

f^^^dT'^D  ^"o^g*^  ^  r^^se  a  presumption  of  a  yearly  tenancy,  and 

fendant,  the  to  cast  on  the  Defendant  the  burthen  of  shewing  by 

Court  refused  ^hat  means  such  tenancy  had  been  determined :   Ward 

the  verdict.  ^*  ^^^^'  (^)     I^  Harland  v.  Brmnley  (6)  it  was  held 

{a)  9  Pruct  291.  (b)  1  Siark,  N,  R.  455. 

that 
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iJiat  where  a  defendant  has  been  shewn  to  be  in  pos- 
session, the  continuance  of  the  tenancy  is  to  be  pre- 
sumed until  the  contrary  appears;  and  by  Bull  v. 
JSiibs(a)  and  Harding  v.  Cretkom{b)  it  is  established 
that  for  the  purposes  of  an  action  by  the  lessor,  the 
occupation  of  an  under-tenant  is  the  occupation  of  the 
lessee* 

A  rule  nisi  having  been  granted, 


18S2. 


WOODOOGK 
NUTH* 


Wilde  Seijt.  shewed  cause.  The  evidence  is  not 
sufficient  to  raise  a  presumption  that  the  Defendant 
if  tenant  From  the  circumstance  of  his  having  made  a 
payment  on  a  precise  quarter  day,  and  having  never  been 
on  the  premises  since,  the  presumption  is  rather  the 
other  way.  In  Freeman  v.  Jewry  (c),  A.  being  in  pos- 
session under  a  lease  for  years,  underlet  the  premises 
from  year  to  year  to  the  defendants,  who  knew  the 
extent  of  his  interest ;  the  plaintiff  afterwards  took  a 
lease  of  the  same  premises,  expectant  on  the  deter- 
mination of  A.^8  term;  and  the  defendants,  afler  the 
determination  of  ^.'s  term,  continued  in  possession  for 
a  quarter  of  a  year,  when  they  paid  the  rent  for  that 
period,  and  claimed  to  give  up  the  premises;  and  it  was 
held,  in  an  action  for  use  and  occupation  for  a  subse- 
quent period,  that  there  was  no  evidence  of  a  tenancy 
continuing  beyond  that  quarter  of  a  year.  In  Ward 
v.  Mason  the  only  question  was,  whether  there  were 
any  facts  to  go  to  the  jury  in  discharge  of  the  de- 
fendant. In  the  present  case  the  occupation  and  pay- 
ment by  Lewisj  coupled  with  the  absence  of  the  de* 
fendant,  were  sufficient  to  warrant  the  direction  of  the 
Judge  and  the  finding  of  the  jury.  In  Harland  y. 
Bromley  it  did  not  appear  that  the  defendant  was  out 
of  possession. 


[a)  8  T.R,  3*7.  {b)  i  Ejp.  57. 


Jones. 
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Jimes.  In  Freeman  v.  Jewry^  the  defendants  had 
claimed  to  give  up  the  possession  at  the  end  of  the  ternif 
and  the  premises  remained  unoccupied.  So  in  Hall  v. 
Burgess  {a\  a  tenant,  who  paid  rent  half  yearly,  having 
quitted  at  the  end  of  a  year,  and  the  landlord  having  re- 
let the  premises  to  a  new  tenant  before  another  half 
year  expired,  it  was  held  he  could  not  recover  from  the 
old  tenant  for  the  interval  between  his  quitting  and  the 
entry  of  the  new  tenant  But  here  the  Defendant  is 
shewn  to  have  been  in  possession  and  to  have  paid  rent; 
and  there  is  nothing  to  shew  that  Ijcwis  was  not  his 
servant  or  under-tenant,  or  that  the  PlaintiiF  had  ac- 
cepted Lewis  as  tenant  instead  of  the  Defendant 


TiNDAL  C.  J.  There  is  no  reason  for  setting  aside 
this  verdict  It  is  not  necessary  to  determine  whether 
at  the  expiration  of  his  term  Nuth  became  tenant  from 
year  to  year.  Assuming  that  he  did,  which  is  the  most 
favourable  supposition  for  the  Plaintiff,  the  question  is, 
whether  there  was  any  evidence  of  a  new  tenancy.  The 
PIdntiff  contends  there  was  none ;  but  I  think  there 
was  enough  to  be  left  to  a  jury,  and  to  warrant  the  con- 
clusion they  have  drawn. 

The  premises  in  question  were  originally  let  to  Ntdh^ 
and  at  Midsummers-day  1829,  precisely  a  quarter  after 
his  term  had  expired,  he  paid  a  quarter's  rent,  deduct- 
ing 10/.  for  certain  repairs.  That  is  the  only  time  he 
has  been  seen  on  the  premises,  since  the  term  expired, 
and  the  rent  has  never  since  been  paid  upon  the  precise 
quatter-day.  What  is  the  reason  of  this  difference? 
It  is  natural  that,  during  the  continuance  of  a  tenancy, 
the  lessor  should  not  be  rigid  to  exact  payment  on  the 
precise  day  when  it  becomes  due ;  it  is  natural  that. 


(a)  sB,t!fC,  33a.     See  aleo  also  Bhbop  v.  Howardy  » -B.  £ff 
C.  zoo. 

when 
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'vhen  the  parties  come  to  a  settlemeDt  upon  the  tenaut's 
qaitting,  the  settlement  should  take  place  upon  a  quarter 
day.  It  is  also  to  be  observed^  th^  Nuthy  ever  since 
the  payment  in  question,  has  lived  at  Hammersmith^  and 
that  all  the  subsequent  payments  have  been  made  by 
Lewis  or  his  wife.  It  is  true  the  witness  says  he  received 
them  on  account  of  Ntdh^  but  he  gives  no  reason  for  such 
an  assertion,  which  seems  to  have  been  no  more  than  an 
inference  of  his  own.  That  being  so,  and  no  applica- 
tion having  been  made  to  Nuthy  although  the  landlord 
knew  he  was  living  at  Hammersmith^  I  cannot  say  there 
was  not  evidence  to  go  to  a  jury  that  Lems  was  really 
the  tenant 


1832. 


BosANQUET  J.     I  am  of  the  same  opinion.    The  case 
has  gone  to  the  jury  with  the  consent  of  the  Plaintiff's 
counsel,  and  the  question  is,  whether  there  was  reason- 
able evidence  to  support  the  verdict,  the  Plaintiff  insist^^ 
ing  that  Ntdh  was  his  tenant  during  the  time  for  which 
rent  has  been  demanded.     Nq  doubt,  payment  of  rent 
is  prim&  facie  evidence  of  a  continuing  tenancy,  but  it 
is  evidence  which  may  be  rebutted ;  and  what  are  the 
facts  here  ?     Nuth  makes  a  payment  of  rent,  deducting 
something  for  repairs,  at  a  precise  quarter  day ;  and  it 
must  be  taken  that  he  quitted  the  premises  on  that  day, 
for  he  is  never  seen  tliere  afterwards ;  but  the  business 
of  a  publican  is  from  that  time  carried  on  in  the  pre- 
mises by  Ltwisy  who  pays  the  rent  for  four  successive 
quarters.  During  this  time  NutVs  residence  was  known 
to  the  Plaintiff,  and  yet  he  was  never  applied  to.  .  As  to 
the  collector's  saying  that  he  received  the  rent  on  ac- 
count  of  Nuthj  that  appears  by  the  learned  Judge's 
report  to  have  been  his  own  inference,  and  not  a  state- 
ment grounded  on  any  fact  within  his  knowledge. 


Vol.  VIII. 


N 


Alderson 
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Alderson  J.  If  this  case  depended  on  the  principle 
said  to  have  been  laid  down  by  Lord  TerUerden  in 
Freeman  v.  Jewry^  I  should  pause  before  I  gave  it  my 
assent.  But  it  is  not  necessary  to  decide  that  point ; 
for  though  under  some  circumstances  a  man  may  be- 
come tenant  by  act  of  IaW|  the  lessor  may  afterwards 
accept  another  tenant  in  his  stead.  The  PlaintiiF's  case 
here  rests  altogether  on  the  testimony  of  the  collector, 
to  which  the  jury  were  entitled  to  give  what  degree  of 
credit  they  chose.  He  thought  fit  to  append  to  his 
statement  of  the  receipt  of  rent  the  qualification,  that 
he  received  it  on  account  of  tfuih.  The  jury  might 
believe  the  payment,  and  yet  see  grounds  to  disbelieve 
the  qualification  appended  by  the  witness. 


Park  J.  There  is  great  weight  in  the  circumstance, 
that  the  last  time  Huih  paid  rent  it  was  on  the  exact 
quarter  day ;  that  he  was  never  afterwards  seen  on  the 
premises,  and  that  the  payments  of  Lems  were  at  irre- 
gular periods.  The  allegation  of  the  collector,  that  the 
money  was  received  from  Lems  on  account  of  'Nuth^ 
was  merely  his  own  inference,  unsupported  by  any  fact 
which  he  could  mention. 

Rule  discharged. 


Jan*  %s* 


Cantwell  V.  Earl  of  Stirling. 


It  is  no  nrO  an  action  on  a  bill  of  exchange,  the  Defendant 

ground  for  a  pleaded  as  follows :  — 

ment,  that  a'        -^"^  ^^  Right  Honourable  Alexander  Earl  of  Stirling 

Defendant,        and  Dovan,  of  that  part  of  the  United  Kingdom  of 

sued  as  a 

Scotch  peer,  is  also  described  as  having  priyilege  of  parliament. 

Great 
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Great  Britain  and  Ireland  called  Scotland,  —  whom  the 
Plaintiff  by  his  said  declaration  admits  to  be  Earl  of 
Stirling  and  Damn,  but  alleges,  that  he,  the  said  Plain- 
uSt  sued  out  his  original  writ  against  him  as  Alexander 
Humphreys  Alexander,  calling  himself  Earl  of  Stirling: 
and  against  whom  the  Plaintiff  has  thereupon  declared 
as  the  Right  Honourable  Alexander  Alexander  Earl  of 
Stirling  and  Dovan,  having  privilege  of  Parliament,  — 
comes  and  defends  the  wrong  and  injury,  and  prays 
judgment  of  the  same  writ  and  declaration  thereon 
founded,  because^  he  says,  that  he  now  is,  and  before 
and  at  the  time  of  saing  out  the  said  writ  was  and  from 
thence  hitherto  hath  been  Earl  oi  Stirling  and  JDovan,  of 
that  part  of  the  United  Kingdom  of  Great  Britain  and 
LreUauL  called  Scotland,  and  entitled  to  and  has  and  had 
privilege  of  peerage ;  but  he  further  says  that  he  has 
not,  nor  had  he  on  tlie  day  of  suing  out  the  said  writ, 
or  at  any  time  since  hitherto  privilege  of  parliament,  as 
by  the  declaration  is  above  supposed;  and  this  he  is 
ready  to  verify.  Wherefore  he  prays  judgment  of  the 
said  writ  and  declaration  thereon  founded,  and  that  the 
same  may  be  quashed. 
Demurrer  and  joinder. 


1832. 


Cantwell 

Earl  of 
Stirling. 


Mereaether  Seijt.  in  support  of  the  demurrer.  A 
plea  of  peerage  ought  to  shew  in  what  manner  the 
peerage  was  created ;  and,  if  the  Defendant  was  not  the 
first  peer  under  that  creation,  the  mode  in  which  the 
peerage  came  to  and  vested  in  him ;  but  this  plea  does 
not  even  contain  any  distinct  or  positive  allegation  that 
the  Defendant  was  or  is  a  peer  of  Scotland.  And  the 
Defendant  cannot  plead  in  abatement  of  the  writ,  or 
of  the  declaration  in  respect  of  the  form  of  the  writ, 
without  craving  oyer  of  the  writ.  The  allegation  that 
the  Defendant  has  privilege  of  parliament  is  mere  sup- 
plusage.  And  the  assertion  in  the  plea,  of  the  Defendant's 

N  2  tide 
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Cantwell 

V, 

Earl  of 
Stirling. 


tide  to  privilege  of  peerage,  and  the  denial  of  his  privi- 
lege of  parliament  makes  the  plea  double. 

Spankie  Seijt.  contra.  This  is  rather  a  plea  of  mis- 
nomer in  title  of  dignity  than  a  plea  of  peerage.  It  is 
beneath  the  Defendant's  dignity  to  treat  him  as  having 
privilege  of  parliament  only.  Privilege  of  peerage  is 
of  a  higher  nature.  Thus,  if  a  defendant  be  named 
baronet  only,  where  he  is  knight  and  baronet,  he  may 
plead  it  in  abatement.     Com.  Dig.  Abatement  (F),  19. 

TiNDAL  C.  J.  In  this  case  the  Defendant  has  been 
impleaded  by  his  proper  name  of  dignity,  and  has  been 
brought  into  court  by  the  proper  process;  but  he  sets 
up  as  ground  of  complaint  that  lie  is  described  as 
having  privilege  of  parliament,  and  contends  that  he 
ought  to  be  described  as  having  privilege  of  peerage* 
And  the  question  is,  whether  those  words  may  not  be 
rejected  as  surplusage.  No  authority  has  been  adduced 
to  shew  that  in  a  case  like  this  the  words  ^^  having 
privilege  of  peerage,"  are  necessarily  to  be  inserted 
in  the  declaration.  In  order  to  prevent  a  party  from 
being  sued  a  second  time  for  the  same  cause  of  action, 
the  law  provides  that  he  shall  be  sued  by  his  proper 
title,  and  so  be  enabled  to  produce  the  judgment  against 
him  in  bar  of  another  suit.  He  may,  therefore,  plead 
misnomer  when  sued  by  the  wrong  Christian  or  sur- 
name, and  may  object  to  the  misdescription  if  sued  by  a 
wrong  title  of  dignity.  The  Defendant,  however,  pro- 
poses to  go  further  than  that,  and  complains  of  a  mis- 
statement in  what  is  mere  matter  of  addition.  But  at 
least  it  should  appear  that  the  addition  in  question  is 
material ;  for  it  is  laid  down  in  Com.  Dig.  (a),  <*  If 
the  defendant  be  named  A.  B.  of  P.,  he  may  say  that 


{a)  Abatement 9  F.  23. 


he 
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he  is  A.  B.  of  Z).,  and  not  of  P.  So,  if  he  be  named 
A.  B.^  smithy  he  may  say  he  is  A.  B,j  carpenter^  and  not 
smith.  But  if  the  addition  be  immaterial,  a  mistake 
cannot  be  pleaded  in  abatement :  as,  in  an  action  against 
A.  B,j  citizen  of  Y.,  one  of  the  company  of  M,  it  is 
no  plea  that  he  was  not  of  the  company;  or  against 
J.  M,j  attorney  of  Peter  de  Medicisj  it  is  no  plea  that  he 
b  not  his  attorney;  or  against  A.M.j  dominam  de  B»f 
when  she  is  not  a  lady."  These  are  cases  of  mere  idle 
description,  the  name  of  itself  being  sufficient  to  distin- 
guish the  defendant.  In  like  manner,  and  for  Uie  same 
reason,  we  may  throw  out  of  the  declaration  here  the 
words  **  having  privilege  of  parliament." 
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Cantwell 

Earl  of 
Stibling. 


Park  and  Bosanquet  Js.  concurred. 

Alderson  J.  The  real  question  is.  Whether  these 
additions  constitute  any  part  of  the  name.  By  the 
authorities  which  have  been  referred  to  it  is  plain  that, 
when  immaterial,  they  are  considered  no  part  of  the 
name,  and  may  be  rejected  as  surplusage.  There  must, 
therefore,  be  judgment  of 

Respondeat  ouster. 


Same  v.  Same. 


Jan.  $1. 


T)URSUANT  to   the  above  decision,  judgment  of  A  pirty  has  in 

respondeat  ouster  was  signed  by  the  Plaintiff  in  this  §!"  ,  .    *"^ 
cause,   and   notice   thereof  given   to   the   Defendant's  plead  after 
attorney  on  the  25th  of  January.  judgment  of 

On  the  27th,  at  six  in  the  afternoon,  the  Plaintiff  J^^g^^ 
signed  judgment  for  want  of  a  plea. 

At  eight  on  the  same  evening  the  Defendant  filed  a 

N  3  plea 
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IBS2.  plea  of  nonnosmmpsit,  and  now  moTed  to  set  aside  the 
last  judgment  for  irregularity,  contending  that  he  had 
four  days'  time  to  plead  after  the  judgment  oi  respondeat 
ouster. 

Merewether  Seijt*  opposed  the  motion  on  an  affidavit 
whidi  stated  that  the  last  judgment  had  been  signed 
under  the  advice  of  an  officer  of  the  Court,  and  that 
the  action  was  brought  on  a  bill  of  exchange  due 
May  SI.  183 1,  being  a  renewal  of  a  previous  bill  di»* 
honored  by  the  Defendant  At  all  events  the  Defendant 
should  have  applied  for  time  to  plead,  as  he  was  bound 
to  plead  instanier^  having  delayed  the  Plaintiff  by  a 
nugatory  plea  in  abatement     But 

The  Court  thought  that  in  general  after  judgment  of 
respondeat  ouster^  the  party  has  four  days  to  plead,  and 
made  the  rule 

Absolute  without  costs. 


San,  a3.  DoE  deni.  Pearson  v.  Ries  and  Knapp. 

« Sept.  ax.  nPHE  lessor  of  the  Plaintiff  sought   to  obtain  pos« 

u'r  session  of  certain  premises  in  the  Strand  hy  virtue 

to  let,  and  P.  of  the  following 

to  take,  a  «  Memorandum  of  an  agreement  made  this  21st  day 

unfinished  o( September  1 829,  between  Messrs*  John^  James^  William^ 

state,  for  the 

term  of  sixty  years,  being  the  whole  term  that  JT.  has  the  same  leased  to  him,  at  the 
rent  of  s%$L  payable  quarterly,  the  first  payment  to  be  made  for  the  half  quarter  al 
ChrUtmcu  next ;  P.  to  insure  the  premises,  and  to  have  the  benefit  of  an  insurance 
lately  paid :  a  lease  and  counterpart  to  be  prepared  at  the  expense  of  P.,  and  to  contain 
all  the  clauses,  covenants,  and  agreements  K,  entered  into  in  the  lease  granted  to  him  :** 
Heidi  an  actual  demisey  and  not  a  mere  agreement  for  a  lease, 

and 
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and  Henry  Knapp,  of  Cirencester  Place  and  Foley  Street^        18S2. 
in  the  parish  of  Si.  Mary-le^bonef  and  county  of  Middle"     Ij   ^"^^ 
sexj  builders,  on  the  one  part,  and  Mr.  William  Pearson^      Peaasov 
of  London  Wallj  in  the  city  of  London^  auctioneer,  on  v 

the  other  part. 

^*  The  said  Johiy  James^  William^  and  Henry  Knapp 
agree  to  let,  and  the  said  William  Pearson  agrees  to 
take^  all  that  house  and  premises,  exhibition-room, 
vaults,  and  cellars,  in  the  unfinished  state  they  are 
now  in,  situate  on  the  south  side  of  the  Strand^  and 
known  as  numbered  101  and  102,  the  same  being  in 
depth  from  the  Strand  to  Fountain  Courts  and  in  the 
parish  of  St.  Clements  Danes^  and  county  aforesaid,  for 
the  term  of  sixty  years,  or  thereabouts ;  being  the  whole 
term  that  they  the  aforesaid  John,  JameSj  William^  and 
Henry  Knapp  have  the  same  premises  leased  unto  them ; 
at  the  yearly  rent  or  sum  of  525/.,  clear  of  the  land-tax, 
sewers  rate,  and  all  other  rates,  taxes,  and  assessments 
whatsoever,  that  now  are  or  may  be  hereafter  imposed 
by  act  of  parliament  or  otherwise,  whether  parliamentary 
or  parochial ;  the  said  rent  to  be  paid  quarterly  on  the 
four  most  usual  days  of  payment  of  rent;  the  first  pay- 
ment to  be  made  for  the  half  quarter  at  Christmas  next. 
The  said  William  Pearson  also  agrees  to  insure  the 
whole  of  the  premises  in  the  Westminster  Fire  Office  in 
the  sum  of  5000/.,  in  the  joint  names  of  William  Pearson 
and  John^  Jamesj  William^  and  Henry  Knappj  or  such 
other  name  or  names  as  they  may  appoint.  The  said  {a) 
lease  and  counterpart  to  be  prepared  by  the  attorney  of 
the  said  John^  Jamesj  William^  and  Henry  Knapp^  and 
at  the  expense  of  the  said  William  Pearson^  and  to  con- 
tain all  the  clauses,  covenants,  and  agreements  that  they 
the  said  John^  James^  William^  and  Henry  Knapp  have 
entered  into  and  agreed  upon  in  the  lease  granted  unto 
them  of  the  aforesaid  premises. 

(a)  Sic. 
N  4  «  Mr. 
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18S2.  ^*  Mr,  Pearson  to  have  the  benefit  of  the  insurance 

which  has  been  lately  paid,  without  any  charge  or  ex- 
pense to  himself  for  the  same.  In  witness  whereof  the 
aforesaid  parties  have  hereunto  set  their  hands  the  day 
and  year  first  above  named. 

W.  Pearson. 

«/.,  J.,  W.,  and  H.  Knapp" 

At  the  time  of  the  agreement  the  Knapps  had  mort- 
gaged the  premises.  They  were  partly  unfinished,  and 
stood  in  need  of  considerable  repairs,  and  the  lessor  of 
the  Plaintiff  was  let  into  immediate  possession,  to  finish 
them  at  his  own  expense. 

The  Defendants  resisted  the  action  on  the  ground 
that  the  above  instrument  was  only  an  agreement  for  a 
lease,  and  not  a  demise  per  verba  de  prtesenti;  and  a 
verdict  having  been  obtained  for  the  Plaintiff  at  trial 
before  Tindal  C.  J.,  Middlesex  sittings  after  last  term, 

Storks  Serjt.  obtained  a  rule  nisi  to  set  it  aside  on 
the  ground  urged  at  the  trial. 

Wilde  Serjt.  {Bompas  Seijt.  was  with  him)  shewed 
cause,  and  relied  on  the  stipulation  to  pass  the  whole  of 
Knapp's  term  upon  the  covenants  under  which  they  them- 
selves held  it,  coupled  with  the  words  "  agree  to  let  and 
agrees  to  take,"  as  indicating  an  intention  that  an  im- 
mediate interest  should  pass ;  when  the  Court  called  on 

Storks^  {Stephen  Serjt.  was  with  him,)  to  support  the 
rule.  They  cited  Goodtitle  d.  Estwicke  v.  lVay{a)y  Doe  d. 
Come  v.  Clare  (i),  Morgan  v.  Bissell  (c),  Poole  v.  Bent' 
ley  (rf).    Tempest  v.  Rowlings  (^),   Hamerton  v.  Stead  (g), 

(a)  I  T.  U.  735.  (d)  1%  EojU  168. 

(b)  %  T.  R.  739.  (e)  13  East,  18. 

(c)  3  Taunt.  6$.  t?)  3  A  Gf  C.  478. 

Dtini 
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JDunk  Y.  Hunter  {a);  but  the  point  in  question  having     ,   1832. 

heeu  so  repeatedly  and  recently  discussed,  (see  Staniforth 
y»Fox{b)j  where  ail  the  authorities  are  collected,)  it  would 
be  superfluous  to  state  more  than  that  the  stipulation 
for  a  lease,  of  which  the  covenants  were  undefined,  — and 
for  the  payment  of  only  half  a  quarter's  rent  at  Christ- 
mas,  though  the  agreement  bore  date  September  21st,  — 
and  the  circumstance  of  the  Knapps*  having  mortgaged 
the  premises,  —  were  relied  on,  as  shewing  an  intention 
that  an  immediate  interest  should  not  pass. 

TiNDAL  C.  J.  Both  on  the  form  of  the  instrument 
itself  and  on  the  authority  of  decided  cases,  I  think 
this  agreement  is  not  executory,  but  conveys  a  present 
interest  to  the  lessor  of  the  Plaintiff.  Upon  the  general 
and  leading  principle  in  such  cases,  we  are  to  look  to 
the  words  of  the  instrument  and  to  the  acts  of  the 
parties  to  ascertain  what  their  intention  was:  if  the 
words  of  the  instrument  be  ambiguous,  we  may  call  in 
ud  the  acts  done  under  it  as  a  clue  to  the  intention  of 
the  parties.  The  instrument  in  question  undoubtedly 
does  contain  a  stipulation  for  a  future  lease  and  counter- 
party  and  that  rent  shall  not  be  paid  for  the  first  half 
quarter  after  the  date  of  the  instrument  Those  are  the 
points  chiefly  relied  on  by  the  Defendants.  The  lessor 
of  the  Plaintiff  contends  that  the  instrument  contains 
words  which  have  been  decided  to  be  words  of  present 
demise  {c) ;  that  the  agreement  for  a  future  lease  is  not 
incompatible  with  a  present  demise  ((/),  particularly 
where,  as  in  the  present  case,  the  party  is  let  into  im^- 
mediate  possession,  although  no  precise  day  is  men- 
tioned from  which  rent  is  to  commence. 

(a)  sB.&  j1.  322.  (d)  Doe     dem.     Walker     v. 

\b)  7  Bingb,  590.  Grovesy  1$  Eastf  244*     Barry 

{c)  See    Stani/ortb    v.  Foxy      v.  NugenU  cited  in  Roe  v.  jUb- 

7  Bingb.  590.  burner^  5  T./i.  165. 

First, 
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1882.  First,  then,  as  to  the  stipulation  for  a  future  lease. 

In  all  the  cases  in  which  such  a  stipulation  hat  been 
held  to  render  the  agreement  containing  it  executory, 
the  terms  of  the  future  lease  have  been  unascertained  at 
the  time  of  entering  into  the  agreement,  whereas  here^ 
the  future  lease  is  to  be  prepared  by  the  attorney  of  the 
Defendant  Knapp^  and  to  contain  ^^  all  the  clauses, 
covenants,  and  agreements  that  they,  the  KnappSj  have 
entered  into  and  agreed  upon  in  the  lease  granted  to 
them  of  the  aforesaid  premises:'*  clauses,  therefore, 
which  were  either  in  the  possession  of  the  KnappSj  or, 
at  least,  within  their  knowledge.  This  agreement  for  a 
future  lease,  therefore,  leaves  nothing  uncertain,  and 
does  not  fall  within  the  principle  of  those  cases  which 
have  held  an  agreement  with  a  clause  for  a  future  lease 
executory,  on  the  ground  of  present  uncertainty. 

The  next  point  is,  that  no  precise  day  is  fixed  from 
whence  the  rent  is  to  commence.  If  that  had  been  Idt 
quite  uncertain,  there  might,  perhaps,  have  been  some 
ground  for  contending  that  the  lessor  of  the  plaintiff 
took  no  interest  in  the  premises  till  the  time  when  rent 
was  to  accrue.  But  taking  all  the  circumstances  of  the 
case  together,  the  observation  rather  makes  the  other 
way.  For  on  the  execution  of  the  agreement  at  the  end 
of  September  the  party  is  put  into  immediate  possession 
of  premises  requiring  considerable  repairs,  and  at  the 
Christmas  following  he  is  to  pay  half  a  quarter's  rent. 
We  cannot  but  infer  from  this  that  he  was  to  be  ex- 
cused paying  any  rent  for  the  half  quarter  which  be 
would  probably  be  obliged  to  devote  to  repairs,  and 
during  which,  consequently,  he  would  have  no  enjoy- 
ment of  the  premises. 

Now,  what  are  the  arguments  on  the  other  side? 
"  Agrees  to  let  and  agrees  to  take^*  have  been  held 
words  of  present  demise  from  the  case  of  Goodtitle  d, 
Eilwicke  v.  Way  to  the  present  time.     Then,  the  party 

is 
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is  put  into  immediate  possession;  and  what  circum-  1832. 
stance  can  guide  us  with  more  certainty  to  the  conclu- 
sion that  it  was  intended  to  pass  an  immediate  interest  ? 
If  the  landl(H'd  meant  that  the  instrument  should  be 
only  executory,  at  least  by  giving  possession,  he  fur- 
nishes the  strongest  evidence  the  other  way.  But  there 
are  other  circumstances  to  lead  us  to  the  same  conclu- 
sion* The  premises  were  unfinished ;  the  tenant  was 
to  put  them  in  repair.  If  the  agreement  were  only 
executory,  the  landlord  might  exclude  the  tenant  before 
he  had  derived  any  benefit  from  the  expense  incurred ; 
a  risk  to  which  no  prudent  person  would  be  likely  to 
expose  himself.  Then,  there  is  a  stipulation  that  the 
tenant  is  to  insure^  and  to  have  the  benefit  of  an  insur-^ 
ance  lately  made.  What  does  that  shew,  but  that,  as 
he  takes  the  former  insurance,  he  is  to  be  responsible 
ibr  the  premises  from  the  time  of  the  transfer ;  and  he 
could  only  be  called  on  to  be  so  responsible  on  the 
sopposition  of  his  taking  an  immediate  interest.  There 
is,  indeed,  good  reason  to  contend,  that  the  agreement 
was  meant  to  be  an  absolute  assignment  of  all  the  interest 
the  Knapps  had  in  the  premises. 

It  was,  at  all  events,  a  legal  demise,  with  a  right  to 
immediate  possession,  and,  therefore,  the  rule  which  haa 
been  obtained  on  the  part  of  the  Defendants,  must  be 
discharged. 

Park  J.  The  intention  of  the  parties  must  be  col-' 
lected  from  the  instrument  they  have  executed,  and 
looking  at  that,  as  far  as  the  term  is  concerned,  there 
seems  to  have  been  an  intention  to  assign  it.  But  the 
lessor  of  the  Plaintifi*  was  to  complete  the  premises,  and 
to  have  the  benefit  of  an  insurance  already  effected,  and 
those  circumstances,  taken  together,  are  almost  con- 
clusive to  shew  an  intention  to  pass  an  immediate  interest. 
I  refi'ain  from  going  into  the  cases,  because  we  have  so 

recently 
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1832.  recently  considered  them  in  Pinero  v.  Judson{a)  and 
Staniforth  v.  Fox^  where  they  were  all  collected.  In 
Roe  dem.  Jackson  v.  Ashbumer  (i)  Ashhurst  J.  said,  **  I 
entirely  agree  to  the  position,  that  whether  an  agreement 
of  this  kind  shall  or  shall  not  be  considered  as  a  lease, 
ought  to  depend  on  the  intention  of  the  parties ;  which 
must  be  collected  from  the  words  of  the  agreement,  and 
from  collateral  circumstances.  Where  the  words  are 
de  p'cesentij  *  I  demise,  &c.,'  or  an  agreement  that  '  the 
party  shall  hold  and  enjoy,'  and  the  party  is  jmmedi- 
ately  put  into  possession,  the  landlord  shall  not  after- 
wards turn  him  out  of  possession,  and  say  that  it  was  not 
a  present  demise;  for  the  permitting  the  party  to  enter 
is  strong  evidence  to  shew  that  the  landlord  intended  to 
give  a  present  interest."  That  is  the  ground  on  which 
we  decide  here.  If  these  be  words  of  present  demise, 
it  is  immaterial  whether  the  instrument  be  called  a  lease, 
an  agreement,  or  a  memorandum  of  agreement.  In 
Goodtitle  d,  Estwicke  v.  Way^  the  duration  of  the  term 
was  not  settled,  nor  the  covenants  oF  the  lease.  In  Doe 
d.  Coore  v.  Clare  the  lessor  had  no  power  to  grant  a 
lease.  In  Tempest  v.  Rawlings  the  covenants  for  the 
future  lease  were  not  ascertained,  and  the  party  was  not 
let  into  possession ;  but  Poole  v.  Bentley  is  not  distin- 
guishable from  the  present  case. 

BosANauET  J.  I  am  of  the  same  opinion.  The 
question  is,  whether  it  was  the  intention  of  these  parties 
that  the  lessor  of  the  plaintiff  should  take  an  immediate 
interest,  or  wait  till  the  execution  of  a  future  lease. 
However  desirable  it  may  be  to  find  some  certain 
criterion  for  ascertaining  the  intention  of  parties  upon 
such  occasions,  the  difference  between  instruments  is  so 
great  that  none  such  has  yet  been  discovered.     The 

{m)  6Bingk.2o6.  (h)  5  T.  R.  163. 

stipulation 
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ipulation  to  grant  a  future  lease  has  been  considered        1832. 
insafficient  for  that  purpose,  for  though  a  circumstance 
to  be  looked  at,  it  is  of  itself  inconclusive.     The  Ian-   , 
^aage  adopted  in  the  present  instrument  has  always 
been  held  to  import  a  present  demise,  and  that  inference 
is  borne  out  by  the  acts  of  the  parties.     The  lessor  of 
the  plaintiff  takes  a  large  unfinished  house  at  a  con- 
siderable rent ;  he  enters  immediately,  and  at  the  end  of 
the  first  quarter  is  to  pay  only  half  a  quarter's  rent:  but 
nothing  is  more  common  than  an  abatement  out  of  the 
first  payment  of  rent,  where  the  tenant  is  to  begin  by 
laying  out  money  on  the  premises.     Then,  the  transfer 
of  the   existing  assurance   could   scarcely  have    been 
agreed  on  if  the  tenant  was  not  to  take  an  immediate 
interest  in  the  premises.     And  there  is  no  validity  in 
the  objection  that  the  covenants  in  the  future  lease  were 
left  uncertain,  for  it  was  to  contain  the  same  covenants 
as  that  which  the  Knapps  either  had  in  their  possession, 
or  bad  the  means  of  referring  to. 

Alderson  J.  There  is  nothing  in  the  circumstance 
that  the  rent  was  not  to  commence  from  the  date  of  the 
agreement.  It  is  accounted  for  by  the  fact,  that  the 
lessor  of  the  Plaintiff  was  to  complete  an  unfinished 
house ;  and  it  was  the  obvious  intention  of  the  parties 
that  an  allowance  should  be  made  for  the  time  during 
which  he  should  have  no  useful  occupation. 

It  would  be  most  unjust  to  hold,  that  on  this  account 
the  immediate  interest  did  not  pass ;  for,  if  that  were  so, 
the  party  might  incur  expense  in  repairs,  and  then  be 
deprived  of  the  fruits. 

There  are  many  parts  of  the  agreement  which  go  to 
shew  an  intention  to  pass  an  immediate  interest,  and 
there  b  nothing  but  the  stipulation  for  a  future  lease  that 
has  an  aspect  the  other  way.  A  stipulation  to  that 
effect,  however,  has  been  holden  to  shew  an  intention  of 

giving 
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Dob  dem. 
Pearsow 

V. 

Rixs. 


giving  further  security,  but  not  of  deferring  the  intarest 
to  be  acquired,  unless  where  the  terms  of  the  future 
lease  are  left  in  uncertainty.  Here  the  terms  of  the 
lease  may  be  said  to  be  comprised  within  the  fixir 
comers  of  the  agreement;  for  reference  is  there  made 
to  a  lease  in  the  possession  of  the  grantors,  the  terms  of 
which  are  to  be  transferred  to  the  lease  to  be  granted  to 
the  lessor  of  the  Plaiotifi. 

Rale  discharged. 


Jan.  %$• 


Anthony  v.  Haneys  and  Harding. 


Trespass  for 
entering  PJain* 
tiff's  dose. 
Pleat  that  cer^ 
tain  goods  of 
Defiendants' 
were  therey 
and  that  they 
entered  to 
take  them» 
doing  no  un- 
necessary 
damage: 
Held,  ill. 


nPRESPASS.  The  declaration  stated,  that  Defend- 
ants, on  the  8th  o(  November  1830,  and  on  divers 
other  days  8cc.  between  that  day  and  the  commence- 
ment of  the  suit,  broke  and  entered  Plaintiff's  close  at 
Mtwh  Haddon  in  the  county  of  Hertford;  and  with 
feet  in  walking  trod  down,  trampled  upon,  and  coi^ 
sumed  and  spoiled  Plaintiff's  grass,  and  with  cattle  and 
wheels  of  divers  carts,  8cc.  crushed,  damaged,  and 
spoiled  other  grass;  and  with  the  feet  of  the  cattle  and 
the  wheels  of  the  carts  subverted,  &c.  the  earth  and  soil 
of  the  close,  and  then  and  there  put,  placed,  and  laid 
down  divers  quantities,  to  wit,  5000  brides,  &c.  in  and 
upon  the  said  close,  and  kept  and  continued  the  same 
without  the  leave  or  license  and  against  the  will  of  the 
Plaintiff,  and  thereby  greatly  encumbered  the  close,  and 
pulled  down,  prostrated,  and  destroyed  one  barn,  three 
outhouses,  and  three  leantos  of  Plaintiff,  and  in  so 
doing  dug  up  and  subverted  the  earth,  and  made  divers 
holes  therein,  and  seized,  took,  and  carried  away  the 
materials  of  the  said  barn,  outhouses,  and  leantos. 

There 
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There  was  a  second  count  for  seizing,  taking,  and 

^^arrying  away  a  cart,  and  divers  goods  and  chattels  of 

Plaintiff;  and  a  third  count,  for  breaking  and  entering 

a  certain  other  bam,  outhouses,  and  leantos  of  Plain- 

ti£^&c 

Plea,  first,  the  general  issue,  on  which  issue  was 
joined ;  second,  that  before  and  at  the  said  times  when, 
&c  in  the  said  first  count  mentioned,  the  Defend- 
ant Jc^m  Haneif  was  the  owner  of  and  entitled  unto 
a  certain  barn,  three  outhouses,  and  three  leantos, 
and  divers  goods  and  chattels,  to  wit,  10,000  bricks, 
10,000  tiles,  5000  planks  oF  wood,  5000  joists,  5000 
ties,  5000  girders,  5000  pieces  of  wood,  5000  loads 
of  timber,  and  1000  wei^t  of  iron,  of  great  value, 
to  wit,  of  the  value  of  200/.  then  respectively  stand- 
ing and  being  in  and  upon  the  said  close  of  the 
said  Plaintiff  in  which,  &c. ;  wherefore  the  said  De- 
fendant, John  Hanet/y  in  his  own  right,  and  James 
Haney  and  Joseph  Harding^  as  the  servants  of  the 
said  J<An  Haney^  by  his  command,  at  the  said  several 
times  when,  &c  in  the  said  first  count  mentioned^ 
entered  into  and  upon  the  said  close  in  which,  &c.  in 
order  to  pull  down,  remove,  take,  and  carry  away  the 
said  barn,  outhouses,  and  leantos,  and  to,  take  and  carry 
away  the  said  goods  and  chattels,  and  did  then  and 
.  there  pull  down  the  said  barn,  outhouses,  and  leantos, 
and  did  take  and  carry  away  the  materials  tliereo^  and 
the  said  goods  and  chattels,  in  the  said  carts,  waggons, 
and  other  carriages  drawn  by  the  said  cattle,  from  and 
out  of  the  said  close  in  which,  &c.,  and  in  so  doing, 
they,  the  said  Defendants,  at  the  said  several  times 
when,  &c.  in  the  said  first  count  mentioned,  did  neces- 
sarily and  unavoidably  with  their  feet  in  walking,  a 
little  tread  down,  trample  upon,  consume,  and  spoil  a 
little  of  the  grass  there  then  growing  and  being,  and 
did,  with  the  wheels  of  the  said  carts,  waggons,  and 

other 
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other  carriages,  a  little  crush,  damage,  and  spoil  other 
the  said  grass  there  also  growing,  and  with  the  feet  of 
the  said  cattle,  and  with  the  wheels  of  the  said  carts, 
waggons,  and  other  carriages  did  a  little  subvert,  da^- 
mage,  and  spoil  the  earth  and  soil  of  the  said  dose,  fyid 
did  necessarily  and  unavoidably  put,  place,  and  lay  in 
and  upon  the  said  close  in  which,  &c«  the  said  bricks, 
tiles,  wood,  and  rubbish  in  the  said  first  count  men- 
tioned,  being  part  of  the  materials  of  the  said  bam, 
outhouses,  and  leantos,  and  there  keep  and   continue 
the  same  for  a  short  time,  to  wit,  until  the  same  coold 
be  put  in  the  said  carts,  waggons,  and  other  carriages 
to  be  removed  from  the  said  close,  doing  no  unneces* 
sary  damage  to  the   said   Plaintiff  on  the  occasions 
aforesaid,  as  they  lawfully  might  for  the  cause  afore- 
said,  which  are  the  said  several  supposed  trespasses  in 
the  introductory  part  of  this  plea  mentioned.     Demurs 
rer  and  joinder. 


Stephen  Seijt.  was  to  have  argued  in  support  of  the 
demurrer,  but  the  Court  called  on 


Bompas  Serjt.  to  support  the  plea. 

Although,  without  licence  or  lawful  warrant,  a  man 
cannot  enter  the  house  of  another,  because  every  man's 
house  is  his  castle,  yet  he  may  enter  the  close  of  another 
to  recover  his  own  goods,  provided  he  be  guilty  of  no 
breach  of  the  peace ;  and  the  authorities,  if  any,  which 
militate  against  this  position  are  founded  on  a  mis- 
conception or  misapplication  of  the  case  of  Tcn/ler  v. 
Friskin  (a),  where  a  plea  that  the  defendant  entered  the 
plaintifPs  house  by  leave  of  his  wife,  to  take  goods  sold 
to  him  by  the  wife,  was  held  ill.     But  with  regard  to  a 


{a)  Cro»  Eliz,  246.  See  also 
Holdringibaw  v.  Ragy  Cro, 
EUz,  876.  as  to  license  by  a  ser- 


vant ;  and  Higgins  v.  Andrews^ 
%  RolL  Rep,  SS» 

closej 
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^osej  supposing  goods  to  be  lawfully  on  it, — and  it  is  not 
to  be  assumed  thvX^ey  are  there  unlawfully, — the  owner 
of  the  close  is  bound  to  permit  the  owner  of  the  goods 
to  enter  and  take  them :  lie  enters,  therefore,  under  an 
implied  licence.  In  the  present  case  the  demurrer 
admits  that  the  barns  and  outhouses  belonged  to  the 
Defendant,  and  the  Plaintiff  not  having  averred  that 
they  were  affixed  to  the  freehold  or  unlawfully  on  the 
dose,  it  must  be  taken  that  they  were  chattels,  and 
lawfully  there.  Now,  if  trees  be  blown  down,  it  is 
no  trespass  for  the  owner  to  enter  the  land  into  which 
they  fall,  to  take  them :  Millen  v.  Havoery  (a),  Vin. 
Mr.  Tresp.  H.  a.  2.  So,  if  a  fruit  tree  grow  in  a  hedge, 
and  the  fruit  fall  into  another's  land,  the  owner  may 
go  upon  the  land  and  fetch  it.  Fin.  Abn  Tresp.  L.  a. 
So,  if  a  man  is  to  lop  his  tree,  and  he  cannot  do  it 
unless  it  fall  upon  the  land  of  another,  he  may  justify 
the  felling  of  it  upon  the  other's  land ;  Dyke  v.  2)iin- 
tian.  (i)  In  like  manner  he  may  justify  chasing  sheep 
upon  another's  ground  if  he  cannot  otherwise  drive 
them  off  his  own.  Millen  v.  Fandrj/.  {c)  There,  "  the 
point  singly  was  but  this ;  I  chase  the  sheep  of  another 
out  of  my  ground,  and  the  clog  pursues  them  into 
another  man's  land  liext  adjoining,  and  I  chide  my 
dog;  and  the  owner  of  the  sheep  brings  trespass  for 
chasing  them :  nnd^  it  was  argued  by  Whistler^  of  Grains 
'  Inn^  that  the  justification  was  not  good,  and  he  cited 
Co.  lib.  4.  S8.b.  that  a  man  may  hunt  cattle  out  of  his 
ground  with  a  dog,  but  cannot  exceed  his  authority; 
and  by  him  an  authority  in  law  which  is  abused  is  void 
in  all;  and  to  hunt  them  into  the  next  ground  is  not 
justifiable.  But  per  Crew  C.  J.  It  seems  to  me  that 
he  might  drive  the  sheep  out  with  the  dog,  and  he 

[a)  Letch.  13.  t.    Moodj^    1  Ld,    Rajfm,  150. 

(b)  6  £^.4.  18.  Churchwards,  Studdjy  I A  Easti 
\c)  Poph*  i6u     See  Sutton      949* 

V0L.VIII.  O  could 
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18S2*        could  not  withdraw  his  dog  whep  he  would  in  an  io- 
^    '  '^^     staat,.  and  therefore  it  is  not  likei  to  the  case  of  88  E-  3., 
^,  where  trespass  was  brought  for  entering  into  a,  warreoy 

^^^^^  and  th^e  it  w^  pleaded  that  there  was  a  pheasapt  in 
bis  land,  and  his  hawk  flew  and  followed  it  intp.tl^ 
plaintiff's  ground,  and  there  it  seems  that  it  is  not  a 
good  justification,  for  he  may  pursue  the  hawk,  (but 
cannot  take  the  pheasant  6  E.  4.  A  man  cuts  thoms» 
and  they  fall  into  another  man's  land,  and  in  tresp^s 
he  justified  for  it ;  and  the  opinion  was,  that  notwiti^* 
standing  this  justification  trespass  lies,  because  h^idid 
nod  plead  that  be  did  his  best  endeavour  to  hinder  their 
falling  there,  yet  this  was  a  hard  case.  But  thi&^^fife 
is  i^ot  like  to  diese  cases,  for  here  it  was  lawful  toc^ia^ 
them  out  of  bis  own  land,  and  be  did  his  be^t  efh 
deavour  to  recall  the  dog,  and,  therefore,  trespass  ^pcb 
not  lie*''  The  same  principles  are  laid  dpwq  in j^om* 
Dig.  Pleader,  3  M  42.  In  the  Year  Bpok,  .1?  ^.6. 
it  ia  said  tx>  be  a  lawful  cause  to  enter  a  in^p's  par)^  to 
shew  biim  evidence  to  avoid  a  suit  In  all  spqh  qa^ 
the ,  defendant  may  be  said  to  have  a  sort.pf  w^]^  of 
necessity:  as  where  be  pursues  goods  which  have  ^^e^ 
stolen.  So,  where  a  common  highway  is  out  of  repanr 
by  the  overflowing  of  a  river  or  other  cause,  pass^Jiigers 
have  a  right  to  go  upon  the  adjoining  land.  Absor  ▼• 
French  (a),  Hennas  case,  {b)  Or,  if  A.  makes  a  lease  for 
years,  excepting  the  trees  which  he  would  afterwards  sell, 
the  law  gives  the  lessor  and  those  who  would  buy  ppinrer 
to  enter  and  look  at  the  trees,  for  without  sight  none 
would  buy,  and  without  entry  none  would  see*  LiffbrdCs 
case,  (c)  And  a  man  may  enter  the  land  of  another  to 
abate  a  nuisance.    Com.  Dig.  PUadery  3  M  38. 

If  the  defendant  have  no  right  to  enter,  b^  may  be 


{a)  Show.  28.  (c)  XI  Rfpn  5a  a. 


without 
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without  remedy,  for  peradventure  upon  his  demanding 
the  goods  the  plaintiff  may  decline  to  make  answer,  or 
in  anywiise  to  siir  in  the  afiair,  and  without  Tefusal  on 
the  part  of  the  plaintiff  as  well  as  deraland  on  ^e  part 
of  the  defendant,  trover  will  not  lie« 


1882. 


Tii^DAL  C.  J.     The  second  plea  in  this  case  Camiot 
be   snppotted   in   law ;    and   it  is   bad   on  a  gnoand 
itfoch   short  of  that  which   has  been   argued  to-day* 
The  Defendant  Haney  states,  as  the  ground  of  his 
figbe  for  entering  the  Plaintiff's  close,   that  hd  wiw 
tfle  owner  of  a  certain   bam,  three  outhouses^  three 
keantos,  and  certain  chattels  standing  and  being  on  tlie 
Haintiff's  close^  and  then  goes  on  to  justify  the  trespass 
ki  qotfstion.     I  cannot  collect  from  this  statement  but 
that  the  bai^,  leantos,  &c.  were  standing  on  theelose 
\h  the  ordinary  acceptation  of  the  term,  that  k^  were 
aflftsced  to  ihe  freehold ;  and  the  rather,  beeause  die  Dd- 
fcndatit  Kdmits  that  he  dug  up  the  soil  of  t^e'Plakitiff 
ki'ordi^  to  remove  the  bam;  in  other  words^  thatlie 
tatiered'the  soil  of  another  and  broke  it  up  t^  get  whaC 
kte  dtinted  as  his  own.     That  would  be  to  take  the  law 
mtis^  his  o^n  hands,  and  to  render  an  action  of  ejectment 
uMe^essary.     If  so,  the  plea  whieh  is  bad  in  part^  is, 
traider  the  common  rule,  bad  for  the  whole,  and  judg- 
tneikt  must  be  given  for  the  Plaintiff.     Bat  we  are  un- 
willing to  decide  the  case  on  so  narrow  a  ground;  for 
e^enif  the  bam  had  not  been  affixed  to  the  freehold, 
the  Defendant  has  shewn  on  this  plea  no  justification 
of  bb  entering  to  take  it  away.     In  none  of  the  cases 
refeired  to  has  the  plea  been  allowed,  except  where 
the    defendant   has   shewn   the    circumstances    utider 
whiclr  his  property  was  placed  on  the  soil  of  another. 
Here  the  Defendant  has  confined  himself  to  the  state- 
ment that   they   were   there,    without    attempting    to 
shew  how.     To  allow  such  a  statement  to  be  a  justi- 

O  2  fication 
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1852.       fication  for  entering  the  soil  of  another,  would  be  open* 

Anth'         ^°^  ^^^  ^*^®  ^  ^^^^  ^^  parties   to  attempt  rightiiig 
ti.  themselves  without  resorting  to  law,  and  would  neces- 

HAKEy.      sarily  tend  to  breach  of  the  peace.     Let  us  examine 
two  or  three  of  the  cases  which  have  been  cited  on  the 
part  of  the  Defendant     And  first,  that  of  fruit  falling 
into  the  ground  of  another :  that  falls  under  the  head 
of  an   accident,  for  which   the  defendant  is  not  re- 
sponsible, and  which  he  shews  by  his  plea  before  he 
can  make  out  a  rigiit  to  enter.     So  in  the  case  of  a  tree 
which  is  blown  down,  or  through  decay  fiiUs  into  the 
ground  of  a  neighbour,  the  owner  may  enter  and  take 
it*     But  the  distinction  is  taken  by  Latch^  who  $ayf 
that,  if  it  had  fallen  in  that  direction  from  the  ownei's 
^  cubing  it,  he  could  not  justify  the  entry.     As  to  the 
cases  where  goods  have  been  feloniously  taken  and  the 
owner  pursuec  to  obtain  possession,  the  principle  is  laid 
down  by  Blackstone  (a),  who  says,  ^^  As  the  public  peace 
is  a  superior  consideration  to  any  one  man's  privale 
property,  and  as  if  individuals  were  once  allowed  to  use 
private  force  as  a  remedy  for  private  injuries,  all  social 
justice  must  cease,  the  strong  would  give  law  tp  the 
weak,  and  every  man  would  revert  to  a  state  of  nature; 
for  these  reasons  it  is  provided,  that  this  natural  rigbt 
of  recaption  shall  never  be  exerted  where  such  exertion 
must  occasion  strife  and  bodily  contention,  or  endanger 
the  peace  of  society.    If,  for  instance,  my  horse  is  taken 
away,  and  I  find  him  in  a  common,  a  fair,  or  a  public 
inn,  I  may  lawfully  seize  him  to  my  own  use;  but  I 
cannot  justify  breaking  open  a  private  stable,  or  enter- 
ing on  the  grounds  of  a  third  person,  to  take  him, 
except  he  be  feloniously  stolen  ;  but  must  have  recourse 
to  an  action  at  law."     A  case  has  been  suggested  in 
which   the  owner  might  have  no   remedy  where  the 

{a)  3  Comm,  4. 

occupier 


IN  THE  Second  Year  of  WILLIAM  IV. 


19:1 


occnpier  of  the  soil  might  refuse  to  deliver  up  the  pro- 
perty,  or  to  make  any  answer  to  the  owner's  demand ; 
bat  a  jury  might  be  induced  to  presume  a  conversion 
from  such  silence^  or  at  any  rate  the  owner  might  in 
such  a  case  enter  and  take  his  property,  subject  to  the 
payment  of  any  damage  he  might  commit. 


18S2. 


Anthonv 

V. 

HaNE7« 


Park  J.  I  am  of  the  same  opinion.  The  distinction 
18  clearly  laid  down  by  BlacJcstone  in  the  case  of  goods 
feloniously  taken,  who  says,  ^^  If  my  horse  is  taken 
away,  and  I  find  him  in  a  common,  a  fair,  or  a  public 
inn,  I  may  lawfully  seize  him  to  my  own  use ;  but 
I  cannot  justify  breaking  open  a  private  stable,  oi*  en- 
tering; on  the  grounds  of  a  third  person,  to  take  him, 
exce|)t  he  be  feloniously  stolen ;  but  must  have  recotkrse 
to  aii  action  at  law."  Upon  these  pleas  it  rather  appears 
thkt  the  property  claimed  by  the  Defendant  was  attached 
to  die  freehokl,  than  that  it  was  a  chattel  in  the  nature 
of  ^  Dutch  bam,  for  it  is  admitted  that  he  dug  holes  in 
oilier  to  remove  it  The  Defendant  is  not,  as  it  hai» 
beedti  contended,  without  remedy,  for  he  mighty  sue  in 
trover  afler  a  proper  demand,  and  if  his  application 
weh^  mei  with  continued  silence,  the  jury  might  from 
itiiSL  presdme  a  con  version. 


'  t 


BocIanquetX  I  am  of  opinion  that  this  plea  \s 
no  answer  to  the  trespass  with  which  the  Defendant  \9 
dim^ged.  It  is  put  broadly  and  nakedly  that  the  De- 
fendant has  a  right  to  enter  the  soil  of  another  to  take 
his  own  property  without  shewing  the  circumstances 
under  which  it  came  there.  The  case  has  been  argued 
oii  the  ground  of  necessity ;  but  on  that  ground,  at  least 
the  necessity  should  be  shewn.  There  are,  no  doubt, 
various  cases  in  which  it  has  been  held  that  the  party  is 
entitled  to  enter,  but  in  all  of  them  the  peculiar  circum- 
stances have  been  stated  on  which  the  party  has  rested 

O  3  his 
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his  claim  to  enter.  It  would  be  too  much  to  infer  that 
the  party  may  enter  in  all  cases  where  his  goods  are  on 
the  soil  of  another,  because  he  may  enter  in  some  where 
he  shows  sufficient  grounds  for  so  doing. 

Alderson  J.  I  am  of  the  same'  opinion.  Tl|e 
difficulty  suggested  as  to  an  action  of  trover,  would 
apply  to  all  cases  of  trover  where  a  demand  is  necesswy. 

Judgment  for  Plaintiff 


Jan*  %im 

A  prisoner 
brought  up 
finder  the 
compulsory 
cbuse  of  the 
Lords' Act) 
allowed  time^ 
on  an  alle- 
gation that  he 
had  petitioned 
the  insolvent , 
debtors  court. 


In  the  Matter  of  Payne,  a  Prisoner. 

/4JfDRtlJVS  Serjt  had  moved  to  proceed  against  tHiie 
pHsoner  under  the  compulsory  clause  of  the  Lof^s^ 
Act,  when  the  Court  gave  time,  upon  the  prisoner's  al- 
leging that  be  had   petitioned   the   insolvent  debtors' 
oourL 

H^  was  now  brought  up  again,  and  Andrews  rene^^ 
bis  application,  on  the  ground  that  the  insolvent  debtor^ 
court  had  rejected  the  prisoner's  petition. 

It  appearing,  however,  that  the  petition  had  beM 
rejected  for  informality  only,  the  prisoner  prayed  fbr 
further  time;  whereupon,  ^^(/r^tcis  contended,  that  Ae 
jurisdiction  of  this  Court  was  not  superseded  by  that 
of  the  insolvent  debtors'  court ;  and  if  the  prisoner  hi(d 
further  time  allowed  him,  he  might  omit  to  proceed  in 
the  insolvent  debtors*  court,  and  so  defeat  the  creditors 
altogetner. 

Sed  per  Curiam.  If  the  prisoner  is  fairly  endeavour- 
ing to  make  a  distribution  of  his  funds  among  all  his  cre- 
ditors, we  ought,'  in  the  exercise  of  a  judicial  discretion, 
to  allow  him  further  time. 
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Mount  v.  Larkins,  •^««-  30* 

^HE  questions  to  be  tried  in  this  cause  were^  the  sea^^  Subsistence 
worthiness  of  the  ship  Aguilar,  and  whether  a  voyage  *^owed  in 
on  which  she  had  been  insured  had  been  entered  on  Xm  cause»  to 
without  unreasonable  delay.  the  master  of 

The  cause  was  appointed  for  trial  on  the  28th  of  *  J^^J^^J**^   * 
October  1829,  but  was  not  tried  till  the  22d  oi  April  witness»from 
1830,  when  a  verdict  was  found  for  the  PlaintiflF;  but  a  ^^®  ^°*®  ®^ 

subpmm  to 

rule  was  obtained  for  a  new  trial  on  the  question  of  sea*^  the  time  of 

worthiness,  and  a  special  case  was  argued  on  the  ques-  ^^*  although 

tion  of  unreasonable  delay.     Judgment  upon  the  latter  ^^^  -^ 

qvestion  having  been  given  on  the  25th  of  November  Bw^Umd,  wu 

1831  in  favour  of  the  Defendant,  (see  ante,  108),  it  ht-  »<*«»«*»«* 

,  was  a  master 

came  unnecessary  for  him  to  proceed  to  a  new  trial.        in  the  royal 

Watfotij  the  captain  of  the  ship,  had  been  subpoenaed  n*^>  ^^  ^^ 
by  the  Defendant  on  the  6th  of  October  1829,  to  give  bn  permission  of 
account  of  the  delay  in  the  voyage,  one  of  the  points  the  admiralty 

00  ^hich  the  Defendant  rested  his  case.     And  upon  «»rhmito 

*        engage  m  the 
the  taxation  of  costs  the  Defendant  claimed  219/.  paid  merchant 

Vy  him  to  fVcUson,  for  his  subsistence  from  the  6th  of  •«rvice. 

October  1829  to  November  25.  1831,  alleging,  that  JFat' 

sqn  had  been  detained  after  the  trial  in  April  1830,  to 

secure  his  attendance  upon  the  new  trial,  for  which  a 

rule  absolute  had  been  obtained  ;  and  that  in  the  begin- 

Dic^  of  1831,  he  had  refused  an  offer  of  employment  in   . 

the  merchant  service  in  consequence  of  this  detention. 

The  Plaintiff  objected  to  tlie  sum  claimed  for  Watson^ 

on  the  ground  that  he  had  not  come  from  a  place  where 

he  was  out  of  the  reach  of  a  subpoena,  but  had,  during 

the  whole  time  in  question,  been  living  vX  Hackney  ;  that 

he  was  an  officer  in  the  royal  navy,  receiving  half-pay, 

and  not  allowed  to  engage  in  the  merchant  service  with- 
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out  express  permission  from  the  Admiralty ;  and  tjti^tf 
though  iq  attendance,  he  had  not  been  examined  on  the 
trjal  of  the  cause. 

7he  protlipnotary  allowed  94A  for  the  expense  of 
Wats(m*ssu\i8istevice  from  Octobst-  6.  1829  to  the  time  of 
the  trial,  April  22.  1830 ;  whereupon,  a  rule  was  ob* 
tained.on  the  part  of  the  Plaintiff  to  reduce  that  sum, 
and, on  the  part  of  the  Defendant  to  increase  it.  * 


Toddy  Serjt.  urged  the  reduction*  The  Defendant 
bad  no, right  to  detain  a  witness  for  such  a  length  of 
tiip^  at  the  expense  of  the  other  party,  upon  the  mem. 
spefuUition  that  the  Court  might  order  a  new  trial,  es** 
pectally  when  he  was  not  examined  on  the  first  triaLt 
Aq4  <^^.  witness  here  being  a  half*-pay  ofiicer,  and  havfS(g 
the,  i^e^ns  of  subsistence^  was  not  entitled  to  anyitbt^g 
enf^ibr^  the,  time  that  elapsed  before  the  tri^L  tie 
cannot  cl^io^  for  loss  of  employment  in  the  merchant 
sery^ice,  sinc^  it  is  illegal  for  him  to  enter. inlor  liMi 
servipe  without  the  express  consent  of  the  Admirall^ii 
Thait  idistiaguishes  the  present  case  from  that  ^Jjmevti 
gan  y.  Mayal  Exchange  Assurance  {a\  and  Berr^  ffi*_ 
Pratt  {b)r  where  the  witness,  by  his  attendance  on  tlier 
causev  was  deprived  of  his  only  means  of  subsisteno^M 
The  witness,  too,  might  have  been  examined  on  intec^ 
rogatories*  •/ 


WUde  Serjt*,  in  support  of  the  increase^  relied  on  the 
affidavit  stating  the  witness  to  be  a  material  and  necesr 
sary  witness  and  on  the  recent  decisions  of  Lonergan  v, 
JBqyoZ  Exchange  and  Berri^  v.  Pratt.  According  to  the 
former  of  those  cases,  the  party  was  not  bound  to  exa* 
mine  upon  interrogatories  where  the  appearance  of  the 
witness  at  the  trial  was  likely  to  be  more  beneficial*     If 


(a)  7  Bingb.  715, 


{b)   iB.^C.%76. 


the 
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tbe  party  was  justified  in  detaining  the  witness  for  the 
first  trial,  he  was  equally  justified  in  detaining  him  for 
the  second.  The  necessity  for  putting  him  into  the  box 
must  depend  upon  the  accidents  of  the  trial ;  but  that 
did  not  lessen  the  necessity  for  having  him  ready. 

TiNBAL  C.  J.  It  seems  to  the  Court  that  there  i^  no 
sufficient  reason  for  reviewing  the  prothonotary'^  taka- 
tion  on  the  one  side  or  the  other.  As  to  the  motion  to 
Mdnce  the  sum  allowed  the  witness,  or  to  refbse  him 
any  thing,  there  is  no  reason  for  doubting  that  he  waaCa 
mitterial  witness, — (a  point  upon  which  the  Court  ought 
not  to  speculate  too  nicely,  when  there  is  a  fair  aild 
vettMAiabie  ground  for  coming  to  such  a  condilsion,')— ^ 
and  if  so,  the  prothonotary  is  the  proper  oilidel'  to  'de- 
tentiilie  the  quantum  of  allowance.  In  the  case  of  Btrfy 
▼il/Va/lf  the  Court  of  King'd  Bench  confirmed  an' al- 
lowahoe  for  the  subsistence  of  a  common  mariner  f  and 
fllcUbugh  the  witness  here  wasf  a  master  In 'the  t6y&I 
]i«ty,'be'was  in  the  habit  of  obtaining  emplbyhieilt'ih 
tli€^inbrehant  service,  and  his  case  cannot  b^  distiti^* 
gtfisbed  from  that  of  the  mariner.  On  the  other  hand, 
wi^'ftee  no  reason  for  increasing  the  sum  which  has  been 
allowed.  It  has  been  contended,  that  it  was  necessary  tb 
detain  him  till  the  result  of  a  motion  for  a  new  trial  shouTd 
be  known ;  but  very  early  in  that  proceeding  the  Court 
intimated  that  the  new  trial  should  be  confined  to  the 
qMstion  of  seaworthiness,  a  point  to  which  the  Defend- 
ant did  not  propose  to  examine  the  witness.  Thefe  is 
Ho  ground,  therefore,  for  sending  the  case  back  to  the 
prothonotary;  and  the  circumstance  that  both  parties 
complain  on  opposite  grounds,  is^  in  some  degree,  an 
indirect  proof  that  the  prothonotary  is  right 

Rule  dischar^fed. 


183*2. 


Mount 

V. 

Larkins. 
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«. 


Jan,  31'. 

The  announce- 
ment in  the 
foreign  lists 
filed  at 
Lloy^h  of  the 
sailing  of  a 
ship  out  of  the 
port  from 
which  she  b 
insured,  does 
not»  where 
such  commu- 
nication is  ma- 
teriaU  dispense 
with  the 
assured's  dis- 
closing a  letter 
received  from 
his  captain 
before  the 
policy  is 
eflectedy  an- 
nouncing the 
day  of  his 
intended 
departure* 


£lto!7  9.  Lahkiks* 


»i  ♦■ 


QN  the  29th  of  December  1828  the  PlaintifiTs  broker 
efiected  a  policy  of  insurance  on  the  brigaotiBe 
Fan$^  from  Cadiz  to  London^  with  leave  to  touch  ,at 
Exmouthf  at  SOs*  per  cent*  premium.  .    s  .^ 

On  the  1 7th  of  December  the  Plaintiff  had  receivfd  a 
letter  from  the  Captain  of  the  Fatmy^  dated  mQz4iiS| 
Nofoemba^  2Uit  BtaUng  that  the  Fanny  wa9..<uB^ 
loaded;,  would  probably  sail  for  London  the  ne)(t )4f9^ 
and  that  the  schooner  Traveller  hiA  sailed  iorl^^don 
on  that  day. 

Tbb  letter  was  not  communicated  to  die  undecwiif^ker. 

(  But  HI  Idoyd^t  List  oF  December  2ath  it  wa«  «^ 

Bounced  ihat  the  TrateUer  had  been  tovvjed  i|^to*jp|f9r 

«de  in  disUress,  and  that  the  ship  WiUiam  vih!ic\^}mA 

lek  Cadiz  on  the  30th  (^  November^  bad  ,arriyedii#t 


Gmo&sead. 


ti 


I.  ? /. 


i^2«*»' 


Od  the  .22d  of  December  a  printed  list  from  Cfid^wm 
received  and  filed  in  the  inner  room  at  IJoyd*%  nom" 
taining  the  words  fi^wing: — ^'  25  Nov^^  bm^gmtm 
Fanny,  John  Taylor,  para  Londres.**  mi  .f. 

The  voyage  from  Cadiz  to  London  varies  from  si^ctef^n 
to  sixty  days,  but  the  average  length  is  twenty-one. 

The  Fanny  never  having  been  heard  o^  the  Ptaindff 
aued  on  his  policy,  and  at  the  trial  before  Bosanqveti^ 
London  sittings  after  Trinity  term,  die  defence  set  up 
was,  that  letter  received  by  the  Plaintiff  on  the  17th  of 
December  fix)m  his  captain  at  Cadiz,  was  a  material  oopi- 
municaUon,  and  ought  to  have  been  disclosed  to  the 
underwriter.  Evidence  was  given  that  though  under- 
writers are  in  the  habit  of  referring  to  the  announce- 
tnents  in  Lloyd!s  books,  and  the  English  lists  printed 

from 
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from  them,  they  do  not,  except  under  peculiar  circum- 
stances, resort  to  the  foreign  lists  which  are  filed  in  that 
establishment :  that  if  the  time  of  sailing  of  the  Fanty 
bad  been  known,  in  conjunction  with  the  fact  that  the 
Traodler  had  arrived  at  Kimalef  and  the  fViUiam  at 
Crramamd^  by  the  SOth  of  Decemfjer,  after  leaving  Cadits 
€11  the  21st  of  November^  or  later,  the  Fcamy  would 
have  been  deemed  a  missing  ship,  and  not  insurable  at 
302,  per  cent. 

The  learned  Judge  left  it  to  the  jury  to  say  whether 
die  letter  in  question  was  material,  and  if  so,  whether 
tbe  disdosure  of  it  was  rendered  unnecessary  by  in- 
ftrtoation  aliunde  within  the  reach  of  the  underwriter. 

A  'vtKrdict  baving  been  found  for  the  PiaintiiOr, 


1832. 


Stpankie  Seijt.  obtained  a  rule  nisi  for  a  new  trial,  on 
Ae  grounds  above  stated.  He  cited  Kirln^  v.  Smkb  (a)| 
wh^e  a  sbfp  had  sailed  from  Elsineur  on  her  voyage 
hvttie'  «i)c  hours  before  the  owner,  who  followed  in  an* 
iSlher  vessel  on  the  same  day,  and,  having  met  vn\h 
rough  weather  on  his  passage,  arrived  first,  and  then 
<MI«ed  an  insurance  to  be  effiscted  on  his  own  ship :  it  was 
kdd  that  those  circumstances  were  material  to  be  com* 
ttamc&ted  to  the  underwriter,  and  that  it  was  not  suffi* 
cient  to  state  merely  that  the  ship  insured  was  '^  all  well 
itl  Ekinmt  on  tbe  26th  of  Ju/^,*'  the  day  of  her  sailing. 


Wtlde  Seijt.  shewed  cause.  The  assured  is  no  ddubt 
bound  to  communicate  every  fact  within  his  knowledgOf 
maierial  towards  estimating  the  risk,  unless  it  be  actually 
or  impliedly  within  the  knowledge  of  the  underwriter. 
lYie  time  of  a  ship's  sailing  is  not,  in  general^  of  itself  a 
material  fact;  it  may,  however,  become  material  in  con- 
junction with  other  facts.     The  only  fact  which  could 


{a)  iB.lsf  d.  69a« 


make 
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ISS2.  make  the  time  of  the  Fannies  sailing  material^  is>  the 
arrival  of  the  Traveller  at  Kimak^  and  the  William  at 
Gravesend,  Now,  the  assured  could  not  be  called  on 
to  communicate  those  arrivals,  because  it  does  not  «p« 
pear  that  he  knew  of  them ;  if  he  did,  he  knew  of  iStktih 
only  through  a  channel  which  was  equally  open  to  tlie 
ufiderwriter,  Ucyd^s  books,  the  contents  of  which,  it  has 
been  decided,  an  assured  is  not  bound  to  communicate. 
Friere  ▼.  Woodhouse.  (a)  It  may  be  contended,  however, 
Aat  even  combining  it  with  the  arrival  of  the  Traveller 
and  WiUianii  the  sailing  of  the  Fanny  was  not  a  materfaF 
fiict)  fer  the  voyage  from  Cadiz  to  London  varymg  fr6li^ 
silken  to  sixty  days,  the  Fanny  could  not  be  deettied'"^ 
musing  ship  on  the  29th  of  Z)ac:fm6^r*  'i     ' 

(The  jury,  by  their  decision,  have  shewn  that  the;^ 
considered  the  disclosure  of  the  letter  in  question  itn-^ 


,  1 


SpAnkie.  In  Friere  v.  Woodhome  it  Was  the  Eti^iA 
listat'iLfeyd's  which  the  assured  was  excttsed  from  ^M- 
liumicatihg ;  but  he  ought  to  communicate  the  coUteMti 
of  the  foreign  lists,  for  an  underwriter  is  not  bbilM'^' 
know  the  meaning  of  para  Londres^  or  to  be  ver^kiitllfl 
all  modem  languages.  And  the  assured  most  at  hii^p^l 
disclose  every  material  fact^  whether  he  deems  it  tb-b^ 
mata^ial  or  not,  and  whether  it  is  material  at  the  tiiMot 
only  becomes  so  eventually*  Thus,  in  Bridges  V.  thm- 
ter[b\  the  plaintifi^  effected  a  policy  of  insurance  on 
wines  from  Oporto  to  London  on  the  12th  of  Nao^nAer; 
at  which  time  they  were  in  possession  of  two  letters 
from  their  correspondents  at  Oporto^  the  first  of  which, 
dated  the  1 1th  of  Oclober,  stated,  "  We  are  loading  the 
wines  on  board  the  Stag^  Captain  Wheateley^  who  in- 
tends to  sail  to-morrow;"  the  other,  dated  the  Idth 

(a)  Holt  N.  P.  C.  57»*  (&)  i  M,  bf  S.is^ 

of 
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of  OciobeTf  enclosed  the  billsofladingy  which  were  filled 
op  ^wiih  conooy:"  the  plaintifis  did  not  communicate 
theae  letters  to  the  underwriters;  and  it  was  held 
a  material  concealment.  To  the  same  effect  are 
M'Andrm  v.  BeU{a\  Batcliffe  v.  Shoolbred  (b),  WiUes 
T.  CUover.  (c) 

Qir.  adv.  vulL 


18S2. 


Eltoh 

Vm 

Larkins. 


TiNDAL  C.  J.     Upon  consideration  of  this  case,  wd 

feel  great  doubt  as  to  the  ground  upon  which  the  jnrj 

have*  given  their  verdict  for  the  Plaintiff.     They 'may 

bfixe  grounded  their  verdict  upon  the  opinion  which- 

ijb^.  formed,  that  the  communication  which  the  De^ 

fendant  contends  ought  to  have  been  made  to  him  by 

the 'Plaintiff^  was  not  a  material  communication.    And 

if ;  we  could  ascertain  that  this  point  had  been  distiodly 

found  by  the  jury,  we  should  not  have  disturbed  the 

present  verdict.     But  the  jury  may  have  come  to  their 

CQDcluaion  upon  a  different  ground ;  namely,  that,  ad- 

9l|tt^lg  the  communication  was  material  in  itsdf,  yet, 

(hat,  .the  knowledge  of  the  facts  which  the  Defendant 

^d  jU^  bis  power  from  the  inspection  of  the  book  in  the 

i|9li9i:.room  at  Ll(yd\  dispensed  with  such  comrounioar^ 

tioiil  being  made^  and  that  the  want  of  such  commuQic^ 

tion,pould  not  now  be  set  up  as  an  answer  to  the  action. 

BfKii^  therefore,  uncertain  as  to  the  real  groond  on 

"which  the  verdict  proceeded,  and  as  the  evidence  now 

stands,  being  dissatisfied  with  the  verdict,  if  grounded 

on  the  second  point,  we  think  the  cause  should  go 

before  another  jury ;  the  Defendant  paying  the  costs  of 

the  former  trial.  , 

Rule  absK>liiteb 


(a)  I  Ejp.  373.  {h)  Pari  Ins.  190.  (c)  i  N.R,  14. 
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jwt.  31.  Augustus  Niswton  v.  Camilla  Newtow. 

« 

By  order  of      T>Y  order  of  Nisi  Prim,  it  was  ordered,  with  the  coii- 

verdict  havine  ^^^  ®^  *''  parties,  their  counsel  and  attomies,  that 

been  entered  a  verdict  should  be  entered  for  the  Plaintiff,  damages 
^Sr^l^d^"  Is.,  costs  405^  and  that  the  Pfew/j^  should  pay  to  the 
Fkdntiff  hav^  Defendant  the  sum  of  70/.,  if  the  Defendant  shoulil  state 
ing  ^y  ^^  ^  in  writing  that  such  sum  was  due  from  him  to  her,  mi, 
to pay^cDe-  should  make  an  order  for  the  payment  thereof;  and 
fendant  90/.,    that  either  party  should  be  at  liberty  to  make  the  or^er 

Sio^Aat     a  rule  of  Court. 

sum  to  be  set       1^^  Defendant  afterwards  addressed  the  fblfowhig 

off  against  the  order  to  the  Plaintiff:—  * '^** 

PlaintifTs  ,  i-  li 

judgment.  "  Sir,  —  I  hereby  request  you  to  pay  to  my  agents, 

Messrs.  Alexander^  the  sum  of  70/.,  which  is  due  from 
yoa  to  me.  Camilla  Newton." 

Alexander  went  to  the  Plaintiff  to  demand  the  money, 
and  read  to  him  the  order  of  Nisi  Prim,  when  the 
Plaintiff  said  it  was  right,  and  that  he  thought  the  70/. 
bad  been  settled  long  ago  by  being  set  off  against  the 
Plaintiff's  costs  in  the  action;  that  he  was  not  pre- 
pared to  pay,  but  would  instruct  his  solicitor,  if  he  saw 
no  o(>jection,  to  allow  the  set-off.  Upon  affidavit  of  these 
&cts, 

Merewether  Serjt.  moved  to  set  off  the  70/.  against  the 
Plaintiff's  taxed  costs. 

Wilde  Serjt.,  who  shewed  cause,  contended  that  the 
sum  claimed  by  the  Defendant  was  no  more  than  a 

simple 
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simple  contract  debt)*and,  therefore,  could  not  be  set  off 
against  a  judgment.  Philipson  v.  Caldwell,  {a) 

Merewether.  The  debt  claimed  by  the  Defendant 
having  accrued  under  an  order  of  Nisi  PriuSf  is  analo- 
gous to  and  stands  in  the  same  degree  as  a  judgment 
debt^  But  the  Plaintiff,  by  consenting  to  pay  under 
the  order  of  Nisi  Prius,  has  in  effect  agreed  to  the 
aet-off. 


SOS 


isae. 


Newton 

V, 

Newton. 


TiHDAL  C.  J.  The  conclusion  to  which  the  Court 
comes,  is  on  the  construction  of  one  instrument. 
'  This  is  not  the  case  of  setting  off  a  simple  contract 
debt  against  a  judgment.  But  by  an  order  of  Nisi 
Priusj  which  is  almost  equivalent  to  a  judgment,  the 
Plaintiff  agrees  to  pay  a  certain  sum  to  the  Defendant ; 
and  the  Court  will  supply  what  is  a  mere  mattjer.  of 
form,  the  means  of  giving  effect  to  that  agreement. 

'  -  Rule  absolute. 


■1  ■•:    ^ 


{a)  6  Taunt.  176. 


•  •'  I      .-  .   I 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Jan.  30.  Trafford  and  Others  Vi  The  King^ 

(In  Error.) 

Oa mdictmeiit  INDICTMENT  for  a  nuisance.     The  first  ooonl 

for  nuisance  stated,  that  after  the  passinfir  of  a  ceitain  statute  of 

to  a  public  1         ^  .     •  r  o 

nana!  naviga-    ^he  2  G»  3.,  viz.  in  1763,  a  canal  was  made  pursuant  to 

tion  etta-         the  said  statute,  which  from  that  time  had  been  used  by 

™T.  ^  *?   ^^  ^®  king's  subjects  with  vessels  not  exceeding  tbirt^f 

it  was  found     tons  burden,  on  payment  of  certain  reasonabb  lottsi 

by  a  special      ^^^  ^^  canal,  by  means  of  an  aqueduct  nuuie  imrBUMt 
verdict,  among      *  ,  1       .         ,^  V      . 

other  things,     ^^  "^^  •c^  passed  over  the  nver  Mersey^  near  the  jinio^ 

that  the  canal    tion  of  a  brook  called  Chorlton  Brooks  and  that  t|Nl 
aCTMsTiiver    I^^fendanta,  on  the  1st  of  January  1770,  and  oa  olhtt 

and  the  adjoin- 
ing valley  by  means  of  an  aqueduct  and  an  embankment,  in  which  were  several  aidbsi 
and  culverts ;  that  a  brook  fell  into  the  river  above  its  point  of  intersectioii  widi  At 
canal,  and  that  in  times  of  flood  the  water*  which  was  then  penned  back  into  dM 
brook,  overflowed  its  banks,  and  was  canied,  by  the  natural  level  of  the  country,  to 
the  above  mentioned  arches,  and  through  them  to  the  river,  doing»  however,  much  mis- 
chief to  the  lands  over  which  it  passed ;  that  except  for  the  fenders  after  mentimied^ 
the  arches  in  the  aqueduct  would  be  sufficiently  wide  for  the  passage  of  the  river  at 
all  times  but  those  of  high  flood,  notwithstanding  the  improved  drainage  of  the 
country,  which  had  increased  the  body  of  water ;  that  the  Defendants,  occupiers  of 
lands  adjoining  the  river  and  brook,  hadi  subsequently  to  the  makmg  of  the  caiial» 
aqueduct,  and  embankment,  heightened  certain  artificial  banks*  called  fenders,  onh 
structed  from  time  to  time*  as  occasion  required,  on  their  respective  properties,  ibr 
the  protection  of  their  lands*  so  as  to  prevent  the  flood-water  from  escaping  as  above 
mentioned,  and  that  the  water  had  consequently,  in  time  of  flood,  come  down  in  so 
laige  a  body  against  the  aqueduct  and  canal  banks,  as  to  endanger  them  and  obstruct 
the  navigation ;  that  the  fenders  were  not  unnecessarily  high,  and  that  if  they  were 
reduced,  many  hundred  acres  of  land  would  again  be  exposed  to  inundation:  Held, 
that  to  enable  the  Court  to  come  to  any  decision  between  the  parties,  it  ought  also 
to  have  been  found,  —  i.  Whethe?  the  raising  fenders  was  an  ancient  and  rightful 
usage,  or  whether  it  had  commenced  since  the  construction  of  the  canal ;  2.  Whe- 
ther the  course  described  by  the  special  verdict  to  have  been  taken  by  the  flood-water 
was,  or  was  not,  the  ancient  and  rightful  course  ;  and,  3.  Whether  or  not  the  raising 
of  the  fenders  to  theh*  present  height  had  become  necessary  in  consequence  of  the 
construction  of  the  aqueduct. 

days. 


TrafforO 

V, 
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days,  raised  divers  mounds^  &c«  near  the  ancient  banks       183?. 

of  tbe  said  river  and  brook,  viz.  in  parts  thereof  near 

tbe  said  aqueduct,  and  severally  continued  the  same  so 

mmedf  ke^  Vhereby  water  was  at  divers  times  forced    The  Knro. 

against  the  said  aqueduct,  and  the  sides  and  foundations 

thereof  and  the  sides  and  foundations  of  the  said  canal 

adjacent  thereto,  which  water  ought  to  have  flowed,  and, 

bot  for  the  said  mounds,  would  have  flowed  and  escaped 

t^  eiher  ways,  viz.  over  parts  of  the  banks  of  the  rivet 

and  brook:  by  which  means  the  said  aqueduct,  and  the 

iHteii  and  foundations  thereof,  and  of  the  canal  adjoining 

itehstio^  had  been  injured,  and  were  placed  in  danger  6f 

htiog  broken  down  and  destroyed,  to  the  damage'  and 

celfbihaitf  naiiance  of  the  subjects  using  the  s^d  catial^ 

iM^bf  the  Inhabitants  and  occupiers  of  the  lands  ftdjii^ 

oettl^ftd'   i[^re  were  other  counts,  charging  the  l)e- 

iisbdail^  i^Kk  severally  raising  and  erecting  the  mounds, 

teij'aild'WTiMigAilIy  continuing  mounds,  &c.  d^eretbfofe 

iojoripusly  erected.     One  count  stated  the  injury  to  be 

^g^hj  cbnfifiing  the  water,  and  causing  it  to  break 

4tmm:th»^  banks  of  the  river  and  damage  the  adjacent 

luA^'  as  well  as  the  aqueduct  and  canal.     Plea,  not 

giiil^*.   At  the  trial  before  Bayley  J.,  at  the  Summer 

Mlsei  for  the  county  oi  Lancaster  1829,  the  jury  ac- 

^uli^d  iiome  of  the  Defendants,  and,  as  to  others,  found 

srspacial  verdict,  stating  the  following  facts: •->•  In  1768 

die  navigable  canal  mentioned  in  the  indictment  was 

made  from  Jjomgford  Bridge  in  the  township  of  l^rei* 

Jbrdf  to  the  river  Mersey,  at  a  place  called  the  Hemp 

Skmes  in  the  township  of  Halton,  in  pursuance  of  an  act 

of  the  2  6.  S»  c»  1  !•,  enabling  the  then  Duke  of  Brie^water 

to  make  the  same ;  and  the  king^s  subjects,  ever  since  the 

making  of  the  canal,  have  navigated  it  with  boats  not 

exceeding  thirty  tons  burden,  at  their  free  will  and 

pleasure,  paying  the  duty  by  law  established.    The 

canal  extends  for  half  a  mile  north  and  south  across  a 

vale  through  which  the  river  Mersey  runs  in  a  westerly 

Vol.  VIII.  P  directioil ; 


v« 
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direction;  it  is  upon  the  same  level  throughout}  and  is 
raised  by  artificial  embankments  on  each  side  through 
the  whole  half  mile,  and  is  carried  across  the  river  by 
Tht  Kmo:    an  aqueduct  of  one  arch  (mentioned  in  the  indictment), 
which  was  built  at  the  time  of  making  the  canal.     At 
the  distance  of  430  yards  from  the  river,  towards  the 
north,  the  canal  is  supported  upon  three  arches,  also 
built  at  the  last-mentioned  time;  on  the  south  side  it 
has  two  culverts  at  160  and  460  yards'  distance  from 
the  river,  one  made  at  the  same  time  with  the  canal,  the 
other  built  by  the  trustees  of  the  late  Duke  of  Bridge- 
water  (the  proprietors  of  the  canal)  in  1806.   About  800 
yards  above  the  aqueduct  the  river  is  joined  from  the 
east  by  ChorUon  Brooke  the  capacity  of  which,  at  the 
junction,  is  equal  to  one  tenth  of  the  capacity  of  the 
river  at  the  same  point;  and  after  this  junction,  the 
river,  which  had  before  flowed  northward,  turns  imme- 
diately to  the  west 

On  each  side  of  the  river,  and  also  of  the  brook,  there 
are  now  artificial  banks  called  fenders,  made  to  pre^ 
vent  the  water,  in  times  of  flood,  from  overflowing  the 
adjacent  lands.  These  fenders  have  from  time  to  time 
been  raised,  as  occasion  required,  by  proprietors  and 
occupiers  of  adjoining  lands;  and  the  fenders  on  the 
banks  of  the  river  on  the  north  side  are  now  three  feet 
higher  than  they  were  twenty  years  ago;  the  fenders  on 
the  northern  banks  of  the  brook  two  feet  three  inches 
higher  than  they  were  at  the  same  period.  Before  the 
banks  of  the  river  and  of  the  brook  were  so  raised,  the 
water  of  the  river,  in  times  of  flood,  was  frequently 
penned  back  up  the  brook,  and,  tdgether  with  the  water 
of  the  bropk,  ran  over  the  north  bank  of  the  brook,  and 
inundating^  certain  lands  (the  situation  of  which  was 
particularly  described  in  the  verdict),  made  its  way  to 
the  three  arches  above  mentioned,  on  the  north  side  of 
the  river.  After  passing  through  these,  it  flowed  along 
a  low  tract  of  land,  until  it  fell  into  the  river  again  at  a 

place 


Trafford 


IN  THE  Second  Year  of  WILLIAM  IV.  207 

place  called  Ermsion,  two  miles  from  the  said  three       1832. 
Mcbe%  inmidadng  in  its  course,  both  above  and  below 
the  arches,  many  hundred  acres  of  land,  throwing  down 
hedges,  and  otherwise  doing  much  mischid.     No  re-    The  KiNa 
goiar  watercourse  was  ever  kept  open  for  the  flood 
water.     Since  the  banks  of  the  river  and  of  the  brook 
have  been  raised  as  above  mentioned,  the  flood  water^ 
whenever  it  has  overflowed  or  broken  down  the  banks 
of  the  brook,  has  taken  the  same  course  to  the  three 
arches.  The  whole  three  arches  are  not  necessary  for  any 
other  purpose  than  for  the  passage  of  such  flood  water ; 
one  arch,  of  small  dimensions,  would  be  sufficient  for 
die  passage  of  all  other  water  collected  at  that  place. 
At  times,  since  the  making  of  the  canal,  the  water  of 
the  river  has  overflowed  the  banks  above  its  junction 
with  the  brook,  and  has  inundated  a  tract  of  land  on  the 
sooth  and  west  of  the  river;  and  by  reason  of  the  em- 
bankment on  which  the  canal  is  raised,  and  oC  the  want 
of  sufficient  outlets  underneath,  this  flood  water  has  (par- 
ticolarly  in  the  year  1806)  broken  down  the  south  bank 
of  the  river  between  the  aqueduct  and  the  brook,  passed 
across  the  river,  and  broken  down  the  north  bank ;  and 
then,  after  inundating  the  adjoining  lands,  flowed  down 
to  the  three  arches  before   mentioned.    In  1806  the 
tmstees  of  the  Duke  of  Bridgewater  (the  then  proprietors 
of  the  canal,)  on  complaint  from  the  landowners  on  the 
north  bank  of  the  river,  made  them  compensation  for 
the  damage  sio  sustained;  and  they  have,  since  that 
time,  paid  an  annual  rent  or  compensation  for  a  piece 
of  land  on  the  south  side,  which  was  on  that  occasion 
washed  away.    They  have,  also,  from  time  to  time  re- 
paired the  south  bank  of  the  river  and  the  fender  thereon, 
to  the  extent  of  fifty  yards  eastward  from  the  canal. 

The  verdict  then  described  the  particular  fields  and 
fenders  belonging  to  the  several  Defendants,  and  it  ap- 
peared that  every  fender  was  much  higher  than  the  land 
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18S2«  to  the  north  of  it,  and  that  the  fenders  on  the  bunks  of 
the  riv^r  and  brook  had  been  raised  from  time  to  liine 
within  the  last  six  years,  and  kept  and  continaed  so 
The  ^NG.  raised  by  the  Defendants  severally  in  their  respective 
occupations,  but  not  jointly*  It  also  described  the  level 
of  the  lands  through  which  the  flood  water  was  accus- 
tomed to  escape  in  the  direction  of  the  three  arches  as 
first  above  mentioned,  and  also  the  level  of  the  bed  of 
the  river  for  some  miles  above  its  junction  with  the 
brook.  A  statement  was  then  given  of  injuries  sustained 
in  Jub/  1828,  when  the  flood-water  broke  the  banks  of 
the  river  and  canal,  (the  navigation  of  which  was  slop- 
ped,) and  ultimately  flowed  down  to  the  three  arcbes 
befpre  mentioned* 

The  improved  drainage  of  the  country  higher  up  the 
river  for  many  miles  has  occasioned  a  greater  quaotUg^ 
of.  water  to  flow  down  the  river  to  the  aqueduct  tfaiui 
0sed  to  4qw  to  it  for  several  years  after  it  was  bmlt, 
but  the  aqueduct  is  still  wide  enough  for  the  rivec  wat^ 
to  pass  at  aU  times  except  in  high  floods*  The  raiaifig 
of  the  fenders  on  the  banks  of  the  river  and  of  the 
brook,  has  occasioned  a  much  greater  quantity  of  Hater 
to  flow  to  the  aqueduct  in  high  floods  than  did  or  cmU 
flow  to  it  for  several  years  immediately  after  it  wfas 
built,  and  has  rendered  it  insufficient  for  the  passi^  of 
the  water  in  high  floods,  and  thereby  greatly  endangered 
the  canal.  If  the  fenders  on  the  banks  of  the  river  and 
of  the  brook  were  reduced  to  the  height  at  which  they 
were  twenty  years  ago,  a  great  part  of  the  waters  of  the 
river  and  brook  in  high  floods  would  overflow  the  banks 
of  the  brook,  and  inundate  the  neighbouring  lands,  and 
would  take  the  direction  in  which  the  flood-water  used 
formerly  to  flow  to  the  said  three  arches,  and  thence  to 
Ermston ;  but  many  hundred  acres  of  land  would  thereby 
be  inundated,  and  great  injury  done  to  the  owners  and 
occupiers  of  that  land.     The  fenders  on  the  banks  of 
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the  river  and  of  the  brook  have  not  been  raised  more        I8S2. 
than  was  necessary  to  prevent  the  lands  being  so  in- 
undated. 

The  case  having  been  removed  into  this  court,  on     The  Kmo. 
error,  after  judgment  had  been  given  for  the  crown  by 
the  Court  of  King's  Bench, 

F.  PoUockj  for  the  Defendants  below,  contended  that, 
as  the  bed  of  rivers  is  continually  rising  from  the  gra- 
dual deposit  of  matters  washed  down  from  the  source  to 
the  mouth,  the  owners  of  adjoining  lands  must  have  a 
right  of  raising  the  banks  from  time  to  time  to  prevent 
the  effects  of  inundation.  That  if  the  Defendants  below 
had  in  this  case  raised  their  embankments  higher  than 
osual,  it  was  owing  to  the  prosecutors'  causeway,  wfiich, 
obMmcting  tlie  passage  of  the  waters  in  ordinary  floods, 
and  thereby  occasioning  damage  to  the  land,  it  becafne 
necessary  to  prevent  the  overflow  by  a  higher  bank. 
By  the  statute  which  regulated  the  aflairs  of  the  canal, 
the  prosecutors  were  bound  to  allow  suflBcient  waterway. 

Wigktmanj  contra^  admitting  that  to  a  certain  extent 
ibe  owners  of  adjoining  lands  might  have,  without  occa* 
sioning  injury  to  others,  the  right  of  raising  fenders  to 
obviate  the  efiects  of  ordinary  floods,  denied  the  right,  if 
the  exercise  of  it  occasioned  injury  to  others,  as  it  must 
do  supposing  the  banks  raised  to  such  a  height  as  to 
contain  all  floods  whatever.  As  upon  such  a  supposition 
the  banks  must  continually  rise,  no  bridge  could  be 
erected  high  enough  to  carry  off  the  water  for  many 
years. 

(As  the  judgment  of  the  Court  turned  upon  the  form 
of  the  special  verdict,  it  would  be  superfluous  to  state 
the  argument  at  greater  length.)  (a) 

Cur.  adv.  vulL 

(a)  Set  I B.  (a  AdoU  874. 
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TiNDAL  C.  J.  Upon  this  special  verdict,  in  which  judg- 
ment has  been  given  for  the  crown  by  the  G>urt  of  King's 
Bench,  such  judgment  appears  to  have  proceeded  ex- 
The  Kma.  pressly  on  the  principle,  that  the  ancient  course  and 
oudet  of  the  flood  water  had  been  obstructed  by  the 
wrongful  raising  from  time  to  time  of  the  fenders  therein 
described,  by  the  Defendants  below. 

Whilst,  however,  we  agree  in  the  principle  so  laid 
down  by  the  Court,  we  are  unable  to  discover,  upon  this 
special  verdict,  a  finding  of  sufficient  facts  to  warrant  its 
application  to  the  present  case.  In  order  to  shew  the 
Defendants  to  have  been  guilty  of  the  offence  chaif[ed 
in  this  indictment,  we  think,  in  the  first  place,  it  ought 
to  appear  distinctly  upon  the  special  verdict  that  the 
raising  and  heightening  of  the  fenders  on  the  lands  of 
the  respective  Defendants,  was  not  an  accustomed  aad 
'rightful  usage  which  has  obtained  from  time  to  time; 
that  it  was  an  enjoyment  commencing  since  the  con- 
struction of  the  canal  in  1763 ;  not  sanctioned  by  ancient 
usage,  or  by  the  ordinary  right  which  every  roan  pos- 
sesses, prirndfacie^  to  protect  his  own  property,  provided 
he  can  do  it  without  injury  to  others :  and  that  it  ought 
also  to  apfiear  distinctly  that  the  course  which  the  flood- 
water  is  stated  in  the  special  verdict  to  have  taken,  and 
by  which  it  was  carried  again  into  the  river  at  a  lower 
point,  was  the  ancient  and  rightful  course  which  it  ought 
to  take. 

And  we  think,  in  the  second  place,  it  ought  not  to  be 
left  in  doubt,  upon  the  facts  found  in  the  verdict,  whe- 
ther the  raising  the  fenders  to  their  present  height  has 
or  has  not  become  necessary  in  consequence  of  the  con- 
struction of  the  aqueduct  and  embankment.  On  the 
contrary,  that  it  ought  to  appear  distinctly  upon  the 
finding  by  the  jury,  either  that  the  embankment  and  th^ 
aqueduct  have  not  wrongfully  penned  back  more  water 
upon  the  low  lands  of  the  Defendants  than  was  formerly 
collected  in  times  of  flood;   or,   that  the  banks  of 
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the  river  and  brook  have  been  raised  without  any  1833. 
necessity,  and  not  in  self-defence  against  the  conse- 
quences of  the  construction  of  the  embankment  and 
aqueduct ;  or,  at  all  events,  that  the  banks  have  been  The  Ki^fa 
raised  by  Defendants  to  an  unreasonable  and  unnecessary 
height.  And  if  these  facts  are  left  in  doubt  upon  the  spe- 
cial verdict,  we  think  no  judgment  can  be  given  agabst 
the  Defendants. 

Upon  the  point  firsdy  above  suggested,  there  appears 
no  doubt  but  that  at  common  law  the  landholders  would 
have  the  right  to  raise  the  banks  of  the  river  and  brook 
from  time  to  time,  as  it  became  necessary,  upon  their 
own  lands,  so  as  to  confine  the  flood-water  within  the 
banks,  and  to  prevent  it  from  overflowing  their  own 
lands;  with  this  single  restriction,  that  they  did  not 
thereby  occasion  any  injury  to  the  lands  or  property  of 
other  persons.  And  if  this  right  had  actually  been  ex* 
ercised  and  enjoyed  by  them  before  the  passing  of  the 
act,  then  the  construction  of  the  aqueduct  and  em- 
bankment may  be  considered  as  having  taken  place 
subject  to  the  enjoyment  of  such  rights  as  the  land- 
holders possessed  at  the  time  of  passmg  the  act,  unless 
so  £ir  as  the  act  of  parliament  may  have  restrained  the 
exercise  of  such  rights. 

It  appears,  therefore,  to  us  to  be  indispensable,  in 
order  to  determine  whether  the  acts  of  the  Defendants 
stated  in  the  indictment  are  wrongful  or  not,  that  the 
jury  should  find  such  facts  as  will  enable  us  to  say  with 
certainty,  whether,  before  the  making  of  the  canal  and 
embankment,  there  was  any  exercise  by  the  landowners 
of  the  right  of  raising  and  heightening  the  banks  from 
time  to  time,  as  occasion  required,  so  as  to  confine  the 
water  at  all  times  to  the  ordinary  channel,  and  prevent 
it  in  times  of  flood  from  overflowing  the  banks;  or, 
whether  the  passage  over  the  banks  in  times  of  flood 
was  the  usual  and  ordinary  course. 
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But  the  presoit  special  verdict  lei^ves  the  commeoce* 
Blent  of  the  enjojrment  of  this  r^ht  in  complete  uncei^ 
tainty«  It  states  only  that  there  '*  new  are''  on  eaA 
side  of  the  river  and  brook,  artificial  banks  caUed* 
^fendeis/'' which  have  from  time  to  time  beoi  raised^ 
as  occasion  has  required.  It  finds,  indeed,  in  one  part^ 
that  these  banks  are  not  raised  higher  than  is  neoesSafjf^ 
a  fiKt  very  strongly  in  favour  of  the  Defendants.  Bitt 
it  gives  no  date  whatever  to  the  origin  of  these  acts  of 
enjoyment  on  the  part  of  the  owners  of  land  adjacent  10 
the  riveh  Upon  such  a  finding  we  do  not  feel  cim« 
nelves  eompetent  to  say  whether  the  acts  complained  of 
in  the  mdictment  amount  to  a  nuisance  or  not  / 

'  Agkin,  the  jury  find,  that  before  the  banks  of  the  mta 
and  brook  were  raised,  the  water  of  the  river  and  brock 
wiasiiequently  penned  back,  and  flowed  over  the  nOBth 
bank}  by  a  track  or  course  which  is  described  in  Am 
verdict^ -and  4vhich  is  stated  to  fall  into  the  river  «gaiil 
at  a  plate  called  ErtMortj' about  two  miles  below  ike 
tlkree  arches.  But  k  nowhere  appears  whether  ike 
flbod^waier  was  carried  in  that  course  before  the  aqtu^ 
duct  was  made ;  nor  whether  it  had  been  so  carried  for 
such  a  period  of  years  over  the  lands  of  different  peti* 
sons,  as  to  constitute  a  right  of  watercourse  in  time  of 
flood  in  the  direction  described  by  the  special  verdict. 
But  in  order  to  establish  the  charge  against  the  Defend 
ants,  it  was  essential  to  shew  that  by  their  raising  and 
heightening  the  banks  of  the  river  and  brook,  they  pre-* 
vented  the  water  in  time  of  flood  from  flowing  in  this 
particular  course.  We  ought,  therefore,  to  see  upon 
the  face  of  the  verdict,  that  there  was  an  existing  right 
of  this  course  for  the  flood  water  over  the  lands  de- 
scribed, in  the  special  verdict,  before  we  hold  the  De- 
fendants guilty  of  the  offence  charged. 

Again,  upon  the  second  ground  above  suggested,  we 
think  this  special  verdict  deficient.     1  he  special  verdict 
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leavies  k  questionable  whether  the  nuisance  complained        I8S24 
o^  f •  e.  the  danger  to  the  aqueduct  and  the  canal^  is 
not  attributable  in  some  degree  at  least,  if  not  entirely 
to  the  act  of  the  owners  of  the  canal.     The  special  ver^ 
diet  states  in  termS)  that  since  the  making  of  tite  canal, 
the  water  of  the  river  has  at  different  times  flowed  over 
the  banks  much  higher  up  the  within  mentioned  river 
than  the  point  of  its  junction  with  the  brook :  and  then 
proceeds  to  state  an  instance  of  damage  done  in  1806, 
fiyr  which  the  commissioners  named  in  the  act  of  par- 
liament awarded  compensation  on  account  of  the  in^- 
loflkiency  of  the  outlets  under  the  canal  embankments. 
Again,  in  the  statement  made  of  the  levels  of  the  river 
above  the  aqueduct,  and  of  the  fall  immediately  below, 
an  inference  at  least  is  afforded  that  the  embankment 
find  the  canal  have  contributed  to  the  penning  back  the 
water^  thus  creating  a  necessity  and  justifiable  ground 
Cnt  raising  and  heightening  the  banks.     Without^  how- 
ever, in  any  manner  asserting  that  such  has  been  the 
cue,  or  that  such  is  the  necessary  inference  from  t^ 
{u!t8  stated,  we  only  observe  that  this  special  verdict 
does  not  state  with  sufficient  certainty  what  is  the  real 
-oause  of  the  penning  back  of  the  water  in  time  of  flood, 
nor  whether  the  raising  and  heightening  of  the  banks 
i^  the  Defendants  had  a  legal   and  justifiable  com- 
nencement,  nor  what  is  the  rightful  course  of  the  flood 
Water,  nor  generally  does  it  lay  before  us  such  facts,  as 
will  enable  us  to  say  whether  the  acts  done  by  the  De- 
fendants are  lawful  or  not,  or  to  give  any  judgment, 
satisfactory  to  ourselves,  that  should  bind  the  rights  of 
the  contending  parties. 

Under  these  circumstances,  the  only  course  we  can 
pursue  is,  to  reverse  the  judgment  which  has  been  given 
for  the  crown,  and  to  award  a  venire  de  novo  $  and  if 
another  special  verdict  should  be  found,  we  think  it 
iroald  be  desirable  that  it  should  contain  an  express 
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finding  of  the  jury  upon  the  several  points  to  which  we 
have  above  adverted,  rather  than  the  statement  of  fapis 
from  which  the  finding  of  the  jury  is  only  to  be  in- 
ferred. 

Venire  de  novo  awarded. 


Jan»  so* 


(IN  THE  EXCHEQUER  CHAMBER.) 

GiBB  V.  Mather  and  Others. 


Where  a 
bill  is  drawn 
payable  at  a 
particular 
placcy  and  the 
drawee  accepts 
It  payable  at 
that  place*  in 
an  action 
against  the 
drawer^  pre* 
sentment  to 
the  acceptor 
at  that  place 
must  be 
proved* 


JHE  declaration  stated  that  the  Defendant  below^  or 
the  27th  of  September  1828,  at  Liverpool,  that  is>to 
say,  at  Preston,  in  the  county  of  Lancaster,  according 
to  the  usage  and  custom  of  merchants,  made  and  dt^m 
a  certain  bill  of  exchange  in  writing,  and  then  and  tl^eiie 
directed  the  said  bill  of  exchange  to  Messrs.  ChapnMH 
and  Fairclough,  and  then  and  there  required  the  sai4 
Messrs.  Chapman  and  Fairclough  four  months  after  tb^ 
date  thereof  to  pay  to  the  order  of  the  Defendant  below,  iff^ 
London,  175/.  105.  value  received  in  timber;  which  bill 
the  said  Messrs.  Chapman  and  Fairclough  afterwards,  to 
wit,  on,  &C.  at,  &c  accepted  according  to  the  said  custom 
and  usage  of  merchants,  payable  at  Messrs.  Jones,  Lioijfd^ 
and  Co.,  bankers,  London*  And  the  Defendant  below,  to 
whose  order  the  said  sum  of  money  in  the  bill  of  exchange 
specified  was  to  be  paid,  afterwards,  to  wit,  on,  &c.  at,  &c. 
by  one  John  Kempster,  then  and  there  being  the  agent 
of  the  Defendant  below  in  that  behalf,  indorsed  the 
said  bill  of  exchange  according  to  the  said  custom  and 
usage  of  merchants,  and  then  and  there  delivered  the 
said  bill  of  exchange,  so  indorsed,  to  one  John  M^KiUop  ; 
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and  the  said  J.  M^Killop  afterwards,  to  wit,  on,  &c.  1832. 
at,  &G.  duly  indorsed  the  said  bill  of  exchange,  and 
then  and  there  delivered  the  same,  so  indorsed  as  afore* 
said,  to  the  Plaintiffs  below.  And  the  Plaintiffs  below 
averred  that  afterwards,  to  wit,  on,  &c.  at  Liverpool^ 
&c*  the  said  bill  was  shewn  and  presented  to  the  said 
Messrs.  Chapman  and  Fairckmghf  upon  whom  the  said 
bill  was  drawn,  for  payment  thereof;  and  the  said 
Messrs.  Chapman  and  Fairclough  were  then  and  there 
required  to  pay  the  same;  but  that  the  said  Messrs* 
Chapman  and  Fairclough  did  not,  when  the  said  bill  was 
80  shewn  and  presented  to  them  for  payment  as  afore- 
said, or  at  any  other  time,  pay  the  same,  or  any  part ' 
thereof,  but  on  the  contrary  thereof,  then  and  there 
wholly  refused  so  to  do,  and  therein  wholly  foiled  and 
made  default;  of  which  said  several  premises  the  D^ 
fendant  below  afterwards,  to  wit,  on,  &c.  at,  &c  had 
notice;  by  reason  whereof,  and  by  force  of  the  said 
custom  and  usage  of  merchants,  the  Defendant  below 
then  and  there  became  liable  to  pay  to  the  Plaintiiis 
below  the  said  sum  of  money  in  the  said  bill  mentioned^ 
when  he,  the  Defendant  below,  should  be  thereunto 
afterwards  requested ;  and  being  so  liable,  the  Defend- 
ant below,  in  consideration  thereof,  afterwards,  to  wit, 
(HD,  &c.  at,  &c.  undertook,  and  then  and  there  faithfully 
promised  the  Plainti£&  below,  to  pay  them  the  said  sum 
of  money  in  the  said  bill  mentioned,  when  he,  the  De^ 
fendant  below,  should  be  thereunto  afterwards  requested. 

In  a  second  count  it  was  alleged  that,  the  acceptors 
were,  at  Liverpoolf  required  to  pay  the  bill  according  to 
the  tenor  and  effect  of  the  bill  and  of  the  indorsements 
thereon;  and 

In  a  third,  that  the  bill  was,  at  Liverpool^  in  due 
manner  shewn  and  presented  to  the  acceptors. 

At  the  trial  before  J.  Parke  J.,  last  Lancaster  assizes, 

the 
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ISS2»  the  PlaintifiB  below  proved,  that  they  were  pariBen 
together  in  trade,  and  holders  of  this  bill  of  exchange, 
which  was  as  follows  :  —  ^'  Liverpool,  27th  of  SeptewAet 
1828,  four  months  after  date,  pay  to  the  order  of  myself 
in  London  175/.  105.  value  received  in  timber.  Duncan 
Gibb.  To  Messrs.  CJiapman  and  Fairclough,  LherpooL 
Payable  in  London.^*  The  bill  was  accepted  as  fol- 
lows :  -^  ^'  Accepted  at  Messrs.  Jones,  LUyd,  and  Co. 
bankers,  London.  Chaptnan  and  FairclougkJ*  And  in^^ 
dorsed  as  follows :  —  "P.  pro  Duncan  Gibb.  John 
Kemp^er.**  The  signature  Duncan  Gibb  to  the  bill  was 
proved  to  be  the  handwriting  of  the  Defendant  below ; 
and  the  acceptance  of  the  bill  by  Messrs.  Chapman  and  • 
Fairdougif  the  handwriting  of  Thomas  Fairchugh^  one' 
of  the  partners  in  the  firm  of  Messrs.  Chapman  aiid^ 
Fairdough.  The  Defendant  below  himself  presentid 
the  bill  for  acceptance  to  the  said  Thomas  Fairchmghi, 
and  himself  received  back  the  bill  from  the  said  TTiomtti^ 
Fatrclough  so  accepted  as  above  stated.  The  indorse^ 
mem:  "  ^.pro  Duncan  Gibb.  John  Kempsler^^  was  the 
handwriting  of  the  said  John  Kempster,  who,  when  be'  ' 
so  indorsed  the  bill,  was  duly  authorized  by  the  Dei 
fendant  below  to  indorse  it  on  behalf  of  the  Defendant 
below.  The  bill  was  presented  at  Liverpool  to  the  said' 
acceptors  Messrs.  Chapman  and  Fairdough  for  paymoitj 
on  the  SOth  day  of  January  1829,  on  which  day  the 
bill  had  accrued  due,  and  the  said  acceptors  then  and 
there  refused  to  pay  the  same ;  and  notice  was  given  oil 
the  same  SOth  of  January  1829,  by  the  Plaintiffs  below 
to  the  Defendant  below  of  the  presentment  of  the  bill 
to  the  said  acceptors,  and  of  their  refusal  to  pay  the 
same.  These  facts  were  also  admitted  by  the  counsel 
for  the  Defendant  below.  Parke  J.  then  delivered  his 
opinion  to  the  jury,  that  the  said  several  matters  so  pro-^ 
duced  and  given  in  evidence  and  admitted  to  be  true, 

were 
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were  sufficient  to  entitle  the  PlaintifTs  below  to  a  yerdict,        18dS. 
and  with  that  direction  left  the  case  to  the  juiy,  who 
iband  for  the  Plaintiffs  below. 

A  bill  of  exceptions  having  been  tendered  to  the 
above  direction  of  the  learned  Judge,  it  was  now 
argued  by 

F.  KMy  for  the  Defendant  below.  The  Plaintiffs 
below  have  no  claim  on  the  Defendant  below,  un» 
len'they  conform  to  the  contract  into  which  he  has 
eDtered.  That  contract  is  expressly  to  pay  in  London. 
formerly,  when  the  acceptor  of  a  bill  of  exchange  ac-  • 
cepled  it  payable  at  a  particular  place,  the  Ck)urt  of 
King's  Bench  held  that  such  an  acceptance  was  an  ex- 
piaaion,  not  a  qualification  of  his  liability  to  pay  every 
tJww;  that  1^  demand  might  be  made  on  him  in  the 
p^NTfieiilar  place  in  question  in  addition  to  all  other 
plitccB  in  which  he  might  be  found ;  but  that,  aa  he  was 
linUe  in  all  places,  it  was  not  necessary  to  aver  or  prove 
a^idemaod  at  the  particular  place  in  question.  The 
Qourt.of  Common  Pleas,  on  the  other  hand,  held  that 
tiMf  designation  of  a  particular  place  of  payment  was  a 
(Jwiliftrnrinn  of  the  contract,  and  that,  therefore,  a  de- 
riMttd-at  such  a  place  roust  be  averred  and  proved. 
The  House  of  Lords  in  Rawe  v.  Young  {a)  decided  that 
the  Coart  of  Common  Pleas  had  put  the  true  construc- 
tioii  on  such  a  contract,  but  immediately  passed  an  act 
of  parliament,  rendering  the  liability  of  an  acceptor  such 
as  it  bad  been  expounded  by  the  Court  of  King^s  Bench, 
mless  to  the  designation  of  a  particular  place  of  payment 
in  his  acceptance  he  added  the  words,  ^^  and  not  else- 
where ;''  which  words  not  being  found  in  the  acceptance 
oCthb  bill,  the  acceptance  is  a  general  acceptance:  that 
act,  however,  1  &  2  6. 4.  c.  78.,  is,  by  its  title,  preamble^ 

(a)  %Brodk  (nf  Bingb*  165.  where  see  all  the  authorities  col- 
feeted. 

and 
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1882.  and  enactments,  confined  to  the  case  of  tfo^^rptor.  Now, 
in  the  case  of  a  drawer  of  a  bill  of  exchange,  or  maker 
of  a  promissory  note,  the  Court  of  King's  Bench  and  thr 
Court  of  Common  Pleas  always  concurred  in  ttokliii|^ 
that  the  mention  of  a  particular  place  of  payment  in  the 
body  of  such  instrument  was  an  essential  part  of  the 
contract  imperative  on  the  holder,  who  must  therefore 
aver  and  prove  a  demand  at  that  place  in  order  to 
charge  the  drawer  or  maker.  Sanderson  v.  Barnes  (a)i 
Boach  v.  Campbell,  {b)  It  may  be  said  that  the  bill  in 
this  case  having  been  accepted  generally  before  it  was 
issued  by  the  drawer,  the  latter  has  given  currency  to 
such  general  acceptance,  and  therefore  is  estopped  to 
object  that  demand  has  not  been  made  at  the  particular 
place  specified.  But  though  an  acceptor  may  by  apl 
words  limit  his  own  responsibility,  or  make  it  differ 
from  the  contract  of  the  drawer,  as  by  accepting  at  a 
longer  date,  or  for  a  part  only  of  the  sum  mentioned  in 
the  bill,  no  case  can  be  found  in  which  he  has  been 
allowed,  under  any  circumstances,  to  enlarge  the  re- 
sponsibility of  the  drawer.  The  fact,  therefore,  of  the 
drawer's  having  issued  the  bill  with  this  acceptance  on 
it,  may  shew  that  he  did  not  object  to  the  expansion  of 
the  acceptor's  liability,  but  is  no  proof  that  he  consented 
to  the  expansion  of  his  own. 

Roscoe^  conlrd.  The  statute  1  &  2  G.  4.  c.  78.  enacts^ 
that  an  acceptance  such  as  the  present  shall  be  deemed 
a  general  acceptance  to  all  intents  and  purposes.  Now 
those  words  would  be  superfluous,  and  a  main  object 
of  the  statute  would  be  defeated,  if  a  demand  which 
would  be  sufficient  as  against  the  acceptor,  should  be 
held  insufficient  as  against  the  drawer.  In  Selby  v. 
Eden  {c)  a  bill  of  exchange  was,  by  the  drawer,  made 

(a)  24  Eiuti  500.         (b)  3  Campb,  247.  (r)  3  Bingb.  61 1. 

payable 
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payable  in  Ijmdon  and  there  accepted;  and  yet  it  was       18S2. 

held  that  averment  or  proof  of  presentment  in  London 

was  unnecessary;  and  in  Faj/lev.  Bird  {a)  that  decision 

was  confirmed.  Matheb. 


F.  Kelly.  The  cases  referred  to  are  both  actions 
against  the  acceptor ;  and  in  Fayle  v.  Bird  Lord  Tenteri- 
den  nonsuited  the  plaintiff  for  want  of  a  due  presentment, 
though  he  afterwards  acceded  to  the  authority  of  Selbtf 
▼•  Eden  for  the  sake  of  uniformity. 

Cur.  adv.  vuU. 

TiNDAL  C.  J.  This  was  an  action  by  the  indorsees 
against  the  drawer  of  a  bill  of  exchange  after  non-> 
payment  by  the  acceptor.  Upon  the  trial  of  the  cause 
il  appeared,  upon  production  of  the  bill,  that  the  drawer, 
in  the  body  of  the  bill,  required  the  drawees  to  pay  to 
'  the  order  of  himself  ^*  in  London^^  the  sum  mentioned 
therein:  that  the  bill  was  addressed  to  Messrs.  Chap' 
man  and  Faircloughj  Liverpoolj  with  the  additional 
words  *^  payable  in  London^^  and  that  it  was  by  them 
accepted  at  ^^  Messrs.  Jones^  lioyd  and  Co.  bankers, 
LandonJ*  It  appeared  further,  that  on  the  day  the  bill 
became  due,  it  was  presented  for  payment  to  the  ac- 
ceptors at  Liverpool^  who  refused  payment,  and  that  due 
notice  of  such  refusal  was  given  to  the  Defendant  below. 
The  learned  Judge,  who  tried  the  cause,  directed  the 
jury  that  the  evidence  above  stated  was  sufficient  to  entide 
the  Plaintiffs  below  to  recover,  and  the  jury  found  their 
verdict  accordingly  for  the  Plaintiffs  below.  The  pro- 
I>riety  of  this  direction  now  comes  before  us  upon  a  bill 
of  exceptions  tendered  by  the  Defendant  below;  and 
the  question  raised  for  our  consideration  is  this.  Whether 
in  an  action  against  the  drawer  of  the  bill  above  set 

(a)  6-B.e«fC.53X* 

forth. 
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forth,  on  the  ground  of  nonpayment  by  the  acceptor,  it* 
is,  or  is  not,  necessary  to  prove  a  presentment  for  pay- 
V.  ment  at  the  banking  house  in  London  where  the  same  ]» 

Mathkh«  made  specially  payable  by  the  acceptance.  And  we  are 
all  of  opinion  that  such  special  presentment  is  necessary, 
in  order  to  enable  the  holder  to  recover  against  the 
drawer  of  the  bill. 

Before  the  passing  of  the  statute  1  &  2  G.  4.  c.  78.,  it 
was  a  subject  of  considerable  doubt  in  the  courts  of  law 
whether,  in  the  case  of  a  bill  drawn  generally,  but  ao« 
cepted  payable  specially  at  a  particular  place,  an  action 
could  be  maintained  against  the  acceptor^  without  aver- 
ring in  the  declaration,  and  proving  at  the  trial  a  pre- 
sentment for  payment  at  the  place  where  the  drawee 
had  by  his  acceptance  made  the  bill  payable.  Upon 
that  point  the  Court  of  Common  Pleas  had  held  a  pre- 
sentment of  the  bill  at  the  place  named  in  the  accept- 
ance to  be  necessary,  on  the  ground  that  it  was  a  qoali-^ 
fied  acceptance  only ;  the  Court  of  King's  Bench,  on 
the  contrary,  had  held  it  was  unnecessary  to  make  any 
such  presentment,  on  the  ground  that  the  acceptance 
was  a  general  acceptance^  with  a  mere  intimation  of  a 
place  of  payment,  if  the  holder  thought  proper  to  apply 
there. 

The  conflicting  opinions  of  the  two  Courts  upon  that 
point  were  set  at  rest  before  the  passing  of  the  statute, 
by  the  judgment  of  the  House  of  Lords  in  the  case  of 
Rawe  V.  Young  (a),  by  which  judgment  the  opinion 
held  by  the  Court  of  Common  Pleas  was  decided  to  be 
the  law  of  the  land. 

But  the  doubt  which  had  been  formed,  was  confined 
to  the  case  where  the  question  arose  between  the  holder 
and  the  acceptor;  in  cases  between  the  indorsee  and 
the  drawer,  upon  a  special  acceptance  by  the  drawee,  no 

(a)  xB.^B.i6s* 

doubt 
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doubt  appears  to  have  existed,  but  that  a  presentment        1832. 
at  the  place  specially  designated  in  the  acceptance  was 
necessary,  in  order  to  make  the  drawer  liable  upon  the 
dishonour  of  the  bill  by  the  acceptor. 

Still  less  did  the  doubt  ever  extend  to  cases  where 
the  drawer  directed  by  the  body  of  the  bill  that  the 
money  should  be  payable  at  a  particular  place.  In  such 
a  case  all  the  courts  at  Westminster  agreed  that  the  pre- 
sentment must  be  made  at  the  place  specially  designated 
in  the  bill  itself.  This  had  been  decided  in  the  Court  of 
King's  Bench  in  the  case  of  a  banker's  promissory  note, 
which  was  made  payable  at  a  place  named  in  the  body 
of  the  note.  Sanderson  v.  Bowes,  {a)  The  same  doc- 
trine was  also  laid  down  in  the  case  of  Bocie  v.  Camp^ 
bell  (i),  where  the  action  was  brought  by  the  indorsee  of 
the  note  against  the  indorser.  Now,  no  distinction  as 
to  this  point  can  be  taken  between  the  drawer  of  a  bill 
of  exchange  and  the  indorser  of  a  promissory  note. 
As  to  their  liability  to  the  holder,  they  stand  precisely 
ia  the  same  situation.  It  is  the  acceptor  of  the  bill  and 
the  maker  of  the  note  who  are  primarily  liable  to  the 
bolder :  and  the  drawer  of  the  bill,  like  the  indorser  of 
the  note,  does  not  become  liable  until  there  has  been  a 
due  presentment  made  to  the  party  liable  in  the  first 
instance  to  pay.  The  law,  therefore,  which  applies  to 
the  indorser  of  the  note,  will  also  govern  the  case  of  the 
drawer  of  a  bill. 

Such  then  being  the  state  of  the  drawer's  liability,  at 
the  time  the  statute  was  passed,  it  must  still  remain  the 
same,  unless  that  statute  has  made  an  alteration  therein. 
Bat  it  appears  to  us  that  the  statute  neither  intended  to 
alter,  nor  has  it  in  any  manner  altered  the  liability  of 
drawers  of  bills  of  exchange,  but  that  it  is  confined  in 
its  operation  to  the  case  of  acceptors  alone.     The  tide 

Vol.  VIII.  Q  of 
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1882.        of  the  act   is   to  regulate  acceptances  of  bills  of  ex- 
"   "  change;  and  after  reciting  that  it  had  been  adjudged, 

t^.  that  where  a  bill  is  accepted  payable  at  a  banker's,  the 

Mathku  acceptance  thereof  is  not  a  general  but  a  qualified  ac- 
ceptance, but  that  a  general  practice  and  understanding 
had  prevailed  amongst  merchants,  that  such  acceptance 
was  a  general  acceptance,  it  proceeds  to  enact,  that, 
after  the  passing  of  that  act,  such  an  acceptance  shall  be 
deemed  and  taken  to  be,  to  all  intents  and  purposes,  a 
general  acceptance  of  such  bill,  unless  the  acceptance  is 
restricted  to  payment  at  the  particular  place  by  the 
words  and  in  the  manner  directed  in  the  act. 

The  very  reference  in  the  statute  to  the  adjudication 
by  law,  imports  that  the  legislature  intended  the  statute 
to  apply  to  those  cases  only  in  which  doubts  had  pre- 
viously existed,  and  which  had  been  adjudged  in  law ; 
not  to  cases  like  the  present,  which  were  free  from 
doubt  at  the  time  of  passing  the  act.  Again,  the  enact- 
ment comprehends  in  terms  the  case  of  acceptors,  and 
acceptors  only,  and  is  silent  altogether  upon  the  subject 
of  the  liability  of  drawers  and  indbrsers.  It  foresees 
thp  inconvenience  which  Ls  cast  upon  acceptors  by  the 
enactment  that  an  acceptance  of  a  bill  payable  at  a  par- 
ticular house  shall  thenceforth  be  considered  as  a  general 
acceptance ;  and  it  gives  the  acceptor  the  power  of  pro- 
tecting himself  against  such  inconvenience  by  the  use  of 
restrictive  words  in  his  acceptance.  But  the  incon- 
venience is  as  great  to  the  drawer  as  to  the  acceptor.  If 
the  drawer  has  directed  his  money  to  be  paid  at  a  par- 
ticular place,  and  after  an  acceptance  made  payable  at 
that  place  the  bill  should  be  returned  to  him  dis- 
honoured without  a  presentment  to  the  house  where 
it  is  made  payable,  it  is  as  great  a  hardship  upon  hira, 
as  the  act  had  contemplated  and  provided  for  in 
the  case  of  the  acceptor.  If  then  the  statute  had  in- 
tended the  enactment  to  apply  to  the  case  of  the  drawer, 

we 
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we  cannot  but  think  the  same  protection  would  have        18S2, 
been  given  to  the  drawer  which  has  been  given  in  terms         _-  -' 
to  the  acceptor  of  the  bill.  ^^ 

One  argument  advanced  on  the  part  of  the  Plaintiff  MAnrtiu 
below  is,  that  the  acceptor  has  varied  in  his  acceptance 
from  the  original  terms  in  which  the  bill  was  drawn ; 
and  as  the  drawer  has  been  contented  to  take  back  the 
bill  with  such  varied  acceptance,  it  must  now  be  con- 
sidered as  a  general  acceptance  under  the  operation  of 
the  late  statute.  But  the  answer  to  this  argument  seems 
to  be  that  the  direction  contained  in  the  body  of  the  bill 
is  not  altered  or  varied  by  the  terms  of  the  acceptance, 
any  further  than  was  necessary  for  the  benefit  of  the 
drawer  and  of  all  subsequent  parties.  The  drawer  di- 
rected the  drawee  to  pay  the  money  in  London,  —  the 
drawee  accepts,  specifying  the  particular  house  in 
London  at  which  he  intends  to  pay  the  bill.  Without 
such  specification  the  acceptance  might  be  useless  from 
its  generality ;  and  the  form  of  the  bill  implies  that  the 
drawer  expected  and  intended  the  drawee  to  make  it. 

We,  therefore,  think  that  as  no  presentment  was  made 
at  the  house  of  the  bankers  in  London,  where  the  ac- 
ceptor had  undertaken  to  pay  it,  the  liability  of  the 
drawer  never  arose,  and,  consequently,  that  the  judgment 
nrhich  has  been  given  for  the  Plaintiff  below  must  be 

Reversed. 
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Jan.  31.  M ASTERMAN  and  Others  v.  Judson. 

I.  In  an  action  rpfjE  declaration  stated  that  Plaintiffs  before  the  com- 

fwidant  for'not  mitting  the  grievances  by  the  Defendant  thereinafter 

obeying  a /t(^  mentioned,  to  wit,  in  Hilary  term  1831,  &c  before  Sir 

pana,  the  de-  ^  ^  Tindal,  Knight,  and  his  companions,  Justices  of  the 

daration  stated  »         &     »                         r                      ,-.          . 

that  the  Plain-  Bench  at  Westminster,  impleaded  one  John  Malin  in  a 

tiir  caused  to  pJea  of  trespass  to  the  damage  of  said  Plaintiffs  of  100/.; 

Defendant  a  ^"^  ^"^^  proceedings  were  thereupon  had  that  after- 

copy  of  the  wards,  to  wit,  on  the  sittings  at  Nisi  Pritis  holden  at  HerU 

writ  ofsub^  yr^,^^  ijj  ^^  county  oi  Hertford,  on  the  2d  of  March  1831, 

that  a  Judge  before  the  Honourable  Sir  John  Bayley  and  the  Honour- 
at  Ntst  Prtus  ^XA^  Sir  W*  Garraw,  Knights,  a  certain  issue  before  then 
under  9  G*  4.  joined  in  the  said  plea  between  said  Plaintiffs  and  said 
CIS  to  allow  John  Malin  came  on  to  be  tried  by  a  jury  of  the  county; 
.**  *  ^"  and  also  that  on  the  31st  of  January,  in  the  year  afore- 
amended  as  said,  said  Plaintiffs  prosecuted,  out  of  tlie  Court  aforesaid, 
follows :  jjjg  Majesty's  writ  of  subpoena  directed  to  said  Defendant 

**  a  copy  of  so  "      ff 

much  of  the  ^^^  Others,  commanding  them  and  every  of  them  that 

said  writ  of  all  other  things  set  aside,  &c.  they  should  appear  before 

'relat^d^t^^the  ^^^^  justices  assigned  to  take  the  assizes,  &c.  at  the  said 

taid  Defend'  town  of  Hertford,  in  the  said  county,  on  Wednesday  the 

^"^^   T        K  ^^  ^^y  ^^  March  then  next,  by  nine  of  the  clock  in  the 

an  action  as  forenoon,  and  so  from  day  to  day  until,  &c.  to  testify,  &c« 

the  above,  it  is  in  a  certain  action  then  in  the  Court  before  the  said 

uffi^'e  1 1^  King's  Justices  depending  between  said  Plaintiffs  and 

allege  that  the  said  John  Malin  of  a  plea  of  trespass,  on  the  part  of 

Defendantwas  gaid  Plaintiffs,  and   that  they  or  any  of  them  should 

a  material 

witness,  and  ^^  nowise   omit,  under   the  penalty  of  every  of  them 

that  his  ab-  of  100/.:  which  said  writ  said  Plaintiffs,  on  the  19th  of 

Ae^Pl^**dfft  F^^^'^^^yy  '^^  ^he   year   aforesaid,   caused  to   be   made 

e  nonsuited,  known  to  and  shewn  to  said  Defendant,  and  caused  a 

without  aver- 
ring that  PlaintifT  had  originally  a  good  cause  of  action.     At  all  events,  such  alle- 
gation is  sufficient  after  verdict. 

copy 
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copy  to  be  left  with  said  Defendant  of  so  much  of  the 
said  writ  of  subpoena  as  related  to  the  said  Defendant^ 
and  paid  to  said  Defendant  the  sum  of  10/.  for  the  costs 
of  his  attendance  as  a  witness ;  and  although  said  De- 
fendant could  have  given  material  evidence  for  said 
Plaintifis  on  said  trial  against  said  John  Malirij  yet  said 
Defendant  would  not  appear  on  trial  of  said  issue,  al- 
though he  had  no  lawful  cause  or  impediment  to  the  con- 
trary ;  and  by  reason  thereof,  and  on  no  other  account 
whatsoever,  said  Plaintifis  were  nonsuited,  and  such  pro- 
ceedings were  thereupon  had,  that  afterwards,  to  wit,  in 
Easier  term,  in  the  year  aforesaid,  it  was  adjudged  by  said 
Court  that  said  John  Malin  should  recover  against  said 
Plaintifis  25/.  6s.  for  his  costs  and  charges  by  him  laid 
out  in]  and  about  his  defence  in  that  behalf:  by  means 
of  which  said  several  premises  said  Plaintiffi  were  not 
ooly  forced  to  pay  said  John  Malin  said  sum  of  25/.  6s., 
together  with  costs  of  levying  the  same,  amounting  to 
the  sum  of  10/.,  but  were  also  greatly  hindered  and  de- 
layed in  the  recovery  of  their  damages  in  the  plea 
aforesaid,  and  did  necessarily  incur  a  great  expense, 
amounting  to  the  sum  of  100/.  in  and  about  prose- 
cuting  said  suit;  which  said  Plaintifi*s  are  liable  to  pay, 
and  are  by  means  of  the  premises  otherwise  greatly 
injured,  to  Plaintifis'  damage  of  200/. 

At  the  last  Hertford  assizes  it  appearing  that  the 
original  writ  of  stibpcena  (for  disobeying  which  this 
action  was  brought)  was  directed  to  the  Defendant 
Judson  and  two  others  therein  named,  while  the  copy 
served  on  him  was  directed  to  him  and  John  Doe,  the 
latter  name  not  appearing  in  the  original  subpoena  at  all. 
Lord  Tenterden  C.  J.,  before  whom  the  cause  was  tried, 
caused  the  record  to  be  amended  by  the  insertion  of  the 
words  printed  above  in  italics,  under  the  authority  of  the 
9  G.  4.  c.  15.  which  enacts,  *^  That  it  shall  and  may  be 
lawful  for  every  court  of  record  holding  plea  in  civil  ac- 
tions»  any  Judge  sitting  at  Nisi  Prius,  and  any  court  of 

Q  3  oyer 
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1882.  oyer  and  terminer  and  general  gaol  delivery  in  England^ 
JValeSt  the  town  of  Berwick-upon-Tweed^  and  Ireland^ 
if  such  court  or  judge  shall  see  fit  so  to  do,  to  cause  the 

JuDsoN.  record  on  which  any  trial  may  be  pending  before  any 
such  judge  or  court  in  any  civil  action,  or  in  any  indictr 
ment  or  information  for  any  misdemeanor,  when  any 
variance  shall  appear  between  any  matter  in  writing  or 
in  print  produced  in  evidence,  and  the  recital  or  setting 
forth  thereof  upon  the  record  whereon  the  trial  is 
pending,  to  be  forthwith  amended  in  such  particular  by 
some  officer  of  the  court,  on  payment  of  such  costs, 
if  any,  to  the  other  party  as  such  judge  or  court  shall 
think  reasonable;  and  thereupon  the  trial  shall  proceed 
as  if  no  such  variance  had  appeared :  and  in  case  such 
trial  shall  be  had  at  Nisi  PriuSy  the  order  for  the 
amendment  shall  be  indorsed  on  the  postea,  and  re* 
turned  together  with  the  record ;  and  thereupon  the 
papers,  rolls,  and  other  records  of  the  court,  from  which 
such  record  issued,  shall  be  amended  accordingly/' 
A  verdict  having  been  found  for  the  Plaintifig, 

Taddy  Serjt.  obtained  a  rule  nisi  to  set  it  aside,  on 
the  ground  that  the  learned  Judge  had  no  jurisdiction 
under  the  recent  act  to  make  the  amendment  in  ques- 
tion, there  being  in  this  declaration  no  recital  of  the 
'wni  o(  subpcenoj  but  merely  an  allegation  that  the  Plain- 
tiffs had  caused  the  Defendant  to  be  served.  He  also 
moved  in  arrest  of  judgment,  that  it  was  nowhere  averred 
the  Plaintiffs  had  a  good  cause  of  action  against  Malin^ 
the  Defendant  in  the  original  action. 

Wilde  Serjt.  shewed  cause  against  the  rule.  The  stat« 
9  G*  4<.  c.  15.  is  remedial,  and  must  receive  a  liberal 
construction.  The  circumstances  of  the  present  case 
fall  within  the  mischief  contemplated  by  the  act,  and 
ought,  therefore,  to  be  within  the  remedy.  The  alle- 
gation that  the  Defendant  was  served  with  a  subposnoy  is 

a  suffi- 


Masterman 
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a  sufficient  reference  to  the  instrument  to  authorize  the        1832. 
Judge  to  correct  any  variance  in  the  mere  description 
of  the  instrument.     In  Briant  v.  Eicke  (a),  Lord  7Vn- 
terden  C.  J.  amended  a  recital  that  a  judgment  had  been       Judsom. 
obtained  in  the  Court  of  King's  Bench  by  substituting, 
according  to  the  fact,  Common  Pleas  for  Kin^s  Bench. 

As  to  the  objection  in  arrest  of  judgment,  it  is  not 
for  the  party  who  is  prima  facie  injured  by  the  mis- 
conduct or  neglect  of  another  to  shew  that  he  had  a 
good  cause  of  action  or  of  defence ;  it  is  for  the  party 
charged,  to  shew,  if  he  can,  that  his  opponent  had 
not.-  Godejroy  v.  Jay.  (£)  But  at  all  events,  the  defect, 
if  any,  is  cured  by  verdict,  particularly  when  the  de- 
claration, after  averring  the  Defendant's  disobedience  of 
the  subpoena^  adds,  '^  By  reason  whereof,  and  on  no 
other  account,  the  Plaintiffs  were  nonsuited."  Thus  in 
actions  for  a  malicious  prosecution  the  omission  of  an 
averment  that  the  prosecution  or  action  is  at  an  end  is 
cured  by  verdict.  1  fVms.  Saund.  228  a.  [c) 

Taddy  and  Stephen  Serjts.  conird.  The  learned  Judge 
has  admitted  into  the  declaration  the  allegation  of  a  new 
fact,  namely,  the  service  of  a  copy  of  a  part  of  the  writ, 
mstead  of  merely  correcting  a  variance  in  the  recital 
of  the  writ.  And  the  amendment  in  itself  contains 
demurrable  matter  ;  for  how  much  of  the  instrument  in 
question  applied  to  the  Defendant,  is  matter  of  law,  to  be 
determined  by  the  Judge  upon  the  production  of  the 
instrument.  It  will  be  of  dangerous  consequence  to  ex- 
tend the  statute  to  the  introduction  of  new  allegations  of 
fact,  which  may  be  a  surprise  upon  the  opposite  .party* 

Then,  the  Plaintiffs  should  have  averred  that  they  had 
a  good  cause  of  action  against  Malin :  for  without  aver- 
ring that,  they  do  not  shew  that  they  had  any  right  to 


{a)   iM.^M.  SS9'  Smiths  7  T.l?.  518.     Pippet  v. 

b)  ^  Bingb.  413.  Heanif  s  B.l^  A.  634* 

t)  See    also    M^Murdo    v. 

Q  4<  subpoena 
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subpoena  the  Defendant  In  Goodwin  v.  West  {a)  it  was 
held  that  the  actfon  of  debt  for  the  penalty  of  10/. 
on  5  Eliz.  c.  9.  for  not  appearing  to  give  evidence  afler 
service  of  a  subpoena  is  given  only  to  the  party  grievedi 
and  that  if  the  Plaintiff  be  not  grieved  he  cannot  bring 
the  action.  The  same  point  was  established  in  Maddison 
V.  Shaw{b\  where  the  Court  said  there  must  be  a  par- 
ticular damage  set  forth.  Aston's  Entries,  40.  90.  And 
the  principle  applies  with  greater  force  to  an  action  on 
the  case  for  general  damages  for  a  similar  neglect. 

So  in  actions  against  the  sheriff  for  an  escape,  it  is 
necessary  to  aver  that  the  plaintiff  had  a  gdod  cause  for 
arresting  the  party.  2  fVms.  Saund.  151.  FicL  Entr. 
16.  60.  And  in  Alexander  v.  M^Afd€y{c)  in  an  action 
against  the  sheriff  for  an  escape  on  mesne  process,  the 
plaintiff  was  nonsuited,  because  he  could  not  prove  any 
debt  against  the  prisoner. 


The  Court  said,  that  the  amendment  was  the  only 
point  on  which  they  had  any  doubt;  and  as  it  applied  to  a 
general  rule  of  practice  they  would  take  time  to  consider. 

Cur.  adv.  txdi. 


TiNDAL  C.  J.  Upon  the  point  reserved  in  this  case 
for  further  consideration,  namely,  whether  the  amend- 
ment made  upon  the  record  of  Nisi  Prius  at  the  trial  of 
this  cause  was  an  amendment  authorized  by  the  late  act 
of  9  G.4<.  c.  15.,  we  think  such  amendment  falls  within 
the  meaning  and  construction  of  the  act,  and  is  fully 
authorized  by  the  same. 

The  declaration,  after  stating  that  the  writ  oi  subpoena 
was  issued  in  the  cause,  proceeded  to  aver  '^  that  the 
Plaintiffs  caused  the  said  writ  to  be  made  known  and 
shewn  to  the  Defendant,  and  caused  a  copy  to  be  left 
with  him."     Upon  the  trial  it  appeared,  that  there  was 


(a)  Sir  W.  Jonesy  AZO,    Cro. 
Car.  5aa.  540. 


(h)  sMod.z5S' 
{i)  4  r.jR.6iz. 
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a  variance  between  the  copy  or  ticket,  as  it  is  usually  1SS2. 
termed,  which  had  been  left  with  the  witness,  and  the 
original  writ  of  subpcena^  the  former  purporting  to  be 
addressed  to  the  Defendant  and  John  Doe  alone,  whereas  Judbon. 
the  original  subpoena^  when  produced,  appeared  to  be 
addressed,  not  only  to  the  Defendant,  but  to  two  other 
real  persons.  The  Plaintiffs  praying  the  Judge,  who 
tried  the  cause  at  Nisi  PritdSj  to  order  an  amendment  to 
be  made  under  the  act  above  referred  to,  he  directed  an 
amendment  to  be  made  in  these  words ;  viz.  ^*  Caused  a 
copy  of  so  much  of  the  said  writ  of  subpcena  as  related 
to  the  Defendant  to  be  left  with  him."  The  trial  then 
proceeded  on  the  amended  declaration,  and  a  verdict 
was  found  for  the  Plaintiffs. 

Two  objections  are  made  by  the  Defendant  to  the 
authority  of  the  learned  Judge  to  direct  this  amendment; 
first,  that  this  is  not  an  amendment  of  the  record,  to  pre- 
vent a  variance  between  any  matter  in  writing  produced 
in  evidence,  and  the  recital  or  setting  forth  thereof  upon 
the  record ;  but  it  is  the  insertion  of  a  new  and  distinct 
all^^tion  of  an  independent  fact:  secondly,  that  the 
Defendant  might  have  demurred  to  the  allegation  as  it 
DOW  stands,  if  it  had  appeared  in  the  declaration  origi- 
nally, and  that  he  ought  not  to  lose  that  advantage  by 
its  being  first  put  upon  the  record  when  the  cause  is 
before  the  jury. 

As  to  the  first  objection,  however,  it  appears  to  us 
that  though  the  allegation  introduced  by  that  amend- 
ment may,  at  first  sight,  seem  to  be  an  allegation  of  a 
new  fact,  yet,  upon  looking  more  accurately  at  the 
effect  of  the  amendment,  it  is  not  so,  but  is  in  substance 
an  amendment  to  prevent  ^^  a  variance  between  the 
matter  in  writing  produced  in  evidence  and  the  recital 
or  setting  forth  thereof  upon  the  record."  For  when 
the  Plaintiffs  allege  that  they  left  a  copy  of  the  writ  of 
vubpcena  with  the  Defendant,   they  do^  by  that  word 

"  copy," 
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1882.  *^  copy/'  virtually  embody  and  set  forth  upon  the  re« 
cord  the  whole  writ  of  subpoena  represented  compen- 
diously by   that  same   word;   and,    inasmuch   as   the 

JuDsov.  production  at  the  trial,  of  tlie  written  paper  actually  left 
with  the  Defendant,  varied  from  the  subpcma  itself  in 
the  particulars  above  referred  to,  it  seems  to  us  the 
alteration  directed  to  be  made  was  an  alteration  which 
prevented  the  variance  between  the  evidence  and  the 
record.  Suppose  tlie  declaration,  instead  of  alleging 
that  the  Plaintiffs  had  left  a  copy  of  the  writ  of  subpama 
with  the  Defendant,  had  alleged  that  he  had  left  with 
him  ^^  the  following  written  paper,"  &c^  setting  out 
the  subpoena  according  to  the  tenor;  there  can  be  no 
doubt  but  that  the  case  would  then  have  fallen  di- 
rectly within  the  act;  and  that,  upon  the  production 
of  the  paper  actually  left  with  the  Defendant,  the  statute 
would  have  authorized  an  amendment  by  striking  out 
those  parts  in  the  declaration  which  were  not  found  in 
the  paper  itself.  The  amendment,  which  was  directed, 
appears  to  produce  the  same  effect,  though  in  a  more 
compendious  manner*  Looking  to  the  object  of  this 
act,  which  was  according  to  its  title,  to  prevent  a  failure 
of  justice  by  reason  of  variances  between  records  and 
writings  produced  in  evidence  in  support  thereof  we 
think  it  should  receive  a  construction  as  liberal  as  the 
words  will  admit;  and  that  the  amendment  now  under 
consideration  falls  within  the  fair  interpretation  of  the 
words  of  the  act. 

The  second  objection  urged  by  the  Defendant  was, 
that  if  the  Plaintiffs  had  originally  made  this  allegation 
in  the  declaration,  he  might  have  demurred  to  the  de- 
claration. Now,  without  determining  the  question, 
whether  such  demurrer  would  have  been  sustainable  or 
not,  we  think,  as  it  does  not  appear  by  the  evidence  that 
the  Defendant  took  any  such  objection  at  the  time  the 
amendment  was  directed,  he  cannot  avail  himself  of  it 

in 
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in  this  stage  of  the  proceedings.  For  if  they  had,  in  the 
first  instance,  made  that  their  ground  of  objection,  it  is  by 
no  means  improbable  that  the  Lord  Chief  Justice  would 
have  directed  the  Plaintifis  to  set  out  at  length  on  the 
record  the  written  paper  which  they  left  with  the  De- 
fendant ;  and  by  so  doing,  though  the  cause  could  not 
but  proceed  as  the  act  directs,  the  Defendant  might 
have  taken  the  objection  afterwards,  if  such  objection  is 
available  in  arrest  of  judgment ;  or  he  might  have  re- 
fused to  make  the  alteration,  and  thereby  compelled  the 
Plaintiffs  to  be  nonsuited ;  or,  at  all  events,  such  terms 
might  have  been  imposed  on  the  Plaintifis  as  would  have 
met  the  justice  of  the  case. 

On  the  whole,  we  think  we  should  very  much  abridge 
the  benefit  of  a  most  useful  act  if  we  were  to  bold  the 
present  amendment  to  be  unauthorized  by  it. 

Rule  discharged. 
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Medeirgs  v.  Hill. 

ASSUMPSIT  on  a  charter-party  dated  September^lth^ 
1830.  The  Defendant  undertook  that  his  ship 
being  then  at  Plymouth  should  return  with  all  con- 
venient speed  to  Liverpool  /  should  there  load  a  full  and 
complete  cargo  of  salt;  proceed  therewith  to  Terceiraj 
deliver  the  same  there,  freight  free;  and  there,  or  at 
St.  MichaeVsy  load  a  homeward  cargo  of  fruit,  restraint 
of  princes,  &c.  excepted;  and  the  breach  alleged  in 
the  declaration  was,  that  the  ship  did  not  return  with 
all  convenient  speed  to  Liverpool^  and  there  take  the 
cargo  on  board,  and  sail  on  the  voyage  described  in 
the  charter-party. 

At  the  trial  before  Tindal  C.  J.,  London  sittings  after 

Michaelmas 


Jan,  17. 

It  is  no  de- 
fence to  an 
action  on  a 
Qhaiter-party 
for  not  sailing 
on  the  Toyage 
towards  a 
port  agreed 
on>  that  the 
port  was  in  a 
state  of  block- 
ade,  if  the 
Defendant 
knew  the  fact 
at  the  time  of 
entering  into 
the  charter- 
party. 
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18S2.       Michaelmas  term,  it  appeared  that  the  Defendant's  ship 
\~^  on  her  passage  from  Plymouth  to  Liverpool  had  touched 

MBDEIROS  r  o  ^  J. 

V.  at  Fotwey :  that  she  had  arrived  at  Liverpool  too  late  to 

Hill.  ship  the  salt,  and  never  proceeded  to  Terceira.  At  the 
time  of  the  contract  Terceira  was  publicly  and  officially 
known  to  be  under  blockade  by  the  government  of 
Portugal.  There  was  no  evidence,  however,  of  any 
understanding  between  the  contracting  parties  that  the 
Defendant  was  to  violate  the  blockade ;  on  the  contrary, 
it  rather  appeared  that  the  blockade  had  never  been 
thought  of  till  after  the  charter-party  had  been  executed 
by  the  Defendant's  son  on  the  part  of  the  Defendant ; 
and  long  before  that  time  the  blockade  had  ceased  to  be 
real  or  efiective.  A  verdict  having  been  found  for  the 
Plaintiff  with  100/.  damages, 

Taddy  Serjt.  moved  for  a  new  trial.  The  stipulation 
to  proceed  to  Liverpool  with  all  convenient  speed  did 
not  preclude  the  Defendant  from  touching  at  Famey^ 
which  is  not  out  of  the  course  from  Plymouth  to  Liva'^ 
pooly  and  even  if  it  were,  the  touching  there  would  be  no 
breach  of  the  Defendant's  contract,  supposing  him  to  have 
touched  in  the  ordinary  course  of  his  business,  and  the 
voyage  in  other  respects  to  have  been  performed  with 
all  convenient  speed.  A  carrier  who  engages  to  go 
with  all  convenient  speed  does  not  thereby  engage  to 
go  in  the  most  direct  line  from  place  to  place ;  and  it  is 
a  sufficient  performance  of  his  contract  if  he  use  due 
diligence  in  his  ordinary  line.  Max  v.  Roberts,  {a)  But 
the  voyage  to  Terceira  was  illegal,  and  the  Plaintiff 
cannot  recover  for  the  Defendant's  omission  to  proceed 
thither;  Terceira  having  at  the  time  of  the  contract 
been  in  a  state  of  blockade,  the  Defendant  had  rlo  right 
to  sail  with  an  intention  to  violate  the  blockade.    Case 

{a)  i%EattfZ^, 

of 
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of  the  Neptunus{a\   Adelaide  (b),   and  Shepherdess  {c)y        18  32. 
Nojflor  V.  Taylor  (rf),  Dalgleish  v.  Hodson.  {e) 

At  all  events  the  Defendant  was  not  bound  to  pro- 
cure simulated  papers,  or  to  run  the  risk  of  capture. 
In  Tontejigy.  Hubbard  {g\  a  British  merchant  chartered 
a  Swedish  ship  on  a  voyage  to  St.  MichaeFs  for  a  cargo 
of  fruit,  and  the  charter-party  contained  the  usual  ex- 
ception against  the  restraint  of  princes ;  the  ship  was 
prevented  from  reaching  St.  MichaeVs  within  the  fruit 
season  by  an  embargo  laid  on  Swedish  vessels  by  the 
British  government ;  and  it  was  holden,  that  the  Swedish 
owner  could  not  by  proceeding  on  the  voyage  after  the 
embargo  was  taken  off  entitle  himself  to  recover  the 
freight  against  the  British  merchant. 

Cur.  adv.  vuU. 

TiNDAL  C.  J.  This  was  an  action  upon  a  charter- 
party,  by  which  the  Defendant  engaged  that  his  ship 
should  return  with  all  convenient  speed  to  Liverpool, 
and  there  load  a  full  and  complete  cargo  of  salt,  and 
proceed  therewith  to  Terceira,  and  deliver  the  same 
there  freight  free,  and  there,  or  at  St.  Michael%  load  a 
homeward  cargo  of  fruit ;  and  the  breach  alleged  in  the 
declaration  was,  that  the  ship  did  not  return  with  all 
convenient  speed  to  Liverpool^  and  there  take  the  cargo 
on  board,  and  sail  on  the  voyage  described  in  the 
charter-party. 

After  verdict  for  the  Plaintiff,  and  100/.  damages,  a 
motion  has  been  made  for  setting  the  same  aside,  and 
for  a  new  trial,  on  two  grounds ;  first,  that  at  the  time 
the  charter-party  was  entered  into,  Terceira  was  in  a 
state  of  blockade  by  the  government  of  Portugal,  which 
blockade  had  been  notified  to  the  English  government, 
and,  consequently,  that   the  voyage  described   in   the 

(a)   1  Rob.  Adm.  R.  no.  (d)  ^  B.  ^  C.  718. 

{b)  Ibid,  in  notis.  {e)  7  Bingb.  4^$* 

{c)  s  Rob.  Adm. R.  163.  (;)  iB.li P.  191. 

charter- 


2Si 


CASES  IN  HILARY  JERM 


18S2. 


charter-party  was  an  illegal  voyage.  Secondly^  that 
although  the  voyage  may  not  be,  strictly  speaking, 
illegal,  the  circumstance  of  the  blockade  operated  as  an 
excuse  for  the  non-performance  of  the  contract. 

The  case  of  the  Neptunus  (a),  which  was  cited  in 
support  of  the  first  objection,  establishes  that  it  is 
illegal  to  attempt  to  enter  a  blockaded  port,  in  violation 
of  the  blockade,  and  that  after  notification  of  the 
blockade  the  act  of  sailing  to  a  blockaded  port  with  the 
intention  of  violating  the  blockade  is  in  itself  illegal. 
But  neither  that  case,  nor  any  other  that  can  be  cited, 
has  laid  it  down,  that  the  mere  act  of  sailing  to  a  port 
which  is  blockaded  at  the  time  the  voyage  is  com- 
menced is  any  ofience  against  the  law  of  nations,  where 
there  is  no  premeditated  intention  of  breaking  the 
blockade,  if  it  shall  be  found  to  continue  in  force  when 
the  ship  arrives  off  the  port.  Any  such  determination 
would  be  destructive  in  many  instances  of  the  &ir  com- 
mercial speculations  of  neutral  merchants,  to  whom  it 
might  be  of  the  first  importance  to  possess  the  oppor- 
tunity of  introducing  their  goods  into  the  port  which 
bad  been  blockaded,  at  the  very  earliest  moment  after 
such  blockade  had  been  relaxed.  Such  an  object  ap- 
pears to  be  l^al,  both  from  the  opinions  of  Sir  W.  Scoti 
in  the  case  of  the  Shepherdess  (&),  and  from  the  judge- 
ment of  Lord  Tenterden  C.  J.  in  Naylor  v.  Taylor,  {c) 
In  the  present  case  tliere  was  no  evidence  of  any  under- 
standing between  the  contracting  parties  that  the  De- 
fendant was  to  break  the  blockade  of  Terceira  in  order 
to  deliver  his  outward  cargo.  Indeed  the  fact  of  the 
blockade  did  not  appear  to  enter  into  the  contemplation 
of  either  party,  until  after  the  Defendant's  son,  the 
captain  of  the  vessel,  had  signed  the  charter-party  for 
bis  father;  and  upon^  the  evidence  the  blockade  bad 


{a)  2  Rob.  Mm. Rep,  no. 
{b)  5  Rob*  Adm.  Rtp.  164. 


(c)  9B.^C.7i^. 


ceased 
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censed  to  be  a  real  and  efiPective  blockade  long  before        1832. 
the  charter-party  was  entered  into. 

We  see,  therefore,  no  reason  for  holding  the  contract 
to  be  void  on  the  ground  of  illegality. 

As  to  the  second  point,  it  is  sufficient  to  say,  that  as 
the  blockade  had  been  publicly  notified  to  the  govern- 
ment of  Englandj  the  contracting  parties  must  be  taken 
to  have  entered  into  the  charter-party  with  an  equal 
knowledge  of  its  existence ;  no  difficulty,  therefore,  at- 
tending the  performance  of  the  contract  can  be  set  up 
as  afi  excuse  for  its  non-performance.  In  that  case  the 
role  of  law  kid  down  in  Paradine  v.  Jane  (a)  applies, 
viz.  •*  That  where  a  party  by  his  own  contract  creates  a 
doty  or  charge  upon  himself,  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  accident  by  in- 
evitable necessity,  because  he  might  have  provided 
against  it  by  his  contract/' 

We  think,  therefore,  the  rule  for  a  new  trial  must  be 
refused. 

Rule  refused. 

(ja)  Allejns  Rtp.  a;. 


Smith  v.  Walton  and  Anothen  Jan.  31. 

JDEPLEVIN  for  goods.  Replcvb. 

Avowry  and  cognizance,  that  Smith  occupied  the  I>«fen^nt 

house  in  which,  &c.  for  a  year  and  a  half  next  before  and  ||^^  ^^<^  ^^^t 

ending  at  MartinmaslS^Oi  to  wit,  on  the  23d  of  November  payable  at 

1830,  as  tenant  thereof  to  Walton^  under  and  by  virtue     ^^IrH!^*  ^ 
'  ^  <f  wit,  riov,  13* : 

of  a  certain  demise  thereof  to  him  made  at  and  under      Held,  that 

this  must  be 

taken  to  mean  New  Martinmas  ;  and  Plaintiff*  having  shewn  that  the  rent  was  in 

fact  payable  at  Old  Martinmasi  the  Court  refused  to  set  aside  a  verdict  given 

for  him* 

the 
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the  yearly  rent  of  8/.  105.,  payable  half  yearly,  that  b  to 
say,  at  Whitsuntide  and  MartintnAs  in  every  year ;  and 
because  5/.  Ss.  of  the  rent  aforesaid  for  the  space  of  one 
year  and  a  half  ending  as  aforesaid  at  MartinmaSj  to 
wit,  on  the  2Sd  of  November  1830,  and  from  that  time 
hitherto  was  and  is  still  due  and  payable  by  Smi^^ 
therefore  the  Defendants  avow  and  acknowledge  the 
distress. 

Plea,  non  tenuit  modo  et  formd,  and  issue  j<niied 
thereon. 

Upon  this  issue  a  jury  having  found  that  the  Tetit 
was  payable  at  Old  Martinmas^  a  verdict  was  enli^^ 
for  the  Plaintiff,  which,  by  leave  of  the  Judge  who'  trieB 
the  cause, 


Wilde  Seijt.  obtained  a  rule  nisi  to  set  a^e,  and 
enter  a  verdict  for  the  Defendants  instead. 


Jones  Serjt  shewed  cause  in  the  last  term.  Altfaou^, 
upon  a  parol  demise  with  rent  payable  at  Ladjf^a^f  e^ 
dence  of  the  custom  of  the  country  is  admissible  Co  shs# 
that  by  Ladjf^day  the  parties  meant  Old  Lady-day^  Doe 
d.  Hall  V.  Benson  (a),  yet  it  has  been  holden  that  <a 
lease  of  lands  by  deed  since  the  new  style,  to  hold  from 
the  feast  of  St.  Michael^  must  be  taken  to  mean  from 
New  Michaelmas,  and  can  not  be  shewn  by  extrinaic 
evidence  to  refer  to  a  holding  from  Old  Michaebnasm 
Doe  d.  Spicer  v.  Lea.  {b)  Now  a  plea  must  receive  the 
same  construction  as  a  deed;  and  the  Defendants  having 
pleaded  that  the  rent  was  payable  at  Martinmas  most 
be  taken  to  have  pleaded  that  it  was  payable  at  ^^0 
Martinmas,  the  words,  ^*  to  wit,  on  the  23d  of  Novem^ 
ber,''  being  mere  surplusage.  But  the  Plaintiff  having 
proved,  and  the  jury  having  found,  that  the  rent  was 
really  reserved,  payable  at  Old  Martinmas,  the  avowry 


(«)  4B.&J.  58S. 


(^  iiEojtfSiz. 
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aflbrds  no  warrant  for  the  distress,  and  the  verdict  for 
the  Plaintiff  must  stand. 

Wilde.  As  there  are  two  Martinmasses^  one  which 
fidls  on  the  11th,  and  one  on  the  2Sd  of  November  in 
every  year,  the  words,  "  to  wit,  on  the  23d  of  Novem- 
ietf"  are  a  material  part  of  the  plea,  inserted  for  the 
express  purpose  of  preventing  ambiguity,  and  therefore 
eannot  be  rejected  as  surplusage.  If  the  Defendants 
had  avowed  for  a  rent  payable  at  Old  Martinmas^  they 
woold  have  been  entitled  to  the  verdict.  It  is  the  same 
tbinj^  but  expressed  with  more  precision,  to  say  the 
mot  was  payable  November  23d.  (a) 

Cur.  adv.  vtdi. 


1832. 


TiNDAL  C.  J.  The  question  in  this  case  arises  upon 
avowry  and  cognizance  by  the  Defendants,  in  which 
tfiey  allege^  that  the  Plaintiff,  for  one  year  and  a  half 
Best  before  and  ending  at  Martinmas  1830,  to  wit,  on 
ike  23d  day  of  November  1830,  held  and  enjoyed  the 
place  in  which,  &c.  as  tenant  thereof  to  the  avowant  by 
virtne  of  a  certain  demise  thereof  to  the  Plaintiff  made, 
at  and  under  the  yearly  rent  of  3/.  105.  payable  half 
yearly,  that  is  to  say,  at  Whitsuntide  and  Martinmas  in 
every  year ;  and  because  the  sum  of  5L  5s.  of  the  rent 
i^Nresaid  for  the  space  of  one  year  and  a  half  ending  as 
aforesaid  at  Martinmas^  to  wit,  on  the  23d  day  of  November 
1830,  and  from  thence,  &c.  was  due  and  payable,  there- 
fore the  Defendants  avow  and  acknowledge  the  distress 
made.  To  this  avowry  and  recognizance  there  was  a  plea 
in  bar,  that  the  Plaintiff  did  not  hold  modo  acjbrmd; 
and  upon  the  trial  of  an  issue  joined  on  this  plea  the 
jury  found  that  the  rent  was  payable  at  Old  Martinmas, 
and  a  verdict  was  entered  for  the  Plaintiff. 

A  motion  has  been  made  to  set  aside  this  verdict,  and 


{a)  But  tee  Houlden  v.  F(uson%  6  hingb.  414. 

Vol-  VIII.  R 
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1B3S.  to  enter  a  verdict  for  the  DefendaDt9»  .by  Iwfe  pS  ^ 
learned  Judge  who  tried  this  cause ;  apdj  after  ti^eiiri^g 
argument  against  and  in  support  of  the  rule,  the  majority 
of  tbe  Ji«%e8  who  heard  this  argument  think  the|iteBent 
verdid  ought  to  atand.  .  i 

The  case  of  Doe  d.  Spicer  v.  Lea  appears  to  them  ^, 
be^lecisive  upon  the  present  point  There  it  was  beldi 
that  since  the  existence  of  the  new  style  sanctioned  by 
act  of  parliamenty  a  lease  by  deed^  to  hold  from  the  fea^t, 
ctSL  Michadf  must  be  taken  to  mean  New  Michaefma^^ 
ind  4hat  extrinsic  evidence  is  not  admissible  to  she|it 
that  U  means  a  holding  from  Ofd  Michaelmas.  .  And  we, 
think  where  there  is  an  allegation  upon  the  record  tjb^ 
tb^ttenaiit  holds  at  a  rent  payable  half  yearly,  that  is  tp, 
sayi  Whiisxmtide  and  Mariinmas  in  every  year,  the  saiWi 
rule  wbieh  governs  tlie  construction  of  a  d^,  Ji^usit. 
goivem  the^  construction  of  a  plea,  and  that  it  can.onlv 
bet  understood  to  mean  New  Martinmas^  there  Joeing  fj^oii^ 
one  day  set  down  asMarttnma$  in  the  calendar.  wbic||, 
forms  part  of  the  statute  for  the  alteration  of  the  style. 
It  is  true,  that  in  another  part  of  the  avowry,  distinct 
from  the  allegation  of  the  terms  of  the  tenancy,  the 
Defendants  state  the  year's  rent  for  which  the  distress 
was  taken,  to  be  for  a  year  ending  at  MartintnaSj  ^^  to 
wit,  on  the  23d  November."  But  we  think  ourselves 
bound  to  take  notice  that  Mariinmas  falls  on  the  11th 
of  Naoember  in  every  year,  by  the  enactment  of  the  stas* 
tute  above  referred  to,  and  that  it  cannot  fall  on  any 
other  day;  and,  consequendy,  that  all  which  follows 
under  the  videlicet^  which  is  inconsistent  with  and  con- 
trary to  such  enactment,  must  be  rejected. 

Evidence,  no  doubt,  is  admissible  in  the  case  of  a 
parol  taking  at  Martinmas,  generally,  to  shew  whether  ^ 
the  day  of  taking  was  intended  to  be  calculated  accord- 
ing to  the  new  or  old  style ;  indeed,  such  evidence  was 
admitted  in  this  very  case  for  the  purpose  of  shewing 

that 
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tbttt  the  rent  was  {loyable  at  Old  Martinmas^  which  the 
jury  (band  to  be  so.  But  no  case  can  be  found  in  which, 
where  a  party  pleads  upon  the  redord  that  the  tailing 
was  from  Martthmas^  he  has  been  allowed  to  shew  that 
be  meant  by  that  pleading  Martinmas  acdording  to  the 
did  styte. 

My  brother  Gaseke  thirties  the  wordis  under  the  vide* 
Ucei  amount,  iti  effect^  to  a  distinct  averment,  that  the 
W€ftd  Martinmas  in  the  pleading  so  explained,  means 
the  feast  of  Old  Martinmas  which  falls  upon  the  2dd  of 
November;  and  that  the  allegation  in  the  first  part  of 
tk^  avowry,  that  the  holding  was  for  a  period  ending  at 
Mttrtinmas^  viz.  ^*  the  28d  of  November  :^*  and  agaiiby  a* 
similar  allegation  in  the  latter  pan  of  the  pleadings,  shew 
that  the  word  Martinmas  mentioned  in  the  reservation 
of  Tent,  must  be  intended  to  apply  to  the  same  day,'  that 
ii^  Old  Martinmasi  He  agrees  with  the  res0  of  the 
Cdkn  in  the  opinion,  that  no  extrinsic  evidenoe  ought 
\A  ht  received  to  explain  the  record. 

Rule  diischarged. 


18S9. 


Smith 

V, 
WKLJOtf. 


* 

Doe  v.  Harvey. 

nPRESPASS  for  mesne  profits. 

At  the  trial  before  Alderson  J.,  at  the  Iftst  Somerset 
assises,  the  PlaintiiT,  after  proving  that  the  Defendant 
bad  occupied  the  premises  in  question  (ronl  May  18t^ 
to  May  1830,  offered  in  evidence  a  judgment  in  an 
fjeCtment  brought  for  the  same  premises  by  the  Plaintiff 
in  this  action  against  Simon  Payne {a\  and  called  as  a 
witness  the  son  of  Simon  Payne,  who  stated  that  he. 


Jan,  31. 

Where  a  party 
holds  land 
under  a  wHt- 
ten  agreement, 
parol  evidence 
cannot  be 
received  of 
the  fact  under 
whom  he 
came  into  pot- 
•esiion. 


{a)  See  />of  v.  Wbiti^mbtt  smttf  46. 

R  2 


the 


2W  CASES  IN  HILARY  TERM 

1832.-      the  son,  hiad  pot  the  defendant  in  possession.    It  8p>' 
.^"        pearitig,  'however,  that  this  had  been  done  uilder  a. 
9;         written!  fl^e^^ht,  which  was  not  produced,  it  wa3  ob- 
HicfeVkri'    jed«rf,  on  behalf  of  the  Defendant,  tfiat  the  witness 
cdiitd'flbti'Wbil^  that  instrament  existed,  by  pardl  evi-- 
dience,  disclose  under  whom  the  Defendant  hdd,  and 
that  without  evidence  that  the  Defendant  held  under 
Pit^ne^  the  judgment  against  Payne  could  not  be  pro- 
duced against  the  Defendant      And  the  learned  Judge 
being  of  this  opinion  nonsuited  the  Plaintiff. 


:•  >V 


Wilde  Seijt.  obtained  a  rule  nisi  to  set  aside  this 
n^suit,  against  which  rule 

^^^Sti^pftihi  Seijt.  argued  last  term  that  the  written  aigi^^ 
nil?iM^4as  the  best  evidence  to  shew  under  trbon^'^tKe 
D^ftii^nt  held;  and  that  the  agreement  be%ig  id  i^i^t- 
^iiiii^^infdifot  produced,  parol  evidence  to  thai:  pohit^vUsf 
^Vdpe^ly  lekcliided.  Then,  with  respect  to  the  judgii^nir 
H^lii^t  Fbjfnr,  he  Cbtitended,  as  in  Doe  v.  WAti^dM^ 
Aiid  MSti  the  authorities  there  cited,  that  the  Defei^dliht 
fifdt  havirrg  been  shewn  to  be  party  or  privy,  the  jd^j^ 
m^tit  was  no  evidence  ligainst  him« 


'V     it,. 


I  .» 


JVilde.  Parol  evidence  of  any  of  the  stipulation^  m 
the  written  agreement  could  not  be  received ;  but  it  w^ 
competent  to  the  Judge  to  admit  evidence  of  fads 
independent  of  the  agreement ;  as,  who  professed  to  be 
kndiord  and  received  the  rent  Those  were  facts 
which  could  not  alter  or  interfere  with  any  stipulation 
ill  the  agreement,  and  might,  therefore,  be  proved  by 
other  evidence.  In  R.  v.  Holy  Trinity^  Htdl{a\  it  was 
held  that  parol  evidence  of  the  fact  of  tenancy  was 
admissible,  although  the  tenant  held  under  a  writteh 

{a)  7B.bfC.6iJ. 

agree- 
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afjreementy  and  Bayleyi.  said^  ^  The  general  rule  i%  1882. 
that  the  contents  of  a  written  instrument  cannot  be 
proved  without  producing  it.  But,  although  there  may 
be  a  written  instrument  between  a  landlord  and  te^anty 
defining  the  terms  of  the  tenancy,  the  £ict  of  tenancy 
laay  be  proved  by  parol,  without  proving  the  terms,  of 
it.;  Jt  was  unnecessary  in  this  case  to  prove  by  the 
wi;itten  instrument,  eitlier  the  fact  of  tenancy  or  the 
value  of  the  premises."  And  Park  and  Gasdee  Js.  held 
the  same  opinion  in  &ro^A^  v.  JBarr  (a). 

Cur.  adv.  vuU. 

TiNDAL  C.  J.  This  was  an  action  of  trespass  fqr^^Jji^ 
wiesne  profits,  upon  the  trial  of  which  it  was  proved,  that 
Hp^CVQfi  the  Defendant,  had  occupied  the  premiji^in 
qi^^^from  May  1829  to  May  ]830«  ,  The  Plai^iifr 
ip^otfder  tP  prove  his  right  to  the  possession  of  ;|jb^pre4 
q\i|^  during  that  period,  offered  in  evidence,  a  jm^ment 
i{Sj(^tment  brought  for  the  same  premises  by  ihepre^eut 
F]|^UI?yd£r^  f^gainst  one  Payne.  It  was  objected  ihatttii^ 
ij^rdwas  not  admissible  in  evidence  against  the  present 
X)iff^pdant,  he  not  being  the  Defendant  in  the  original 
cause^  nor  shewn  to  claim  through  or  under  him.  The 
only  evidence  that  was  given  as  to  the  origin  or  nature 
of  Harvey*%  occupation  was,  that  one  Henry  Payne^ 
tljie  son  of  the  Defendant  in  the  ejectment,  had  put  him 
intp  possession*  But  as  it  appeared  firom  the  same  wit^ 
oess  that  he  had  been  put  into  possession  runder  a 
written  agreement,  which  agreement  was  not  producedy 
the  parol  evidence  of  Henry  Payne^  as  to  the  landlord 
gilder  whom  he  held,  or  the  terms  under  which  he  was 
let  into  possession,  was  deemed  insufiicient  for  that  pur* 
pose.  The  learned  Judge,  who  tried  the  cause,  held, 
under,  these  circumstances,  the  record  of  the  judgment 

(«)  5  Bingb.  136* 
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\6Si.       in  ejeetnaent  to  be  inadmissible  in  evidenoe  in  this  eanse, 
iknd  the*  Plaintiff  was  theneopon  nonsoited,  with  iiherly 
to  mos^e  <lo  ^  aside  the  nonsuit^  and  enter  a  verdiet  fiir 
BkityiW.      the  Ptdifitjff. 

AiW  helKring*  the  arguments  against  and  in  support 
of  this  motidn,  we  are  of  opinion  that  the  direction  of 
the  Judge  upon  both  the  points  so  made  at  the  triid  was 
right.  As  to  the  first  point,  if  nothing  had  been  in  iaiise 
but  the  single  fact,  whether  Harvey  held  or  occupied  the 
landi  such  feet  might  undoubtedly  be  proved  b j  the 
payment  of  rent,  declarations  of  the  tenant,  or  other 
paibl  evidence  sufficient  to  establish  it,  notwithstanding 
it  ap()eared  that  he  held  under  an  agreement  in  writiiig. 

'  Autborities  to  this  effect  were  cited  in  argument  «t  ^t 
bar.   'But  here  tlie  question  was,  not  mercdy  whether 

■'Harvey  held  the  premises,  but  whether  he  held  tbsm  as 
tenant  to  Paymej  and  of  this  &ot  there  was  no  odifer 
evidence  admissiUe  than  the  written  agreement)  whieh 
««s  not  produced.  .,.  , 

The  seeond  point  is  simply  this,  whether  in  an  aetipa 
of  trespass  for  the  mesne  profits,  a  recovery  in  i^dflMiit 
against  a  former  tenant  in  possession,  is  produoiUtein 
evidenoe  against  a  person  who  is  afterwards  found  in 
possession,  without  proving  that  be  came  in  undear  the 
Defendant  in  ejectment,  so  as  to  make  him  a  privy  to 
the  judgment  in  qectment*  And  we  are  aU  of  c^nion, 
that  it  is  not.  A  recovery  in  ejectment  is  conclusive 
evidence  both  of  the  Plaintiff's  right  to  the  possession, 
and  that  the  Defendant  is  a  trespasser  in  an  action  Sx 
the  tneme  profits  brought  against  the  person  who  was 
Defendant  in  the  original  action  of  ejectment:  Adin 
V.  Parkin  (a).  According  to  the  resolution  of  tlie 
Judges,  ^*  the  tenant  is  concluded  by  the  judgment, 
and  cannot  controvert  the  title."     But  no  reason  has 

(a)  %  Bum  668* 

been 
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been  oi^^,  nor  any  authority  cited  at  the  bar,  to  shew        1839. 

that  th!^  judgment  is  to  be  considered  as  differing  from 

judgments  in  other  personal  actions;  and  the  general 

rule  of  law  is,  that  judgments  bind  only  partie$  and 

prims;  but  as  ta  strangers  are  coDsidened  an  ^4$ inter 

aUos  acta^  and  are  not  producible  in  evidence  against 

tbem.     In  the  case  of  Derm  v.  fVhife  and  Wffe  (a)^  it  >waa 

fadd  by  the  Court  that  in  an  action  of  trespass  for  Ihe 

meme  profits  against  husband  and  wiie»  a  judgment  in 

Ejectment  i^inst  the  wife  could  not  be  given  in  evideitCe 

liilliiost  the  husband,  because  he  tvos  no  party  to  tiuU  mi  t 

'rWiA>  «^fl(in,  in  Htmier  v.  Britt^  {b\  it  wa»iidd  by  L<Nrd 

^Wkniborm^h^  m  an  action  of  trespass  for  the  mestm  firofila 

iMiigfat  against  the  landlord  of  the  premise^  who  bad 

'  liyM  in  the  receipt  of  the  rents  and  profits  from  the  time 

^of 'rile  demise  till  the  writ  of  possession  was  execute 

''likilt  a  judgment  in  ejectment  agmast  the  casud  qjectars 

'''#lb  not  admissible  in  evidence  against  liim»  without 

proof  that  the  tenant  upon  whom  the  ejectineut  wms 

»i<<iiiflidj  had  given  him  notice  of  it.    And  this  appears  to 

J'lMi^  been  on  the  ground,  tfai^  he  was  not  privy  to  the 

''jlio|pDdnt. 

<ii  I>Tbe  oiity  proof  in  this  action,  that  the  Defendant  is 
k  trespasser,  or  that  the  Plaintiff  has  a  right  to  the  pos* 
'^s^ion,  is  by  the  production  of  the  judgment  against 
Ptttflte.  But  as  the  Defendant  is  a  stranger  to  Payne 
Hqibii  the  evidence  before  the  Courts  no  admission  made 
by  him,  and  no  judgment  obtained  against  himy  ought 
IG^  affeet  Harvey  until  he  b  shewn  to  be  privy  in  estate 
with  Payne*  We  theref<N*e  think  the  rule  should  be 
discharged. 

Rule  discharged* 

(a)  7  r. lit  IIS.  {h)  iCampb.^$^ 
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Miller  v.  Travers  and  Others  (a). 


hold  and  real 
estates  in  the 
county  of  Z. 
and  city  of  L, 
TesUtor  had 
no  estates  in 


Devise  of  aU  '^riNDAL  G.  J.  In  this  case  the  Plaintiff,  Jdhn  R^ 
testator's  free-         Miller,  filed  his  bill  against  the  Defendants  for  the 

purpose  of  establishing  the  will  of  the  late  Sir  JohH 
Edxsard.  Riggs  Miller^  Bart.,  and  for  carrying  into  exe^ 
cation  the  trusts  thereof.  One  of  the  DeFendants, 
Bldxabeih  Wheatley^  was  the  sister  and  heiress  at  law  of 
the  county  of  ^^  testator.  And  upon  the  hearing  of  the  cause  befof^ 
estate  in  the  His  Honor  the  Vice-Chancellor,  after  the  answer^  of 
city  of  X.,  in-  ^^  several  Defendants,  and  amongst  others,  the  ansitlf^ 
m»^the  of  >the^  Defendant,  £/{za6eM  Wheatley^  had  been  piit  iti, 

charges  in  the   alid^frit«es8es  examined,  His  Honor  ordered,  an^oi^gst^ 
utw*in"he*^'    Other « ibings,  "That  the  parties  should  proceed  to  a" 
county  of  C.     tfiiil  i!t  law  on  the  following  issue;  viz.  Whethi^r  Sir' 
not  mentioned  JoHnEifmrd  Riggs  MiUtT^  Bart  did  devise  his  estate*' 
Held,  that  the   **  ^he  ttoUnty  of  Clare,  and  in  the  county  of  LimeriiSl^, 
devisee  could    and  W  the  ciiy  and  county  of  the  city  of  Lmerick,  di* 
not  be  allowed  ^j^^^  ^^  ^^^^^  ^.  ^j^^^^   ^  ^j^^  trustees  mentioned' Si' 
to  shew  by 
parol  evidence,  hiig  will,  and  their  heirs  ;  "  in  which  issue  the  Piaihtiffi^ 

that  the  estates  j.^^  ^awse  was  to  be  the  Plaintiff,  and  the  heiress  at  U^' 

of  C.  were  de-  ®"^  her  husband  Defendants, 
vised  to  him 

in  the  draft  of  the  will ;  that  the  draft  was  sent  to  a  conveyancer  to  make  certain  alter- 
ations not  afiecting  the  estates  in  county  C. :  that  by  mistake  he  erased  the  words 
county  ofC. ;  and  that  testator,  after  keeping  the  altered  i^  by  him  for  some  time, 
executed  it  without  advctrttng  to  the  alteration  as  to  the  county  of  C 


(tf]  The  Ix>rd  Chief  Justice 
of  the  OoUrt  of  Common  Pleas, 
and  the  Chief  3aron  of  the  Court 
of  Exchequer,  Lord  LyndbunU 
kaitng  heen  called  on  to  assist 
the  Lord  Chancellor  in  the  case 
of  Miller  v.  Travers  and 
Others,  their  joint  opinion  was 
delivered  as  above  in  the  Court 
of  Chancery  by  the  Lord  Chief 


Justice,  on  the  28th  of  January . 
As  this  opinion  is  on  ^a  subject 
strictly  relating  to  proceedings 
at  common  law,  and  the  case, 
which  is  fully  stated  above  by 
the  Lord  Chief  Justicci  is  of  the 
highest  importance,  it  has  been 
thought  advisable  to  give  it  a 
place  in  these  reports. 

Against 
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Against  this  part  of  the  decree  the  Defendant,  Elizas 
heth  fVheailei/j  has  appealed,  and  prays  a  rehearing  of 
the  cause  so  far  as  respects  that  part. 

Upon  the  hearing  of  this  petition  of  appeal,  the  Lord 
Ctmnoellor  has  been  pleased  to  request  the  assislaiice  of 
tbe«Ix>rd  Chief  Baron  and  myself;  probably  foreserfdg, 
as.  the  case  has  appeared  in  the  result,  that  the  propriety 
of  directing  an  issue,  at  least  as  to  the  devise  of  the 
estate  in  the  county  of  Clare^  which  was  the  mam 
fpfljnt  in  contention  between  these  parties,  would  depend^ 
up^  the  nature  of  the  evidence  to  be  brought  forward 
b]^.  the  I^laintiff,  upon  whom  the  affirmative  in  sudi 
isfji^l^.^ould  rest  .^    • 

^^qf^.if  the  evidence,  and  the  only  evidence  which  €an 
p^^y,  be  brought  forward  by  the  Plaintiff  in  auppovt 
oj[  |ii^  proposition,  is  of  such  a  nature  and  description 
a^l)p  bf$. inadmissible  at  the  trial  of  the  cause^  it  would' 
bf^  \}ie  duty  of  this  Court  to  refuse  the  issue ;  it  being 
iQ|oife^tly  to  tlie  advantage  of  both  parties  :that  silch 
q|^t;|on  should  be  decided  in  the  first  instance  by  the 
J^gc^  silting  in  equity,  rather  than  that  the  very  same 
^llf^eftipn  should  be  decided  upon  the  very  same  prin* 
^l^e&.of  evidence  by  the  Judge  at  Nisi  PriuSf  after  an 
expense  and  delay  that  must  be  worse  Uian  useless  to 
all  concerned  in  the  suit. 

Now  the   main  question  between   the  parties,   and 
which  has  formed  the  principal  subject  of  argument 
before  us,  is  this,  Whether  parol  evidence  is  admisaible 
to  shew  the  testator's  intention  that  his  real  estates  in 
the  county  of  Clare  should  pass  by  his  will  ?     There  is 
a  subordinate  question  as  to  the  due  execution  of  one 
sheet  of  the  will,  to  which  we  shall  afterwards  advert^ 
and  upon  which  question  an  issue  of  a  different  and 
more  limited  form  than  that  which  has  been  at  present 
directed,  may  perhaps  properly  be  granted,  if  the  Plain- 
tiff thinks  fit  to  insist  upon  it ;  but  the  great  contention 

between 
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between  the  parties  is  upon  the  qoestion  above  pro- 
posed, as  to  the  admissibility  of  parol  evidence  wkh 
respect  to  the  estates  in  Clare. 

This  qoestion  arises  upon  facts,  either  adnutted  or 
proved  in  the  cause,  which  are  few  and  simple. 

The  testator  by  his  will,  duly  executed,  devised  ^*  all 
bis  freehold  and  real  estates  whatsoever,  situate  in  the 
county  of  Limerick^  and  in  the  city  of  Limerick^  to 
pertain  trustees  therein  named  and  their  heirs.  At  the 
lime  of  making  his  will  he  had  no  real  estate  in  the 
county  of  Limerickj  but  he  had  a  small  real  estate  in 
the  ci^  of  Limerickf  and  considerable  real  estates  situflte 
in  the  county  of  Clare. 

The  real  estate  in  the  city  of  Lamerick  is  admitted  to 
have  passed  under  the  devise;  but  the  Haintiff  contends 
diat  he  is  at  liberty  to  shew  by  parol  evidence  that  the 
testator  intended  his  estates  in  Clare  also  to  pass  under 
the  same  devise. 

The  general  character  of  the  parol  evidence  whith 
the  Plaintiff  contends  he  is  at  liberty  to  produce^  4n 
order  to  establish  such  intention  in  the  devisor,  is  tfai^; 
first,  that  the  estate  in  the  city  of  Limerick  is  so  sinill, 
and  so  disproportioned  to  the  nature  of  the  charges 
laid  upon  it,  and  the  trusts  which  are  declared,  as  to 
make  it  manifest  there  must  have  been  some  mistake; 
and  in  order  to  shew  what  that  mistake  was,  the  Plaintiff 
prc^x>ses  to  prove  that  in  the  copy  of  the  will  which  had 
been  submitted  to  the  testator  for  his  inspection,  and 
had  been  approved  and  returned  by  him,  the  devise  in 
question  stood  thus :  *^  All  my  freehold  and  real  estates 
whatsoever  situate  in  the  counties  of  Clare^  Limerick^ 
and  in  the  city  of  Limerick  /'  that  the  testator  directed 
some  alterations  to  be  made  in  other  parts  of  his  will, 
and  that  the  same  copy  of  the  will,  accompanied  with  a 
statement  of  the  proposed  alterations,  was  sent  by  the 
testator's  attorney  to  his  conveyancer,  in  order  that  such 

alterations 
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alterations  might  be  reduced  into  proper  form ;  and  that       18S2. 
i^n  such  occasion  the  conveyancer,  besides  making  the 
alterations  directed,  did  by  mistake,  and  without  any 
authority,  strike  out  the  words  ^^  counties  of  Clare^**  and 
subsutute  the  words  ^^  county  of"  in  lieu  thereof,  so  as 
to  leave  the  devise  in  question  in  the  same  precise  form 
as  it  now  stands  in  the  executed  will.    The  Plaintiff 
further  proposes  to  prove,  that  a  fair  copy  of  the  will  so 
idtered  was  sent  to  the  testator,  who,  after  having  kept 
h  by  him  for  some  time,  executed  the  same  in  the  man-^ 
iDer  required  by  law,  without  adverting  to  the  alteration 
above  pointed  out.      Indeed,   without  entering  more 
ninutely  into  the  detail  of  the  evidence,  it  may  be  taken^ 
for  the  purpose  (^  the  argument,  that  if  parol  evidence 
was  admissible  by  law,  the  evidence  tendered  in  this  case 
^oald  be  sufficient  to  establish,  beyond  Gontradicttoa^ 
die  intention  of  the  testator  to  have  been  to  include  his 
estates  in  Clare  in  the  devise  to  the  trustees.     Upon  the 
fullest  consideration,  however,  it  appears  to  the  Lord 
M  Chief  Baron  and  myself,  that  admitting  it  may  be  shewn 
.  haoL  the  description  of  the  property  in  the  city  of 
^^Jjimerickj  that  some  mistake  may  have  arisen^  yet,  stilly 
<'  i|s  the  devise  in  question  has  a  certain  operation  and 
eSfiCt,  namely,  the  efiect  of  passing  the  estate  in  the 
dty  of  Umerick^  and  as  the  intention  of  the  testator  to 
devise  any  estate  in  the  county  of  Clare  cannot  be  col- 
lected from  the  will  itself,  nor  without  altering  or  adding 
to  the  words  used  in  the  will,  such  intention  cannot  be 
supplied  by  the  evidence  proposed  to  be  given. 

It  may  be  admitted,  that  in  all  cases  in  whidi  a  dAffi- 
culty  arises  in  applying  the  words  of  a  will  to  the  thing 
which  is  the  subject  matter  of  the  devise,  or  to  the  per- 
son of  the  devisee,  the  difficulty  or  ambiguity  which  is 
.  introduced  by  the  admission  of  extrinsic  evidence,  may 
be  rebutted  and  removed  by  the  production  of  further 
evidence^  upon  the  same  subject,  calculated  to  explain 

what 
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what  was  the  estate  or  subject  matter  really  int^nde4  to 
be  devised,  or  who  was  the  person  really  inteqded.to 
take  under  the  will ;  and  this  appears  to  us  to  be  the 
extent  of  the  maxim  "  AmbiguUas  verbofwn  latmsj  tm* 
JUationf  suppleturJ* 

.  But  the  cases  to  which  this  construction  applies  wxU 
be  fpund  to  range  themselves  into  two  separate  classc;^ 
distinguishable  from  each  other,  and  to  neither  of  which 
can  the  present  case  be  referred.     The  first  clas;^  is, 
^here  the  description  of  the  thing  devised,  or  of  ,t^^ 
devisee,  is  clear  upon  the  face  of  the  will ;  but  uppn  t}^^ 
death  pf  the  testator  it  is  found,  that  there  are  more  ll^an 
opci  estate  or  subject  matter  of  devise,  or  more  than  onc^ 
person  whose  description  follows  out  and  fills  the  woff^ft 
pse4iin  the  wilL      As  where  the  testator  devisef  ,)^g) 
inai]oi:,of  Dale,  and  at  his  death  it  is  found  that  b^i^us 
(wa  manors  of  that  name,  Satd/i  Dale  and  Noriii  GixlfijH 
Qi:  wjbere  a  man  devises  to  his  son  Johsi^  apd  h^,||^ 
|wo/:SQ9s  yf  that  name»     In  each  of  these  cases  respj^ft*^ 
Wfily  parol  evidence  is  admissible  to  shew  whi^h  mfmo^^ 
was  intended  to  pass,  and  which  son  was  intend^  tp^ 
take.   {Ba€.  Max.  28.    Hob.  Sep.  32.    Edward  Jitfmm% 
case,  8  Bep.  155.)      The  other  class  of  cases  is  thf|t; 
in  which  the  description  contained  in  the  will  of  thf 
thing  intended  to  be  devised,  or  of  the  person  who  is 
intended  to  take,  is  true  in  part  but  not  true  in  e^^ry. 
particular4    As  where  an  estate  is  devised  called  ^.^and 
b  described  as  in  the  occupation  of  J3.,  and  it  is  foundf 
that  though  there  is  an  estate  called  A*^  yet  the  whole  i^ 
not  in  JB.'s  occupation ;  or  where  an  estate  is  devised  to 
a  person  whose  surname  or  Christian  name  is  mistaken} 
or  whose  description   is  imperfect  or   inaccurate ;    in 
which  latter  class  of  cases  parol  evidence  is  admissible 
to  shew  what  estate  was  intended  to  pass,  and  who  wa^ 
the  devisee  intended  to  take^  provided  there  is  sufficient 

indication 


vr 


IN  THE  Second  Year  of  WILLIAM  IV. 


Hd 


indication  of  intention  appearing  on  the  face  of  the  will 
to  justify  the  application  of  the  evidence. 

But  the  case  now  before  the  Court  does  not  appear 
to  fall  within  either  of  these  distinctions.     There  are  no 
words  in  the  will  which  contain  an  imperfect,  or,  indeed, 
any  description  whatever  of  the  estates  in  Clare,     The 
present  case  is  rather  one  in  which  the  Plaintiff  does 
not  endeavour  to  apply  the  description  contained  in  the 
will  to  the  estates  in  Clares  but  in  order  to  make  out 
sti^  intention  is  compelled  to  introduce  new  words  and 
t^a^m  description  into  the  body  of  the  will  itself.         '  '' 
^he  testator  devises  all  his  estates  in  tlie  conn^^ 
IStnerick  and  the  city  of  Limerick.     There  is  nothfftg 
ambiguous  in  this  devise  on  the  face  of  the  will.     It  is 
fbttndy  upon  enquiry,  that  he  has  property  in  the  '^tjf  of 
ISfketick  which  answers  to  the  description  in  the  will, 
but'iM^  property  in  the  county.    This  extrinsic  evidence 
I^Miluces  no  ambiguity,  no  difficulty  in  the  appliditioh 
ifiVtik  words  of  his  will  to  the  state  of  the  property  as  it 
HMiy exists.    The  natural  and  necessary  constrvction 
(SP  Ale  Will  is,  that  it  passes  the  estate  which  he  has  in 
^WtSxj  oi  Limerick^  but  passes  no  estate  m  the  county 
^^himerickf  where  the  testator  had  no  estate  to  answer 
dfk  desctiption. 

'^  Th6  Plaintiff,  however,  contends,  that  he  has  a  right 
to');>r6ve,  that  the  testator  intended  to  pass  not  only  the 
^te  in  the  city  of  Limerick j  but  an  estate  in  a  county 
nbt  named  in  the  will,  namely,  the  county  of  CUtre^  and 
that  the  will  is  to  be  read  and  construed  as  if  the* word 
Clare  stood  in  the  place  of  or  in  addition  to  that  of 
Limertckm 

'  But  this,  it  is  manifest,  is  not  merely  calling  in  the 
aid  of  extrinsic  evidence  to  apply  the  intention  of  the 
ttstator,  as  it  is  to  be  collected  from  the  will  itself,  to  the 
exbting  state  of  his  property ;  it  is  calling  in  extrinsic 
evidence  to  introduce  into  the  will  an  intention  not  ap- 
parent 
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parent  upon  the  face  of  the  will.  It  is  not  simply  re- 
moving a  difficulty)  arising  from  a  defective  or  mistakeiQ 
description ;  it  is  making  the  will  speak  upon  a  suljeot 
on  which  it  is  altogether  silent»  and  is  the  same  in  eflfecti 
as  the  filling  up  a  blank  which  the  testator  mig^t  have 
left  in  his  wilL  It  amounts,  in  short,  by  the  admission 
of  parol  evidence,  to  the  making  of  a  new  devise  for  the 
testator,  which  he  is  supposed  to  have  omitted. 

Mow,  the  first  objection  to  the  introduction  of  such 
evklence  is,  that  it  is  inconsistent  with  the  rule,  which  rea- 
son and  sense  lay  down,  and  which  has  been  universally 
established  for  the  construction  of  wills,  namc^lyy  diat 
the  testator's  intention  is  to  be  collected  from  the  wcvda 
used  in  the  will,  and  that  words  which  he  has  not  ssad 
caimot  be  added.  Denn  v.  Page,  (a) 

But  it  is  an  objection  no  less  strong,  that  the  only 
mode  of  proving  tl)e  alleged  intention  of  the  testaUvr  is^ 
by  setting  up  the  draft  of  the  will  against  the  execntad 
will  itself.  As,  however,  the  copy  of  the  will  wbioh 
omitted  the  name  of  the  county  of  Clare  was  for  Mtne 
time  in  the  custody  of  the  testator,  and^  therefore^  opeia 
for  hb  inspection,  which  copy  was  afterwards  ezecoted 
by  him  with  all  the  formalities  required  by  the  statute^f 
frauds,  the  presumption  is,  that  he  must  have  se^i  floid 
approved  of  the  alteration,  rather  than  that  be  over* 
looked  it  by  mistoke.  It  is  unnecessary  to  advert  to  the 
danger  of  allowing  the  draft  of  the  will  to  be  set  up  aa 
of  greater  authority  to  evince  the  intention  of  the  tes^ 
tator  than  the  will  itself  after  the  will  has  been  solemnly 
executed,  and  after  the  death  of  the  testator.  If  such 
evidence  is  admissible  to  introduce  a  new  subjectHoaacter 
of  devise,  why  not  also  to  introduce  the  name  of  a  de- 
visee, altogether  omitted  in  the  will  ?  If  it  is  admissible 
te  introduce  new  matter  of  devise,  or  a  new  devisee,  why 


(fl)  3  T.  R.  87. 
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not  to  shrike  out  such  as  are  contained  in  the  executed 
will  ?  The  effect  of  such  evidence  in  either  case  woutd 
be^  that  the  will,  though  made  injbrm  by  the  testator  in 
bb  lifeticne^  would  realfy  be  made  by  the  attorney  after 
his  death ;  that  all  the  guards  intended  to  be  introduced 
by  the  statute  of  frauds  would  be  entirely  destroyed^  and 
the  statute  itself  virtually  repealed. 

And  upon  examination  of  the  decided  cases  on  which 

the  Plaintiff  has  relied  in  argument,  no  one  will  be  found 

t9  go  the  length  of  supporting  the  proposition  which  he 

coiMends  for;  on  the  contrary,  they  will  all  be  found 

cdnastent  with  the  distinction  above  adverted  to,  —-that 

lii  nneertainty,  which  arises  from  applying  the  descrip*' 

Am  contained  in  the  will  either  to  the  thing  devised,  or 

to  the  person  of  the  devisee,  may  be  helped  by  parol 

evidence;  but  that  a  new  subject-matter  of  devise,  or  a 

new  devisee^  where  the  will  is  entirely  silent  upon  either, 

elnnot  be  imported   by  parol  evidence   into  tlie  will 

ilklfi 

•Thus,  in  the  case  of  Lowe  v,  Ijord  Huntingtower  {a), 
is  which  it  was  held  that  evidence  of  collateral  eircum- 
stinoes  was  admissible,  as  of  the  ages  of  the  several  de^ 
viaen  naimed  in  the  will,  of  the  fact  of  their  being  mar- 
lied  or  unmarried,  and  the  like,  for  the  purpose  of 
ascertaining  the  true  construction  of  the  will ;  such  evi« 
it  is  to  be  observed,  is  not  admitted  to  introduce 
words  into  the  will  itself,  but  merely  to  give  a  con* 
stroction  to  the  words  used  in  the  will  consistent  with 
the  real  state  of  his  property  and  family ;  the  evidence 
is  produced  to  prove  facts,  which,  according  to  the 
language  of  Lord  Coke  in  8  Rep.  155.,  ^'  stand  well  with 
the  words  of  the  will/' 

The  case  of  Standen  v.  Standen  {b)  decides  no  more, 
than  that  a  devise  of  all  the  residue  of  the  testator's  real 
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{b)  %  Fes.  jon.  589* 
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estate,  where  he  has  no  real  estate  at  all,  but  has  8  power 
of  appointment  over  real  estate,  shall  pass  sach  estate 
over  which  he  has  the  power,  though  the  power  is  not 
referred  to.  But,  this  proceeds  upon  the  principle  tbut 
the  will  would  be  altogether  inoperative,  unless  it  is 
taken  that,  by  the  words  used  in  the  will,  the  teststor 
meant  to  refer  to  the  power  of  appointment. 

The  case  of  Mosley  v.  Massey  and  Others  (a)  does  not 
appear  to  bear  upon  the  question  now  under  considei^ 
ation«  After  the  parol  evidence  had  established  that  the 
local  description  of  the  two  estates  mentioned  in  the- will 
had  been  transposed  by  mistake,  the  county  oi  Bainot 
having  been  applied  to  the  estate  in  Monmouth^  and  vke 
versd  s  the  Court  held  that  it  was  sufficiently  to  be  oaip 
lected,  firom  the  words  of  the  will  itself,  which  estate  the 
testator  meant  to  give  to  the  one  devisee,  and  which  .to 
the  other,  independent  of  their  local  descriptioD :  all, 
therefore,  that  was  done,  was  to  reject  the  local  descrip- 
tion, as  unnecessary,  and  not  to  import  any  new  da^ 
scription  into  the  will. 

In  the  case  otSelwood  v.  Mildmatf{b)  the  testator  dfr* 
vised  to  his  wife  part  of  his  stock  in  the  4  per  cent. 
annuities  of  the  Bank  of  England;  and  it  was  shewn  by 
parol  evidence,  that  at  the  time  he  made  his  will,  be 
had  no  stock  in  the  4  per  cent,  annuities,  but  that  he 
had  had  some,  which  he  had  sold  out,  and  had  invested 
the  produce  in  long  annuities.  And  in  this  case  it  was 
held,  that  the  bequest  was  in  substance  a  bequest  of 
stock,  using  the  words  as  a  denomination,  not  as  the 
identical  corpus  of  the  stock ;  and  as  none  could  be  found 
to  answer  the  description  but  the  long  annuities,  it  was 
held  that  such  stock  should  pass  rather  than  the  will  be 
altogether  inoperative. 

This  case  is  certainly  a  very  strong  one ;  but  the  de- 


(a)  8  BasU  X49« 


(b)  3  rr/.jun.  306. 
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mkm  appean  to  ns  to  range  itself  nnder  the  heaA^  that 
^fiism  dmumatratio  non  nocety*  where  enough  appefors 
mpon  the  will  itself  to  shew  the  intentioa  after  the  ihls^ 
deacription  is  rejected. 

The  case  oiOoodiitle  t.  Sotdhem  {a)  fiills  more  closely 
widiin  the  principle  last  referred  to.  A  devise  **  of  aU 
that  my  &rin  called  Tr(^^es  Farm^  now  in  the  oeoapa- 
tioD  of  ^  C"  Upon  looking  out  for  the  ferm  derised^ 
il'ia  found  that  part  of  the  landa  which  constitute 
Tr^gues  Farm  are  in  the  occupation  of  anothor  persos. 
It  was  hdd,  that  the  thing  devised  was  sufficient^  asesiv 
HiMd  by  the  devise  of  <<  Trogues  i^mi/'  and  that:  tfab 
imiociurate  part  of  the  devise  might  be  r^ected  pi'smi- 
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;  /The  case  of  Z)^  v.  Trigg  {^  ranges  itself  pntiMjr  i4 
^eaame  class,  A  devise  of  all  <<  thie  Cestator^s  fiwebcU 
fhouscB  in  Aldertgate^street^^^  when  in  fact  ba  lttid«iit> 
4cebeld»; but  had  leasehold  houses  there.*: rThe 
wlis^hcld  'in  substance  and  effect  to  be  a  devise'  of 

* 

•Aoufiri  there ;  and  that  as  there  wereno  freehold  houses 

^Kera 'to  satisfy  the  desonption,  the  word  ^^  freehold " 

tiAhmldmthcr  be  rejected  than  the  will  be  totally  void.r 

tt'Bet  neither  of  these  cases  afford  any  authority  in 

'fiivter  cS  the  Plaintiff;    they  decide  only  that  where 

ikcie  is  a.  tuffieient  description  ki  the  will  to  ascertaie 

-ihe  ^ing  devised,  a  part  of  the  description  whkk  is 

iaaccmrate  may  be  rejected,  not  that  any  thing  may  be 

lidded  to  the  will ;  thus  following  the  rule  laid  down  by 

utulersan  C.J.  in  Godb. Bep.  181. :  —  *' An  averment  to 

take  Biwey  surplusage  is  good,  but  not  to  increase  that 

which  is  defective  in  the  will  of  the  testator.'' 

On  the  contrary,  the  cases  against  the  Plaintiff's 
construction  appear  to  bear  more  closely  on  the  point* 
In  the  first  placci  it  is  well  established,  that  where  a 


. ,  Vol.  VIII. 
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complete  blank  is  left  for  the  name  of  a  legatee  or  de* 
visee^  no  parol  evidence}  however  strongi  will  be  allowed 
to  fill  it  up  as  intended  by  the  testator.  Hunt  v.  HQriifi\ 
and  in  many  other  cases. 

Now  the  principle  must  be  precisely  the  same^  whe- 
ther it  is  the  person  of  the  devisee,  or  the  estate  or  tbii^ 
devised  which  is  left  altogether  in  blank.  And  it  ?•- 
quires  a  very  nice  discrimination  to  distinguish  between 
ihe  case  of  a  will,  where  the  description  of  the  estate  is 
left  altogether  in  blank,  and  the  present  case,  wheie 
there  is  a  total  omission  of  the  estates  in  Clare. 

In  the  case  of  Doe  d.  Oxenden  v.  Chkhester  {p)  it  wis 
held  by  the  House  of  Lords,  in  affirmance  of  the  jcMjgr 
roent  below,  that  in  the  case  of  a  devise  of  ^^  my  estlH^ 
oCAshton"  no  parol  evidence  was  admissible  to  sb^ir 
that  the  testator  intended  to  pass  not  only  his  landi  in 
Mhtottf  but  in  the  adjoining  parishes,  which  b^  bid 
been  accustomed  to  call  by  the  general  name  off  his 
Aihion  estAie.  .    'jTt. 

The  Chief  Justice  of  the  Common  Pleas,  in  giviogrdie 
judgment  of  all  the  Judges,  says,  **  If  a  testat(»r  should 
devise  his  lands,  of  or  in  Devofishire  or  Somerdetihire%\  it 
would  be  impossible  to  say  that  you  ought  to  receive 
evidence  that  his  intention  was  to  devise  lands  <Hil{^ 
those  counties."  Lord  Eldon^  then  Lord  ChaoceUoiv 
in  page  90.  of  the  Report,  had  stated  in  substaace  the 
same  opinion.  The  case  so  put  by  Lord  Eldan  and  the 
Chief  Justice  is  the  very  case  now  under  discussion.  • 

But  the  case  of  Newburgh  v.  Newburgh^  decided  ki 
the  House  of  Lords  on  the  16th  of  June  1825,  appetts 
to  be  in  point  with  the  present.  In  that  case  the  appet 
lant  contended,  that  the  omission  of  the  word  ^'  Gffou- 
tesler^  in  the  will  of  the  late  Lord  ^^voitfr^A  proceeded 
upon  a  mere  mistake,  and  was  contrary  to  the  intention 


(a)  3  Bro.  C*  C.  3x1. 


(^)  4 />«w. -P.  C  65. 
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of  the  testator,  at  the  time  of  making  his  will,  and 

insisted  that  she'ou^t  to  be  allotred  to  prOTe,  as  wdl 

from  the  contekt  oF  the  will  itself  as  from  other  extrinsic 

evidence,  that  the  testator  intended  to  devise  to  her  an     T^Vm, 

esftate  for  life  as  well  in  the  estates  m  GtotBcester^  which 

was  not  inserted  in  the  will,  as  in  the  county  of  Susset^ 

which  was  mentioned  therein. 

•    The  question,  **  whether  parol  evidence  was  admb^ 

9ible  to  prove  such  mistake,  for  the  purpose  of  correct^ 

hig  the  will  and  entitling  the  appellant  to  the  Oloacesiit 

estate^  as  if  the  word  *  Gloucester*  had  been  inserted' dni 

the  win,"  was  submitted  to  the  Judges,  and  Lord  Cfiief 

llMioe  Abbott  declared  it  to  be  the  unanimous  opihiotl 

of  those  who  had  heard  the  argument,  that  it  edilld 

nod'  •     •  ^   ' 

A«  ti^ll,  therefore,  upon  the  authority  of  the  cases', 
iMid  tiibre  particularly  of  that  which  is  last  referred  tb^ 
W  iJpon  reason  and  principle,  we  think  the  evidence 
offered  by  the  Plaintiff  would  be  inadmissible  upon  tKe 
tl^idf  the  issue,  and  that  it  would  therefore  be  useless 
W'Ifhini  the  issu^  in  the  terms  directed  by  the  Vice^ 
JCbaneellor. 

>* ' '  Upon  the  second  point  that  has  been  made,  namely, 
Hrbtther  the  sheet  of  the  will  numbered  20.  forms  any 
paK  of  the  will,— although  we  cannot  but  form  a  strong 
o^nion  from  the  evidence  in  the  cause  as  to  the  result 
oT  tfoeh  an  issue,  still  as  it  is  a  question  merely  of  fact; 
and  one  upon  which  by  possibility  further  evidence 
laigbt  be  produced,  we  think  an  issue  might  properly  be 
aHowed,  directed,  and  limited  to  the  precise  investiga- 
tion of  that  single  fact. 

Some  arguments  were  offered  by  the  Plaintiff's  coun- 
sel «pon  the  construction  of  the  will  from  the  context  of 
th^wbde  instrument ;  and  ii  was  contended,  that  with- 
put  the  introduction  of  any  extrinsic  evidence,  the  estates 
in  Clare  would  piiss  under  the  will;  but  as  ^  state  of 
<  S  2  the 
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tbiB  cause  st  tbe  time  of  the  hearing  did  not  admit  of 
inch  discuaision,  and  «s  the  counsel  for  die  defeadants 
diadaiflied  entering  upon  it  at  present,  we  have^  in  &cif 
not  heard  the  parties  on  that  point,  and  we  therefore 
ttunk  it  right  to  forbear  offering  any  opinicxi  thereon. 


The  Lord  Chancellor  expressed  his  ooncnrreaoe  m 
the  (Opinion  ddivered  as  above,  and  after  adverting  to 
fBome  of  the  oases  cited,  said,  —  Tbe  result  will  be,  that 
the  iasue  cannot  be  granted  as  ordered  by  his  Honor  die 
Yice^hanoellor;  but  upon  the  other  point,  whether  the 
sheet  marked  No.  20.  formed  a  part  of  the  will  at  the 
tuaa  of  the  •execution,  the  parties,  if  they  think  it  wofdi 
iheif  while,  may  have  an  issue. 

Whether  the  whole  instrument  taken  together,  and 
>without  going  out  of  it,  was  sufficient  to  pass  the  estates 
in  Clarg,  is  a  point  which  has  not  been  argued  hete^ 
and  on  which  we  give  no  opinion. 

Order  of  the  Vice-Chancellor  reversed. 


Jan.  %$• 


Bayno}^  V.  Batley. 


I.  Adultery  of  HPHE  declaration  stated  that  on  the  30th  of  January 

the  wife  after  jggg   ^^  London,  by  a  certain  indenture  then  and 

separation,  no  "^ 

plea  to  a  cove-  there  purporting  to  be  made  between  the  Defendant,  of 

nant  to  pay  a  the  first  part,  Awdry  Ann  Batley,  wife  of  the  Defendant, 

ratemidn^*'  ^^  ^^^  second  part,    the   Plaintiff,    of  the  third  part, 

tenancefor  and    one    William  Batley  and   Henry   Batley  of   the 

^  ^  A*  J  fourth  part,  one  part  of  which  indenture,  sealed  with 

daration  al-      ^®  seal  of  the  Defendant,  the  Plaintiff  there  brought 
leging,  that 

by  indenture  purporting  to  be  made  between  Plaintiff  and  Defendant,  it  was  wiV- 
nessed  that  Defendant  covenanted,  Held,  after  plose  sufGciently  certain. 

into 
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into  Court,  tb«  date  whereof  wa»  a  certain  (}ay  and 
year  thoein  in  that  behalf  memioned,  to  wit,  the  samd 
day  and  year  aforesaid, —*  After  reciting  a  disagree 
ment  between  Defendant  and  bis  wife,  and  an  agree- 
ment  by  him  to  make  her  a  separate  allowance  by  att 
annual  payment  of  240/.  to  the  Plaintiff  as  her  trustee, 
the  Pbnntiff  undertaking  to  indemnify  Defendant  against 
half  bis  wife's  debts,  -^  it  'oeas  witnessed  that,  in  pursuam^ 
of  the  said  recited  agreement,  and  in  order  in  part  to 
efiectnate  the  same,  and  make  such  provision  for  the 
said  Awdry  Ann  Batley  as  thereinafter  expressed,  and 
IB  consideration  of  the  snm  of  105.  of  lawful*  money  of 
Greai  Britain^  by  the  Plaintiff  to  the  Defendant  in  hand 
paid,  at  or  before  the  execution  of  the  indenture,  ^ 
receipt  whereof  was  by  the  said  indenture  acknowledged,. 
the  I>efendant  did,  for  himself,  his  heirs,  executory  and 
administrators,  amongst  other  things  covenant,  promise^ 
and  agree,  to  and  with  the  Plaintiff,  his  exeenton^ 
administrators,  and  assigns,  in  the  manner  following^ 
that  is  to   say,  that  he,   the  Defendant,  should  and 
wonld  well  and  truly  pay,  or  cause  to  be  paid  to  the 
Plaintiff,  his  executors,  administrators,  and  assigns,  the 
said  annuity  or  clear  yearly  sum  of  240/.,  for  and  during 
the  term  of  the  natural  life  of  the  Defendant,  in  case 
the  said  Auodry  Ann  Batley  should  so  long  live*    Aver- 
ment of  the  separation  of  the  wife,  and  that  she  was  still 
living.      Breach,    nonpayment.     Pleas,   first,   non    est 
factum;  secondly,  that  after  the  execution  of  the  in- 
denture, and  before  the  sum  claimed  became  payable, 
the  said  Awdry  Ann  Batley^  wife  of  the  Defendant,  had 
committed  adultery  with  one  Alfred  Talbois*    Demurrer 
and  joinder. 


1832. 


BATifoir 


BATLBYi 


Spankie  Seijt.  was  to  have  afgued  in  support  of  the 
demurrer.     But  the  Court  called  on 


S  3 


Toddy 
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.  Tadfy  Seijt.  to  suppcnrt  tbe  |)lei^  adtifig  hiiB  if  be^ 
could  distinguish  die  oose  from  JeeriThurkmi^^^) 
Tiiidy:^A3Qkt/Bd  that  be  could  not,  ^ndnbandoiied^UiQ 
)Ji6ai  bnt  objected  ^at  tbe  declaration  was  ill,  for  inateM 
of  allegiog  positively  tbat  the  Defendant  by  indetitifrA 
did  covenant,  it  only  allied  that  by  indenture^  jiiir«' 
porting  to  >be  miade  between  the  Plaintii^  Derendan^ 
and  (Others^  it  was  witnessed  tbat  tbe  Defendant  dM 
covenaikt;  leaving  tbe  covenant,  therefore^  a  matter  df 
iifference  mtfaer  than  of  positive  allegation. 


"^i^fycmilei^  vThe  objection  lies  only  on  special  demihr^r. 
it  iatiured  by  pleading  over.    Com^  Dig.  Pleader^  Gl'dSi 

^^.'flYli^iCourt  thought  there  was  nothing  in  the  obje^tio^ 
t)&se:^VSii^  .  that  the  Plainti£P  had  made  jTr^if^  ^f  tUt 
indenture^  •  and  the  Defendant  had  recogni^  iti% 
ipt^adikig > 'the  adultery  ^  after  the  making  <S  the^'tkM 
'ikientuteJ*  u.r^ 

Judgment  for  the  PlafaHiS 


-j.;» 


(i?)  %B.l^C.SAh 


1      ' 


Jan.  a8. 


Garbaod  t;.  WooLNER  and  Another. 


. .  ''I 

The  Plaintiff    rT7I|Ei  Plaintiff  soed  on   two  bills  of  exchange  for 

dilL^of'the^'    ''   ^^  ^adb  drawn  by  George  Loft,  the  24tb  ^f 
Defendants       Oc(oper  and  27th  (^  November  1828,  on  the  Defeudants, 

signed  resolu-     , ,.  _  ;  , 

tions  for  entering  into  a  composition  deed  with  the  Defendants,  upon  their  property 
being  assigned  td^buf tees  fbr  the  payment  of  the  creditors.  '  '" 

The  DefendaMiu  and  their,  trustees, )uvii^ ,  nefustd  to  allow  the  Pkundff  to-ooi^ 
in  as  a  creditor ^under  the  deed,  Held, 

That  he  might  sue  Defendants  notwithstanding  the  execution  t>f  tHe  resohltums. 

by 
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by  them  accepted,  payalde  four  inontfas  after  date,  and 
by  Zi^  indorsed  to  the  Plaintiff. 

At  the  trial  before  Tindal  C.  J*^  London  sittings  after 
Miehaelnuis  term^  the  grounds  of  defence  were  two: 
Isly  Usury  between  the  Plaintiff  and  Ijoft^  which  was 
not  established  to  the  satisfaction  of  the  jury ;  and,  Sdly, 
That  the  Plaintiff,  in  conjunction  with  other  creditors 
of  the  Defendants,  had,  before  the  action,  been  a  party 
to  certain  resolutions  for  the  assignment  of  the  Defend- 
ants' estate  in  trust  for  the  payment  of  his  creditors.  As 
to  which,  the  facts  were  as  follows :  — 

Tbe  Defendants  stopped  payment  shortly  before  dieir 
acceptances  became  due,  and  at  their  request  the  Plains 
tiff,  on  the  9th  of  March  1829,  attended  a  meeting  ^df 
the  Defendants'  creditors  at  the  office  of  Mr.  Pm-nther 
Ae  Defendants'  attorney,  when  it  was  resolfed'  that 
ibeir  property  should  be  assigned  to  trustees,  and  be  by 
t^m  disposed  of  in  the  same  way  as  if  a  commission 
k>f  bankrupt  bad  then  issued  against  them,  and.  that  the 
creditors  should  execute  a  composition-deed.  The 
PJaiBliff  was  put  down  as  a  creditor  for  1000/.,  and 
some  days  afterwards  signed  the  resolutions  which  had 
been  come  to  as  above,  and  had  been  executed  by  many 
other  creditors.  They  were  signed  by  two  more  cre- 
ditors after  the  PlainUff^.^  BwJi.BPt  by  the  Defendants. 

On  the  19th  of  May  the  Defendants  requested  the 
Plaintiff  to  sign  their  composition-deed,  and  stated  that, 
upon  doing  so,  he  would  receive  a  dividend  of  6s.  in 
the  pound. 

'  The  trustees  under  the  deed,  however,  refusckl!to 
allow  a  dividend  to  the  Plaintiff  on  a  greater  sum  than 
789/.,  alleging  that  the  Plaintiff  had  received  from  L^l 
218/.,  on  account  of  the  bills  of  exchange,  before  the 
9th  of  March,  the  day  when  the  Plaintiff  proved  his 
debt  against  the  Defendants  upon  the  creditors  coming 
to  lesplutioBs  as  above. 
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Tht  Plfantiff  asserting  that  he  had  not  recetv^ed  the 
218/.  tilt  after  the  9th  of  Mar^ht  in  which  case  be  was 
bj  law  entitled  to  a  dividend  on  the  ilill  1000/.|  recused 
to  ticcei>t  a  ditidirad  on  less,  or  to  sign  the  con^xwitibn- 
decid,  ^iml^isB  on  those  terms. 

On  the  llth  of  Augfist  1829,  he  wrote  to  require 
dividends  on  the  whole,  and  to  direaten  an  action 
against  the  Defendants,  when  their  attorney,  Mr.  Pam^ 
tAeTf  answered  him  on  the  l^h  as  follows :  — 

"  In  answer  to  your  letter  of  yesterday,  asking 
whether  you  are  to  be  paid  dividends  on  the  100(ML,  and 
i^^in^,'  that  if  not,  yon  will  take  out  a  writ  against  the 
Mlessts.  Wodhter  mthout  delay,  I  am  compelled  to  saj 
that  you  never  can  be  admitted  a  creditor  for  a  sum  not 
due  to  you;  you  must  deduct  from  the  1000/.,  the  £19£ 
received  by  you  in  part  payment  prior  to  their  failure.*' 

Matters  were  in  this  state  when  Lq/i  became  a  bank* 
ittptj  fl(nd  upon  his  examination,  made  statements  which 
induct  die  Defendants'  trustees  to  believe  that  the  bills 
accepted  by  the  Defendants  had  been  drawn  by  Z^  in 
^rsuance  of  an  usurious  contract  between  him  and  the 
Plaintiff. 

In  consequence  of  this,  their  attorney,  Mr.  Pamiker^  on 
the  27th  of  February  1830,  addressed  the  following  letter 
to  the  Plaintiff's  attomies :  — 

^^  Messrs.  Woolna^s  trustees  are  of  opinion  that,  after 
the  evidence  givence  given  by  Mr.  Loft  before  the  com- 
missioners at  their  last  meeting,  they  would  not  be  justi- 
fied in  allowing  Mr.  Garrard  to  rank  as  a  creditor.  If 
you  should  be  desired  by  Mr.  Garrard  to  proceed 
^gdinst  Messrs.  Woolner^  I  will  thank  you  to  send  the 
writ  to  me.** 

Upon  which  the  Plaintiff  commenced  this  action. 

The  Defendants'  composition  deed,  by  which  they  co- 
venanted to  carry  on  their  business  for  the  benefit  of  their 
creditors,  and  which  contained  a  clause  rendering  it  void 

if 
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if  not  signed  before  a  given  time  by  all  creditors  widiin 
SOOL  of  the  total  amount  of  the  debts  due>  was  never 
agned  by  the  Plaintiff  or  the  Defendants* 

A  verdict  was  found  for  the  Plaintiff,  with  leave  for 
the  Defendants  to  move  to  set  it  aside,  on  the  ground  that 
the  Plaintifl^  by  having  signed  the  resolutions  of  March 
9.  1829,  was  estopped  to  bring  this  action. 


IBS9. 


Gabbaad 

V, 
WOOLMEI. 


Toddy  Seijt  having  obtuned  a  rule  nisi  accordingly, 


Wilde  Serjtw,  who  shewed  cause,  contended,  that  the 
Ftaintiff  having  been  rejected  as  a  creditor  by  the  De- 
faidants  and  their  trustees,  was  released  from  the 
operation  of  the  resolutions  of  March  9.  1829*  The 
Defendants  could  not  in  the  same  breath  deny  him  to 
be  a  creditor,  and  yet  seek  to  bind  him  by  resolutions 
which  applied  to  none  but  creditors.  In  all  the  cases  in 
which  a  creditor  has  been  held  bound  by  a  composition 
deed  or  agreement,  something  has  been  done  under 
the  instrument  for  the  benefit  of  the  creditor;  Tatlock 
V.  Smiih.  (a)  Here  it  is  proposed  to  bind  the  Plaintiff 
without  any  consideration  at  all.  He  is  remitted  to  his 
Tights  by  the  Defendants  having  departed  from  the  con- 
tract Crafdey  v.HiUarey{h\  Boothbey  v.Sowden{c)f 
Bx parte  Vere  (d),  M'Kenzie  v.  M'Kenzie.  {e)  The  Court 
here  interposed,  and  called  on 

Taddi/.  It  is  not  contended  that  the  Plaintiff's  claim^ 
is  discharged  by  his  being  a  party  to  the  resolutions  of 
March  1829 ;  but  inasmuch  as  he  has  thereby  induced 
€>ther  creditors  to  acquiesce  in  a  composition,  and  has 
been  the  occasion  of  their  losing  their  immediate  and 
separate  remedy  against  the  Defendants,  his  right  to  sue 


(a)  6  Bingb.  339. 

(b)  %M.li S.1%0. 
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is  suspended  till  tbe  trusts  of  tl^  composition  deiidlta^ 
been  exeented^  This  was  theprindiple  on  whidi  iiEitffecA 
Y«  SmM  was  decided.    There^  by  an  agreement  bdtir^eli 
the  defendants  and  their  creditbvs,  ail  tbe  defendhmts^ 
stock  in  trade  was^  placed  in  the  hands  of  trostees  'ft>r  tlie 
benefit  of  the  creditors^  and  tbe  defendants  werb-to 
execute  to  trustees  a  conTeyance  of  all  their  estatef '  fai 
which  deed  were  to  be  inserted  all  other  usual  efatttscK 
l%e  trustees  carried  on  defendants'  business,  and  pilM 
the  creditors  lOs*  in  the  pound ;  they  then  tendered  h^ 
execution  fay  the  defendants  a  conveyance  of  all  'thriif' 
estate,  containing  a  clause  of  release,  which  the  defeiidiaitl' 
dbjected  to  as  insufficient,  and  refused  toex^ute^dte^ 
conveyance^    The  instrument  not  having  been  ex^aHed' 
by  all  the  creditors,  a  meetmg,  at  which  tbe  AdiAi^ 
ants  wiere  called*  on  to  execute  was  ac^oumed,  tib&t't!)^ 
signiAure of  every  creditor  might  be  obtained;  'It -Mill 
held,  that  the  plaintiffs,  who,  as  creditors,  were  pai^tit^tt^ 
the  above  agreement,  could  not  sue  fi>r  their  inri^id' 
debt,  at  least,  till  the  conveyance,  such  as  itwHs^'W^ 
been'  execute  by  all  the  creditors,  and  refused^by^tlHP 
defendants.  "•  ^'^  ^^ 

Ther^  as  in  the  present  case,  the  deed  was  ti^'W 
void  if  not  signed  by  all  the  creditors;  and  yet  it^#lill 
held,  that  the  Plaintiff's  right  of  action  was  snspehch^^ 
though  not  extinguished*  And  Boothbey  v.  Sovm/Mv  ill 
an  authority  that  the  signature  by  other  creditors  is  ^snf» 
fident  consideration  for  such  an  agreement*  .r 

IvL  Cork  Y0  Saunders  {a\  a  trader,  being  insolvent^  by 
agreement  stipulated  to  assign  his  property  immediatelyf 
the  creditors  consenting  that  the  business  should  bb 
carried  on  for  tbeir  benefit  until  the  next  Af/cAa«(MtiS^ 
«id  that  then  the  property  should  be  divided  amongst 
tbekn :  the  insolvent  assigned  his  effects :   at  the  nekt 


(tf)  iB.ef-^.46. 
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Iff^ehms  /severalj  o(  the  creditons  who  had  signed  that       >S9£.' 
inslnimeil^  agreed :  l^t  the  busness )  ihould  be  earned     ^^^]^ 
cM'byitbe  tiruatees^for. a  further; time:  >aiid  it  washdd,     ^  ir. 
tl»«6r|^(<aneditor  who  had  signed  the  first  agreefaieilt^  but 
1^  (had  not  in  any  way  ooncurfed  in  'the  secbnd^ 
QQpldjPOt  maintain  an  action  against  the:  insohent  foe  a 
4^t  existing  at  the  time  of  the  first  i^reement     Lord 
jSi^(999^aE^A  said,  <^  The  plaintiff,  by  the  terms  of  the 
i|gll9^iBent,  consents  that  the  property  of  the  defends 
9f^  ib^U  be  assigned,  and  be  in  the  numagement,  eoL* 
ellMyelyA  of  the  deFendant,  under  the  directions  of >  the 
tistftitf^^  Wtil  Michaelmas*     How  can  the  plaintifl^  theiv 
Bpg^agf^j the  other  creditors  in  the  same  situation?.  I 
^l^§f^hAm  been  inclined  to  remit  him  to  his  ordinal 
i]gbl9i,4f  all  the  other  parties  could  have  been  placed  in 
^rjfiilgiiial situation,  but  that.is  impossibla    .Th»is 
^#i|4ma)o^s  case,  in  which  the  plaintiff  cannot,  stand 
JS^t^jiQcMfper  situation;  nor  can  I  say  at.i»esentthat«tbe 
i|j^^}ia)i  be  nullified."   iSo^  J.  saidy/^  By  the  terma 
q^l^e^Hgrffm^i^y  it  is  stipulated  that  the.  fanning  conv 
c^Hji^^bfalltlP^  C4r.iri^d  on  until  Michaelmasi  for  the  bene»< 
fit  of  the  creditors  who  might  concur;  and  it  eontains  m 
%^ft^^ptipuiiation,:  that  the  debtor  shall  assign- alLhis 
qgf/f^itlfi^fefliately :  the  xonaequeno^  of  which  would  be 
^Jkllll)i]ie|  would  thereby  divest  hikuself  of  all  means  of 
gftymeip^/  It  is  true^  that  the  defendant  remains  in  po8^ 
8|i$i<^  t  J^kUA  a9  servant  only,  to  the  trustees ;  be  hasnot 
■B  single  article  of  property  which  he  can>  appropriate  to 
tins  payment  of  his  debts.     The  plaintiff  confides  in  the 
^^tees^  that  they  will  perform  the  duii^f» ^  reposed  ttt 
^i$kl  this  they  neglect  to  do,  and  they  postpone  the 
paiiod  at  which  they  ought  to  aell.    The  nouhdivbion, 
llieiii^verv  of  the  property  cannot^  ,imder  the/ eifcum^ 
sttm^en,  remit  the  ;creditor  to  hia  original  rights.    The 
parties  not  having  provided  for  that  event  by  the  terms 
of  the  agreement,  it  appears  to  me  that  their  only  re- 
V  medy 
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medy  is  ia  equity.'*  And  ^Mo^  J.  added,  ^<  It  is  said, 
as  'the  trustees  did  not  sell  at  Michaelmas^  the  plainUff 
may  now  sue;  bat  how  can  the  debtor  get  back  hi^ 
efiects  ?  We  think,  therefore^  that  the  circumstance  of 
the  plaintiff's  not  having  concurred  in  postponing  the 
sale  does  not  remit  him  to  his  original  right  of  action.'* 
Here^  the  creditors  cannot  be  replaced  in  their  ori-J 
ginal  situation,  and  the  Plaintifi^  by  executing  the  re- 
solutions, having  contributed  to  place  them  in  their  pre- 
sent position,  cannot  now  recede  from  his  contract^ 
though  it  may  turn  out  that  he  need  not  have  signed 
it,  and  i^  precluded  from  resorting  to  the  common 
fund.  He  must  wait  till  the  engagements  contracted 
by  the  resolutions  have  been  discharged. 


TiNBAL  C.  J.  The  signature  of  the  resolutions,  and 
the  circumstances  which  followed,  do  not  amount  to  a 
bar  of  the  Plaintiff's  claim  in  this  action  •  The  Defend'- 
ants  contend,  that  a  party  who  concurs  in  resolulSotis 
for  a  distribution  of  the  property  of  his  debtor  bfin^ 
himself  within  the  operation  of  a  subsequent  deed  by 
which  the  debtor's  property  is  assigned  for  the  benefit  of 
the  creditors  at  large,  and  that  his  separate  right  is 
thereby  suspended  till  the  creditors  are  satisfied,  or^  at 
least,  placed  in  the  situation  in  which  they  originally 
stood.  As  a  general  proposition  this  is  true,  but  it  is  not 
true  where  the  party,  by  the  act  of  the  debtor,  is  pre- 
vented from  taking  the  benefit  of  the  deed.  See  how 
the  matter  stands  in  this  case.  The  Plaintiff,  a  creditor 
of  the  Defendants,  enters,  with  other  creditors,  into  gene- 
ral resolutions  as  to  the  disposition  of  the  debtor's  pro- 
perty. Some  time  afterwards  the  amount  of  the  Plain- 
tiff's claim  is  contested,  and  ultimately  the  Defendants 
and  the  trustees  under  the  deed  of  assignment  determine 
that  the  Plaintiff  shall  not  stand  in  the  character  of  a 

credited 
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creditor  at  all;  thereby  denying  him  every  right  with  a        18S2. 

yiew  to  which  he  signed  the  preliminary  resolutions.   He     ^^^^^ 

Bmy,  thesrefore,  contend  that,  as  far  as  he  is  concern^  v^ 

)he  resolutions  have  never  been  carried  into  effect  at  aU.     WoptNEit 

I  f^r^e  that  the  other  creditors  are  estopped  to  rai$e  a 

similar  objection,  for  they  have  had  the  benefit  of  a 

^videiMl  under  the  deed :  but  how  can  it  operate  as.  an 

estoppel  to  the  Plaintiff,  who,  by  the  trustees  themselves, 

has  been  prevented  from  deriving  any  benefit  under  it  ? 

B^des  this,  the  Plaintiff  has  been  put  out  of  th^  reso^ 

)oUOD3  by  an  original  act  of  the  Defendants  and  tb^ 

frostieeSi  for  by  a  letter  written  on  the  27th  o(  Ftbmary 

he  jb  expressly  told  that  *<  Messrs.  Woolner^a  trustees 

are  of  opinion  that,  after  the  evidence  given  by  Mr.  L^ 

before  the  commissioners  at  their  last  meeting,  they 

would  not  be  justified  in  allowing  Mr.  Garrard  to  sank 

as  a  creditor."     What  is  that  but  a  consent  on  their 

part.ttiat  he  shall  be  discharged  from  any  participation 

n  ike.  general  resolutions  ?    Although  it  is  a  firaud  on 

thf^  qfher  creditors,  if  a  party  who  has  concurred  in  re^ 

pf^ni^qdipg  a  distributbn  of  the  debtor's  pn^ierty  re* 

^laes  to  come  in  on  the  same  terms  with  the  r^st,  it 

5luibeno  firai^l  where  he  is  preveoted  from  deriving 

§dy  i|dvantage  firom  the  general  distribution.    Thus  in 

^qqiibey  v.  Sawden^  Lord  EUenborotigh  says,  *^  If  the 

pj^iptiffs  could  shew  that  the  defendant  had  refiised  to 

give  tJben^  the  notes  according  to  the  terms  of  the  agree* 

loent,  they  might  be  remitted  to  their  original  xemedy ; 

but  I  think  that  remedy  is  suspended  by  the  agreemeai^ 

unless  an  infraction  of  the  agreement  on  the  part  of  the 

defendant  is  proved  by  the  plaintiffs."    Here  there  has 

be^  an  infraction  of  the  terms  of  the  agreement  by  the 

refusal  to«permit  the  Plaintiff  to  proceed  under  it*    The 

n^le^  therefore,  which  has  been  obtained  for  a  new  triad 

must  be  discharged. 

Park 
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18S8*  pABit  J.     I  ttai:of'  the  same  opinioo.  • 'Tbe'tvitole 

V,    ^  ■        lams*  on  this  7  liay6  the  D^fiBadanto'  kedt  to  tbeir  own 
«.  agreemebt  ?<    =  TImjt  refuse  4o  let  the  Plaihiiff  t  'pHnt 

WoQUMk  yn^Qf  ii,^  ij^  ^asfflgDiDent»  and  yet^  tbey aaj^  iuxptifjkt 
to  sue  them  is  suspended.  The  letter  referred  to  Igiiiyi^ 
Chief  Justice  settles  the  whole,  for  the  PIainti£Fis  there 
told' that  V  Messrs.  JFbo/n^s  trustees  are  of  opiiuoii)^^ 
aftef  the  evidence  given  by  Mr.  Lqfi  before  the  i^omnbtf 
sipiiers  at  their  last  meeting,  they  would  not  be  ju^tififd 
ip  a^9wipg  Mr^  Garrard  to  rank  as  a  creditoiv'i^q^Sd 
'ffB^  of  JBoothbetf  v.  Sovoden  and  Cranl^  v,  IJilimt^^ 
)he  .whole  length  of  the  present.  In  Boaikb^  Yt^i&hx^ 
Xiprd  JSUenborough  said>  *^  If  the  plaintifi^  opuUlxs^hff 
that  the  defendants  had  ref^sed  to  gi^e  tbeqi  rih^.j«atf|i 
apcprding  to  tbq  terms  of  the  agreemeaty  th^  Oitighl^te 
remit^d  to  their  original  remedy.  But  J  itliuik  ^{biil 
i:<e9aedy  jis  suspended  by  the  agreement^  unl$«9  w^intfta^ 
puiak  of  the  agreement  on  the  part  of  the  tdefendfiAtt  lit 
proved  by  the  plajmiSk"  Here  the  Defaidmtiiihwit 
iieiiher  signed  the  deed  noraUpwed  the  F)r^tet^to^»mf 
in  under  it.  Mr.  Topping  contendedf  imOiM^iblk^ifit 
larey,  that  **  no  infraction  was  proved ;  on  the  contrary, 
it  iq^peared  that  the  notes  were  ready  for  .thfrjplniltti^ 
who  might  have  received  them  upon  applying  loiMJbmi 
but  be  never  did  make  implication."-  Bttt.Loi?d  iSU^ 
horoi^h  said,  ^*  The  rule  is^  that  the  person  t0  4Hi:f^Ki-i 
charged  is  lK>und  to  do  the  aet  which  ia  to  dischnrgo 
hiin»  and  not  the  other  party.  If  the  defendant  had 
offered  the  notes  at  the  time  of  action  brought,  it  might 
have  been  a  ground  for  staying  the  proceedings."  And 
Dampier  J.  said,  "  It  is  laid  down  by  Littleton  (s.  340.), 
that  the  obligor  of  a  bond  conditioned  for  the  payment 
of  money  at  a  particular  day,  is  bound  tO'  seek  the 
obligee,  if  he  be  in  England,  and  at  the  set  day  to  tender 
him  the  money,  otherwise  he  shall  forfeit  the  bond.  So 
in  this  case,  the  defendant  was  to  give  the  notes,  and, 

there- 
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Uiere(bre»i  to  go  with  them  to  the  pkindff,  and  he  was 
not  to  ^  to  the  defendant.^'  In  Cork  v.  Saunders  the 
defiNidant  bad  signed  the  deed,  and  the  plaintiff  having 
«:dQearred  in  it,  the  Court  would  not  remit  him  to  his 

Tight 

BoBANQUET  J.  I  am  of  the  same  opinion*  It  is 
admitted  that  the  Plaintiff's  debt  is  not  extinguish^, 
but  it  is  contended  that  it  has  been  suspended.  How? 
Supposing  any  contract  to  that  effect  could  l)e  implied 
tUtween  the  Plaintiff  and  the  Defendants,  the  Plaintiff 
iub  bken  denied  the  benefit  of  the  agreement,  for  bjr 
Alhi/A^s  letter  he  is  told,  that  ^*  Messrs.  Wodtner^s 
IHMees'  are  of  opinion  that,  after  the  evidence  given  Mj 
HtJlji^  before  the  commissioners  at  their  last  meeting, 
tb^y  ^^HnAA  not  be  justified  in  allowing  Mr.  Garrard  to 
nsik  ttsm  creditor.*'  Upon  this^  it  must  be  tak^n  that 
bit ^ecmcutrence  in  the  resolutions  was  repudiated ;  and 
httvlng'Cotiaented  to  such  repudiation,  he  is  entitled  to 
fflmeeed  ksif  nd  i^eementhad  subsisted  between  him 
MA  the  Defendants. 

'^'iAinbvRaoK  J.<  If  the  Defendants  had  in  all  things 
eOtifif>l-m€d  to  the  resolutions,  the  Plaintiff's  right  to  sue 
ilii^t  perhaps  have  been  suspended ;  but  they  cannot 
eseilude  the  Plaintiff  from  claiming  under  the  deed,  and 
ttl^  Ui6  same  time  suspend  his  right  to  sue. 

Rule  discharged! 


18^. 
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Jaiusu      Barthrop  and  Others,  Assignees  of  Yates,  a 

Bankrupt,  w.  Anderton. 


Where  in  an 
action  by  tbe 
assignees  of  a 
bankrupt  the 
bankruptcy  is 
disputed,  but 
the  cause  is 
referred  to 
arbitration}  the 
Judge  before 
whom  the 
cause  is 
opened  cannot 
certify  under 
6G«4*  c.  i6. 
X.  90.  for  the 
costs  of  prov- 
ing the  bank- 
ruptcy, al- 
though upon 
referring,  the 
Defendant 
agrees  to 
admit  the 
validity  of  the 
commission. 


TN  this  cause  the  Defendant's  attorney  had  given  notice 
to  dispute  the  trading  of  Yates,  the  commissioD,  the 
petitioning  creditor's  debt,  and  the  act  of  bankruptcy* 

At  the  last  York  assizes,  the  cause  was  referred  to 
arbitration  by  an  order  of  Nisi  PriuSf  containing  the  fbl« 
lowing  clause :  ^*  And  it  is  agreed  between  the  partieSi 
that  the  bankruptcy  of  W,  Yates  shall  be  admitted,  and 
the  arbitrator  shall  state  upon  his  award  any  point 
law  that  he  shall  think  fit  for  the  consideration  of  the 
Court,  or  that  either  of  the  parties  shall  require.'^ 

Parke  J,,  before  whom  the  cause  was  to  have  beea 
tried,  having  certified  for  costs  for  the  Plaintiff  under 
6  G.  4.  r.  16.  5. 90.,  which  enacts,  *^  that  in  any  action 
by  or  against  any  assignee,  or  in  any  action  against  any 
commissioner,  or  person  acting  under  the  warrant  of  the 
commissioners,  for  any  thing  done  as  such  commissioner, 
or  under  such  warrant,  no  proof  shall  be  required  at  the 
trial  of  the  petitioning  creditor's  debt  or  debts,  or  of  the 
trading,  or  act  or  acts  of  bankruptcy  respectively,  unless 
the  other  party  in  such  action  shall,  if  Defendant,  at  or 
before  pleading,  and  if  Plaintiff,  before  issued  joined, 
give  notice  in  writing  to  such  assignee,  commissioner, 
or  other  person,  that  he  intends  to  dispute  some,  and 
which  of  such  matters;  and  in  case  such  notice  shall 
have  been  given,  if  such  assignee,  commissioner,  or 
other  person  shall  prove  the  matter  so  disputed,  or  the 
other  party  admit  the  same,  the  Judge,  before  whom  the 
cause  shall  be  tried,  may,  if  he  thinks  fit,  grant  a  cer- 
tificate of  such  proof  or  admission  ;  and  such  assignee^ 
commissioner,  or  other  person  shall  be  entitled  to  the 

costs 
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costs,  to  be  taxed  by  the  proper  officer,  occasioned  by 
such  notice;" 

fVilde  Seijt.  obtained  a  rule  nisi  to  set  aside  this  cer- 

ti6cate,  on  the  ground  that  as  the  Judge  had  not  tried 

the  cause,  the  statute  did  not  authorize  him  to  give  the 

certificate.     The  attorney  for  the  Defendant  deposed, 

that  when  the  Plaintiffs'  counsel  had  opened  the  cause, 

the  Defendant's  counsel  proposed  a  reference  on  the 

usual  terms,  of  all  matters  in  difference,  including  the 

validity  of  the  commission   of  bankrupt,   trading,  the 

petitioning  creditor's  debt,  and  act  of  bankruptcy ;  that 

the  Plaintifl&'  counsel  agreed  to  this,  if  the  Defendant 

would  admit  the  bankruptcy  before  the  arbitrator ;  which 

being  assented  to,  the  reference  was  proceeded  with. 

Jones  Serjt.  shewed  cause  upon  an  affidavit  which 
stated,  that  upon  the  opening  of  the  cause  the  Defend- 
ant's counsel  admitted  the  validity  of  the  commission, 
upon  which  the  Plaintiffs  agreed  to  a  reference.  He 
therefore  contended,  that  the  admission  having  been 
made  in  tHe  presence  of  the  Judge,  the  Judge  had  au- 
thority to  grant  the  certificate:  it  was  not  necessary 
that  he  should  try  the  cause  through.  The  statute  was 
remedial,  and  it  was  sufficient  for  the  purpose  of  the 
certificate  that  the  Judge  should  be  satisfied  by  proof  or 
admission  that  the  commission  of  bankrupt  was  valid, 
whatever  might  be  the  result  of  the  other  points  in  issue 
in  the  cause. 


269 

1832. 
Barthrop 

V. 

Andrrtok* 


.  TiNDAL  C.  J.  This  question  depends  on  the  con- 
struction of  the  ninetieth  section  of  the  statute  of  6  G.  4. 
c.  16.,  by  which  it  is  enacted,  that  where  notice  has  been 
given  to  dispute  a  commission  of  bankruptcy,  if  the 
"  assignee,  commissioner,  or  other  person  shall  prove 
Vol.  VIH.  T  the 
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Babthrop 

p. 
Andbrton. 


the  matter  so  disputed,  or  the  other  party  admit  the 
same,  the  Judge  before  whom  the  cause  shall  be  tried 
may,  if  he  think  fit,  grant  a  certificate  of  such  proof  or 
admission,  and  such  assignee,  commissioner,  or  other 
person,  shall  be  entitled  to  the  costs." 

Words  cannot  shew  more  distinctly,  that  a  discr»> 
tionary  power  is  vested  in  the  Judge.  But,  unless  he 
tries  the  whole  cause,  he  cannot  exercise  that  discredon 
properly.  It  has  been  argued,  that  in  respect  of  the 
costs  incurred  for  proving  the  commission,  it  is  suf- 
ficient that  the  commission  has  been  admitted.  But 
many  cases  may  be  conceived  in  which  it  would  not  be 
proper  to  give  those  costs,  although  the  commission  may 
have  been  admitted :  as  where  a  Defendant  may  have 
been  deceived  as  to  the  act  of  bankruptcy,  and  upon 
discovering  his  error  in  court,  at  once  makes  the  due 
admission.  The  discretion,  therefore,  vested  in  the 
Judge,  by  the  words  "  mat/  if  he  think  Jit,"  cannot  safely 
be  exercised  unless  he  try  the  cause.  He  has  the  same 
discretion  with  respect  to  the  costs  of  a  special  jury,  for 
which  it  has  never  been  the  practice  to  certify  when  the 
cause  is  referred. 


Park  J.  The  act  says,  the  certificate  may  be  granted 
by  the  Judge  before  whom  the  cause  shall  be  tried,  if  he 
think  fit  The  clause  is  cautiously  worded  to  enable  the 
Judge  to  decline,  if  he  think  fit,  even  when  the  cause 
has  actually  been  tried  ;  but  it  is  impossible  to  say  that 
this  cause  was  tried  before  the  Judge. 


BoSANQUET  J.  It  is  clear  that  this  certificate  was 
not  given  by  a  judge  before  whom  the  cause  was  tried. 
The  statute  intended  that  he  should  have  a  discretion 
which  he  cannot  properly  exercise  unless  he  tries.  Nor 
can  it  be  said  that  the  admission  here  was  made  on  the 

trial 
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trial  of  a  cause.  A  party  may  oRett  admit,  with  a  view 
tx>  a  reference,  a  fact  which  it  might  be  expedient  to 
dispute  if  he  proceeded  to  trial. 

Alderson  J.  The  moment  it  is  established  that  the 
Judge  must  exercise  a  discretion,  there  is  an  end  of  this 
question ;  for  he  cannot  exercise  his  discretion  without 
trying  the  cause :  and  as  to  admissions,  they  are  often 
made  for  the  purpose  of  argument.  In  this  case,  it 
might  well  happen  that  the  Defendant  admitted  the  bank- 
ruptcy, because  he  had  a  good  defence  on  the  contract, 
and  therefore  abstained  from  troubling  the  Plaintiff  to 
prove  the  bankruptcy. 

Rule  absolute. 


Barthrop 

V. 

Anobrton, 


Lewis  v.  Knight. 


Jtnu  $u 


lif ERE  WET  HER  Serjt.  on  the  part  of  the  Defend- 
ant, a  feme  covert,  had  obtained  a  rule  to  cancel 
an  undertaking  for  a  bail-bond  given  by  her  attorney  to 
the  sheriff;  and  to  stay  all  proceedings  on  the  Defendant's 
filing  a  common  appearance,  the  Plaintiff  having  been 
aware  of  her  coverture. 

^{7e/^Seijt.,who  shewed  cause,  admitted  the  Plaintiff's 
knowledge  of  the  coverture,  but  alleged  that  the  De- 
fendant had  been  divorced  d  mensd  et  thorS  for  adultery, 
and  contended  that  the  undertaking,  bemg  a  nullity,  — 
Ftdler  v.  Prest  (a),  Sedgworth  v.  Spicer  (6),  —  this  appli- 
cation must  be  discharged  with  costs. 


An  undertake 
ing  for  a  bail- 
bond  given  to 
the  sheriff*  by 
the  Defend- 
ant's attorney, 
being  a  mere 
nullity,  an 
application  by 
Defendant  to 
set  it  aside 
and  enter  a 
common  ap- 
pearance* was 
dischaiged 
with  costs, 
though  De« 
fendant  was  a 
feme  covert. 


(a)  7  T.  R.  X09. 


(b)  4  East,  568« 


T  2 


Mere'' 
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Mereaether.  The  object  of  the  application  is  the  stay 
of  proceedings,  actual  and  possible,  against  the  Defend- 
ant on  her  entering  a  common  appearance;  a  protection 
to  which  her  coverture  fully  entitles  her. 

Sed  per  Curiam.  The  Defendant  is  not  in  custody. 
The  undertaking  is  a  mere  nullity,  and  the  application 
must  be 

Discharged  with  costs. 


Jan.  3Z. 

When  the 
PUmtiff  gives 
notice  of  trial 
a  term  earlier 
than  the  rules 
of  court  re- 
quire, if  he 
omits  to  try 
pursuant  to 
his  notice,  the 
Defendant 
may  move  for 
judgment  as 
in  case  of  a 
nonsuit,  the 
next  term. 


Howell  v.  Powlett. 

TSSUE  was  joined  in  the  above  cause  last  term,  but  so 
late  in  the  term  that  the  Plaintiff  was  not  obliged, 

according  to  the  practice  of  the  Court,  to  give  notice  of 

trial. 

The  Plaintiff,  however,  having  given  notice  of  trial, 

and  having   omitted    to   proceed    to   trial  pursuant  to 

notice, 

Andrews  Seijt.  obtained  a  rule  nisi  for  judgment  as  in 
case  of  a  nonsuit,  which 

Wilde  Serjt.  opposed,  on  the  ground  that,  according 
to  the  statute  (14  G.  2.  r.  17.  s.  1.)  judgment  as  in  case 
of  a  nonsuit,  can  only  be  given  where,  after  issue 
joined,  the  Plaintiff  neglects  ^'  to  bring  such  issue  to 
trial  according  to  the  course  and  practice  of  the  Court.** 
Here  issue  was  joined  in  Michaelmas  term  too  late  for 
the  Plaintiff  to  give  notice  of  trial  according  to  the  prac- 
tice of  the  Court;  he  could  not  have  obtained  judgment 
of  that  term ;  and  the  notice  actually  given  being  a  mere 
irregularity,  the  Defendant  could  not  move  for  judgment 


as 
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as  in  case  of  a  nonsuit  till  Easter  term.  Dacosta  v. 
Ledstone  {a)  shews  that  judgment  as  in  case  of  a  non* 
suit  can  only  be  moved  for  in  the  term  next  after  issue 
joined,  when  there  is  time  for  a  trial  in  the  term  in 
which  issue  is  joined. 

TiNDAL  C.  J.  The  general  understanding  has  been^ 
that  whenever  a  party  has  given  notice  of  trial,  he  is 
bound  to  proceed  pursuant  to  his  notice,  and  that  if  he 
fails  to  do  so  the  Defendant  is  entitled  to  move  for 
judgment  as  in  case  of  a  nonsuit.  If  the  Plaintiff  has 
chosen  here  to  expedite  the  proceedings  a  step^  he  can- 
not afterwards  recede,  and  the  Defendant  is  entitled  to 

his  rule« 

» 

Park  J.  concurred. 


27» 


18S2. 


Howell 

V, 
PoWLETt. 


BosANQUET  J.  The  Plaintiff  is  allowed  till  a  certain 
time  before  he  can  be  called  on  to  give  notice  of  trial ; 
but  if  he  chooses  to  give  notice  before  that  time,  and 
fails  to  observe  that  notice,  he  is  guilty  of  a  default,  and 
must  take  the  consequence. 

Aldersom  J.  The  statute  contemplates  a  default 
wherever  notice  of  trial  has  been  given  and  not  ob*' 
served.  The  "  course  and  practice  of  the  Court" 
applies  to  the  period  at  which  the  Plaintiff  can  go  to 
trial,  and  he  can  go  to  trial  after  issue  joined  and  notice 
given,  although  he  might  not  have  been  compellable  to 
give  notice  at  the  period  in  question. 

Wilde  now  consented  to  give  a  peremptory  under* 
taking,  and  upon  that,  the  rule  was 

Discharged* 

(fl)  %H,  Bl.  558.  and  2  Arcbbd.  C.  P.  25i. 
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Jan.  3i« 

Qtuercf  Whe- 
ther pregnancy 
and  imminent 
delivery  be  a 
cause  for  the 
examination 
of  a  witness 
by  the  pro- 
thonotary» 
under  ifr.4. 

If  so,  it 
must  be  shewn 
by  affidavits  of 
competent 
personsy  that 
the  delivery 
will  probably 
happen  about 
the  time  fixed 
for  the  trial  of 
the  cause. 


Abraham  v.  Newton. 

J/UILDE  Seijt.  had  obtained  a  rule  nisi  for  the  ex- 
amination of  a  female  witness  by  the  prothonotary^ 
under  1  W.  4.  c.  22.  $.  1.  [a\  on  an  affidavit  that  she  was 
pregnant,  expected  shortly  to  be  delivered,  and  would  be 
unable  to  attend  the  trial  of  the  cause  in  the  months  of 
FebrucLny  and  March.  The  affidavit,  however,  not  dis- 
closing the  precise  time  at  which  she  expected  to  be 
delivered, 

Bompas  Serjt.,  who  shewed  cause,  objected  to  it  At 
insufficient 


[a)  By  \(rhicht  after  reciting 
the  powers  given  by  13  G.  3.  f .  63 . 
for  the  examination  of  witneiises 
in  India^  it  is  enacted,  *<  That  all 
and  every  the  powers,  authorities, 
provisionSf  and  mattera  contained 
in  the  said  recited  act,  relating  to 
the  examination  of  wimesses  in 
Indiay  shall  be,  and  the  same  are 
hereby  extended  to  all  colonies, 
islands,   plantations,  and   placei 
under  the  dommion  of  his  Ma- 
jetty  in  foreign  parts,  and  lo  the 
Judges    in    the    several    courts 
therein,  and  to  all  actions  de- 
pending in  any  of  his  Majesty  V 
courts  of  law  at  WeJtmin4ter$  in 
what  place  or  county  s:»ever  the 
cause  of  action  may  have  arisen, 
and  whether  the  same  may  have 
arisen  within  the  jurisdiction  of 
the  court  to  the  Judges  whereof 
the  writ  or  commission  may  be 
directed,  or  elsewhere,  when  it 
shall  appear  that  the  examination 
of   witnesses   under  a   writ   of 
commission  issued  in  pursuance 
of  the  authority  hereby  given. 


will  be  necessary  or  conducive  to 
the  administration  of  justice  in 
the  matter  wherein  such  writ 
shall  be  applied  for."  And  by 
the  tenth  section  it  is  enacted, 
<<  That  no  examinatinn  or  de^ 
position  to  be  taken  by  virtue  t£ 
this  act,  shall  be  read  in  evidence 
at  any  trial  without  the  consent 
of  the  party  against  whom  the 
same  may  be  offered,  unless  it 
shall  appear  to  the  satisfaction  of 
the  Judge  that  the  examiaant  cr 
deponent  is  beyond  the  juris- 
diction of  the  court,  or  dead,  or 
unable  from  permanent  sickneit, 
or  other  permanent  infirmity^  to 
attend  the  trial ;  in  all  or  any  of 
which  cases  the  examinations 
and  depositions  certified  unfa* 
the  hand  of  the  commissioners, 
master,  prothonotary,  or  other 
person  taking  the  same,  sliall  and 
maty,  without  proof  of  the  tig- 
nature  to  such  certificate,  be  re- 
ceived and  read  in  evidence, 
saving  all  just  exceptions." 

The 
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The  Courts  without  laying  down  any  general  rule, 
but  expressing  some  doubt  whether  this  was  a  case 
contemplated  by  the  late, act,  thought  that  at  all  events 
the  affidavit  was  insufficient.  It  ought  to  have  been 
deposed  by  competent  persons,  that  there  was  a  fair 
ground  for  believing  that  the  delivery  would  take  place 
before  the  time  of  trial,  or  so  near  as  to  render  the 
attendance  of  the  witness  perilous. 

Rule  discharged. 


27* 


1832. 


Abraham 
Newton. 


The  Mayor  and  Burgesses  of  Truro  v. 

Reynalds. 


Jan,  131 


Same  v.  Bastian. 


T^EBT  for  tolls  due,  and  of  right  payable  to  Plaintiff  The  corpora* 
for  and  in  respect  of  i^oods  landed  by  Defendant  P*'".  ®     *     . 

^ ^  °       ,         ^  ''  having  proved 

from  ships  upon  Plaintiffs'  quay :  —  in  respect  of  goods  a  prescriptive 

landed  by  Defendant  from  certain  ships:  — and  in  re-  "g*>t  to  tolls, 
spect  of  goods  of  Defendant  imported  into  and  exported  ^^  ^^^  j^. 
from  and  out  of  a  certain  port  or  harbour :  —  for  tolls  »troyed  by  a 
generally ;  and  for  cranage  and  wharfage.  Elixdbetb* 

Plea,  nil  debet.  granting  and 

At  the  trial  before  Alderson  J.,  last  Bodmin  assizes,  confirming, 

among  other 
the  Plaintiffs  produced  the  following  charter  of  the  date  things,  all  the 

of  Stephen  or  Henry  II. :  —  anc>ent  rights 

^^Beginald  Fitzroy^  Earl  oi Cornwall: — To  all  thebarons  porationrbut 
of  Comwallj  and  all  knights  and  all  free  tenants,  and  all  exempting  the 
men,  as  well  English  as  Cornish^  greeting.  Know  ye,  that  ™*^"^\« 

I  have  granted  to  my  free  burgesses  of  Triverieti  all  free  places  except 

London  : 
Held,  that  this  exemption  applied  to  the  tolls  of  all  other  places  (except  London)^ 
but  not  to  the  tolls  of  T. 

T  4  and 
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The  Mayor 
of  Truro 

v> 
Rbynalds. 


and  municipal  customs,  and  the  same  in  all  things  which 
they  had  in  the  time  of  Richard  de  Lacy^  to  wit,  sac 
and  soc  and  thol  and  theam  and  infangenethef.  And  I 
have  granted  to  them  that  they  do  not  plead  in  hundred 
courts  nor  county  courts,  nor  for  any  summons  go  to 
plead  elsewhere  without  the  town  of  Triverieu;  and  that 
they  be  quit  of  giving  toll  throughout  all  Camwatt  in 
fairs  and  markets,  and  wheresoever  they  buy  and  sell. 
And  that  of  their  money  lent  and  not  restored  they  take 
distress  in  their  town  of  their  debtors." 

Ancient  books  of  the  corporation  were  then  pro- 
duced, shewing  various  demises  of  the  quay  dues  by 
the  corporation  from  1687  to  1692,  (in  1672  they  were 
described  as  ancient  dues,)  and  from  1708  to  171.S;  — 
lists  of  biddings  for  the  same  dues ;  —  surveys  at  various 
intervals  from  1780  to  1800;  —  payment  of  poor-rate  in 
respect  of  the  dues  in  1702  and  1708;  —  and  receipts 
given  by  various  collectors  for  dues  at  various  times 
anterior  to  living  memory. 

Numerous  witnesses  proved  the  actual  receipt  of  the 
dues  by  the  Plaintiffs  or  their  lessees  from  various  in- 
habitants of  the  borough  of  Truro  as  well  as  strangers, 
from  the  year  1 790  to  the  present  time,  and  various  acts 
of  ownership  on  the  quay.  About  four  fifths  of  the  entire 
dues  were  received  from  inhabitants. 

The  sums  sought  to  be  recovered  of  the  Defendants 
were  Id,  for  every  sack  of  flour  landed  at  the  quay. 

The  Defendants,  as  inhabitants  of  the  borough  of 
TrurOf  claimed  exemption  from  these  dues  under  a  char- 
ter of  81  £liz.f  which,  —  after  reciting  that  the  borough 
of  Truro  was  an  ancient  borough ;  that  the  port  of  Fal' 
mouth  was  in  decay  and  wanted  speedy  repair,  because 
from  the  constant  employment  of  the  tinners  there  a 
great  quantity  of  rubbish  had  accumulated  in  the  port, 
to  the  great  injury  of  the  port;  that  the  borough  of 
Truro  was  so  ii^ured  thereby,  that  whereas  formerly 

ships 
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ships  of  100  tons  used  to  come  laden  into  the  port, 
now  scarcely  ships  of  thirty  tons  could  enter;  that 
the  inhabitants  of  Truro  had  endeavoured  by  all  means 
to  preserve  the  port,  as  well  as  by  constant  cleans- 
ing and  repairs,  in  order  that  ships  coming  thither 
might  pursue  their  ancient  course  {ad  Clavem^  Anglice) 
to  the  keye ;  and  that  the  inhabitants  of  the  said  bo- 
rough enjoyed  many  franchises,  liberties,  privileges, 
customs,  usages,  and  immunities,  as  well  by  prescrip- 
tion as  by  divers  charters,  grants,  and  confirmations, 
as  well  of  Beginaldf  formerly  Earl  of  ComwaUy  as  of 
divers  kings  of  England; — granted  to  the  inhabitants 
to  be  incorporated  by  the  name  of  the  "  Mayor  and 
Burgesses  of  the  Borough  of  TVuro,"  and  that  they  by 
the  name  of  the  mayor  and  burgesses,  &c.  might  and 
should  be  for  ever  capable  by  law  to  have,  &c.  lands, 
tenements,  liberties,  privileges,  jurisdictions,  franchises, 
&C.  to  them  and  their  successors  in  fee;  and  also 
goods,  &c.,  and  that  they  and  their  successors  by  the 
mayor  and  council,  &c.  should  make  bye-laws,  &c.  It 
then  granted  and  confirmed  to  the  said  mayor  and  bur- 
gesses, and  their  successors,  all  messuages,  lands,  tene- 
ments, customs,  privileges,  immunities^  advantages,  &c. 
within  the  said  borough,  which  the  said  mayor  and 
burgesses,  or  the  inhabitants,  by  whatever  names  or 
•name  corporate  or  incorporate,  by  reason  or  colour  of 
any  prescription,  &c.  for  fifty  years  past  had  held  :  and 
that  the  burgesses  and  inhabitants  of  the  said  borough, 
and  their  successors  from  thenceforth  for  ever,  should 
and  might  be  free  of  toll  net,  passage,  pontage,  murage, 
pannage,  penage,  anchorage,  coynage,  wharfage,  cranage, 
keyage,  stallage,  lastage,  feltage,  and  tollage,  stonegeld, 
and  scot  of  all  their  own  proper  things,  goods,  and  mer- 
chandizes throughout  the  whole  kingdom  of  England^ 
except  the  city  of  London^  and  the  suburbs  and  limits 
thereof.  And  that  they  might  have  fairs  and  markets 
within  the  borough,  to  be  held  and  kept  in  pontage, 
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keyagCf  porterage,  weigbage,  lastage,   anchorage,  and 
culage,  &c« 

There  was  evidence  also  by  which  it  appeared  that 
the  inhabitants  liad  been  excused  from  paying  anchor- 
age  for  empty  vessels,  and  exempted  from  serving  on 
juries.  But  the  tariff  by  which  the  inhabitants  were  ex- 
cused from  anchorage  recited  their  liability  to  quayage^ 
and  it  appeared  that  they  paid  anchorage  for  ships  laden 
with  coals. 

In  the  second  cause  the  Defendants  relied  also  on. 
alleged  variations  in  the  amount  of  the  tolls  collected, 
particularly  in  the  article  of  currants  and  molasses; 
but  these  variations  consisted  chiefly  of  clerical  mistakes 
in  the  collector's  accounts,  and  of  an  attempt  made  in 
1815  by  the  collector  and  town  steward,  without  the 
privity  of  the  corporation,  to  assimilate  the  tariff  of 
Truro  to  that  o(  Falmouth  and  Penzatice;  which  attempt 
was  abandoned  upon  a  remonstrance  by  the  inhabitants 
of  Truro.  In  a  tariff  fifty  years  old  there  were  only 
four  variations  among  150  charges,  and  none  of  these 
variations  affected  the  toll  for  flour. 

It  was  objected  also,  on  the  part  of  the  Defendants, 
tlmt  the  Plaintiffs  had  not  proved  their  title  to  sue  as  a 
corporate  body  by  the  style  of  the  mayor  and  burgesses 
of  Truro. 

The  learned  Judge  over-ruled  this  objection,  and  left 
it  to  the  jury  to  find  whether  the  Plaintiffs  had  shewn  a 
prescriptive  right  to  the  tolls  in  question,  or  whether  the 
existence  of  the  charter  of  Elizabeth^  although  the  charter 
could  not  of  itself  abrogate  any  former  grant  or  pre- 
scription, was  incompatible  with  the  presumption  of  sudi 
a  prescription. 

The  jury  having  found  for  the  Plaintiffs, 


Merewether  Serjt.,  in  Michaelmas  term,  moved  for  a 
new  trial,  on  the  ground  that  the  Plaintiffs  had  given 
no  evidence  of  their  title  to  sue  as  the  mayor  and  buf- 
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gesses  of  Truro  /  that  the  Defendants  were  exempted  from 

toll  by  the  charter  of  Elizabeth^  the  acceptance  of  which 

implied  a  surrender  of  all  former  charters  and  rights, 

prescriptive  or  otherwise ;  and  that  the  variations  in  the 

amount  of  the  toll  were  fatal  to  the  claim  by  prescription. 

The  Court  thought  the  Plaintiffs  had  adduced  sufficient 
primd  facie  evidence  of  their  right  to  sue  in  a  corporate 
capacity,  and  therefore  refused  a  rule  on  the  first  groundf 
bill  granted  it  on  the  two  others. 


I  ass. 

The  Mayor 
oCTruho 

RnrvAiJWi 


Wilde  Skrjt  shewed  cause*  The  variations  in  the 
wnount  of  toll  have  been  satisfactorily  explained  at  the 
tria},  and  are  too  recent  to  affect  the  validity  of  this  pra- 
iCription^  The  clause  relied  on  by  the  Defendants  in 
the  charter  of  Elizabeth%  exempts  the  inhabitants  of 
Ti'uro  from  dues  in  other  towns  except  Londoriy  but 
does  not  exempt  them  from  dues  necessary  for  the 
support  of  TrurOf  and  received  by  the  corporation  long 
before  the  charter.  The  construction  contended  for  by 
tke  Defendants  would  render  the  grants  to  tlie  cor- 
poration nugatory,  —  for  four  fifths  of  the  tolls  are  paid 
by  inhabitants,  —  and  leave  the  town  without  walls  or 
bridges;  for  the  same  clause  which  exempts  the  inhabit- 
ants from  tolls  exempts  them  also  from  murage  and 
pontage*  The  meaning  of  the  clause,  therefore,  is  clear  t 
but  if  it  were  doubtful,  the  true  exposition  has  been  put 
upon  it  by  contemporary  and  continued  usage,  which  in 
eases  of  doubt  has  been  bolden  to  be  the  safest  guide* 
JUoruey^Generalw.  Parker  {a\  Blankleyy.  Wins(anle^{b)f 
Wiihnell  v.  Gartham{c),  Chad  v.  Tiked{d\  Lowden  v. 
Hierons{e)j   Eex  v.   West  Looe{g)f   Ber  v.  Grout  {h)t 


(a)  zAtk.sn- 

(b)  3    T.  R.  279. 
(e)  6  T.  jR.  396. 
(d)  %B,^B.  403, 


(e)  %  B^  Moore,  loa, 

(g)  3B.^C.677' 
(k)  I JB*  C2f  Adol.  103. 
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Norton  v.  Hammond  (fl),  Corporatiofi  of  Stamford  v. 
Pawlett.  {J})  Besides  which,  all  claims  of  exemption  are 
to  be  construed  strictly.  2  Bx)lL  Abr.  202,  tit.  Prero- 
gative le  Roy.  Z. 

Mereaoether.     The  construction  contended  for  by  the 
Defendants  will  not  render  the  grants  to  the  corporation 
nugatory,  for  they  may  have  other  property  wherewith 
to  support  the  quay,  walls,  and  bridges  \  or  they  may- 
be entitled  to  levy  these  tolls  of  the  inhabitants  on  fair 
and  market  days,  to  which  the  grant  in  the  charter  i$ 
confined,  without  having  a  right  to  levy  them  at  all 
times.     Warrington  v.  Mosely.{c)     But  the  charter  of 
Elizabeth  having  specified  London  as  the  only  place  in 
which  the  inhabitants  of  Truro  shall  be  liable  to  toll, 
has  by  that  specification  impliedly  exempted  them  in  all 
other  places,  including  Truro  itself.     The  language  of 
the  charter  is  unambiguous;    the  acceptance   of  it  by 
the  corporation  is  an  implied  surrender  of  all  former 
corporate  rights;  and  the  grantees  under  that  charter 
are  estopped  to  claim  upon  any  previous  right     The 
usage  relied  on  is  ambiguous,  and  altogether  subsequent 
to  the  charter  of  Elizabeth. 


TiNDAL  C.  J.  There  is  no  necessity,  nor  would  there 
be  any  justice  in  submitting  this  case  to  a  second  jury. 

The  question  is,  Whether  the  Plaintiffs  have  esta- 
blished a  prescriptive  right  to  a  toll  of  1^  a  sack  for 
certain  goods  landed  on  the  quay  at  Tritro  ?  The 
Plaintiffs  rest  their  claim  on  prescriptive  usage.  To 
see  whether  they  have  supported  it,  let  us  take,  first, 
the  evidence  which  is  independent  of  the  charter  of 
Elizabeth.  For  the  last  forty  or  fifty  years  it  appears 
that  \d.  has  been  paid  for  every  sack  of  flour  landed  on 
the  quay  by  inhabitants  of  Trtiro  as  well  as  strangers. 


(a)  z  Toung  ^/ar.94. 

(b)  I  Cromp.  ^  Jar,  5  7. 


(c)  4JlfoJ«3Z9« 
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Then,  we  have  evidence  of  receipts  of  various  sums 
by  collectors,  for  quayage,  long  antecedent  to  the  time 
of  living  witnesses.  Further  back  we  find  various  bid- 
dings for  the  ancient  quay  duties  of  Truro :  and  then 
leases  of  these  duties  from  1637  to  the  early  part  of  the 
last  century.  Now  if  this  had  been  the  whole  evidence 
adduced,  who  could  doubt  that  it  would  sufficiently 
establish  a  prescriptive  usage  ? 

If  we  were  to  hold  otherwise,  we  should  hold  that 
the  security  of  rights  was  impaired  instead  of  being  con- 
firmed by  long-continued  usage. 

Then  comes  the  charter  of  Elizabeth.  It  may  be  ad- 
mitted that  if  there  were  an  express  renunciation  on 
the  face  of  the  charter  of  all  antecedent  privileges,  the 
parties  must  take  the  benefit  of  the  charter  with  the  dis- 
advantage so  attached  to  it:  but  neither  by  express 
renunciation  nor  by  necessary  implication  can  we  col- 
lect from  this  charter  that  there  was  to  be  any  alteration 
in  the  duties  of  the  quay.  Even  if  there  were  a  doubt, 
the  receipt  of  rent  for  the  dues  up  to  1637  would 
remove  it,  for  contemporary  usage  is  of  great  weight 
in  the  exposition  of  such  instruments ;  and  no  one  can 
suppose  that  the  lessees  of  those  times  would  burthen 
themselves  with  the  payment  of  a  rent  for  tolls  if  the 
charter  were  adverse  to  the  claim  of  the  corporation. 
But  looking  to  the  charter  itself,  we  see  no  reason  for 
doubt.  The  charter  begins  by  calling  Truro  an  ancient 
borough :  that,  of  itself,  may  imply  a  borough  by  pre- 
scription. It  then  goes  on  to  confirm  all  advantages 
which  the  burgesses  had  had  by  reason  of  any  pre- 
scription for  fifty  years  last  past;  and  then  comes  the 
clause  relied  on  for  the  Defendants,  —  "  The  burgesses 
and  inhabitants  of  the  said  borough,  and  their  suc- 
cessors from  henceforth  for  ever  hereafter,  shall  and 
may  be  free  of  tollnet,  passage,  pontage,  murage,  pan- 
nage, penage,  anchorage,  coynage,  wharfage,  cranage, 
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keyage,  stallage,  lastage,  feltage,  and  tollage,  ston^ld, 
and  scot  of  all  their  own  piropef  things,  goods,  and 
merchandizes,  throughout  onr  whole  kingdom  of  Sng-^ 
land^  except  the  city  of  London.^  It  has  been  contended 
that  this  constitutes  an  exemption  of  the  Inhabitants 
from  all  duties  within  the  borough. 

The  natural  impression  on  first  reading  the  passage 
is,  that  the  sovereign  who  grants  is  about  to  grant  th^ 
inhabitants  an  exemption  from  some  duties  to  which 
they  were  liable  antecedently  to  the  charter.  But  upofi 
looking  at  the  words  accurately,  it  is  plain  they  can- 
not relate  to  duties  withhi  the  borough  of  Truro. 
**  Shall  be  free  of  tollnet,  pcasage^^  —  that  most  mean 
passage  over  the  lands  of  others,  for  it  is  not  pro- 
bable they  should  have  paid  toll  for  passing  over  their 
own  lands. 

Take  ** pontage/*  that  is  a  duty  levied  for  repairing 
bridges.  It  would  be  reasonable  to  exempt  them  from 
repairs  of  bridges  at  Exeter  or  Bristol;  but  if  they  were 
not  to  repair  at  TrurOf  who  should  ? 

Take  *^  nmrage ;  ^  that,  it  is  well  known,  was  a  duty 
for  the  repairs  of  the  town  walls,  and  necessaarily  cast 
on  the  inhabitants ;  so  that  if  they  are  exempted  undcar 
this  grant,  it  would  follow  that  the  Queen  meant  them 
to  be  without  walls.  If  we  find  in  the  sentence,  these 
words,  which  cannot  apply  to  exemptions  in  the  town  of 
Truro^  why  are  we  to  hold  anchorage,  wharfage,  and 
quayage,  to  mean  the  anchorage,  wharfage,  and  quayage 
of  that  town  ? 

Then  follows,  **  and  shall  have  fairs  and  markets 
within  the  borough,  to  be  held  and  kept  in  pontage, 
quayage,  weighage,  lastage.  Sec ;"  and  it  is  contended 
that  this  implies  a  negative  of  a  larger  prescriptive 
right  for  all  periods  of  the  year.  But  if  the  general 
right  be  once  established,  the  introduction  of  words 
merely  affirmative  will  not  rescind  it.     I  have  never 
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heard  that  if  an  existing  right  be  shewn,  it  can  be 
taken  away  by  mere  words  of  addition.  It  is  true  one 
cannot  always  explain  why  such  words  have  been  added. 
It  may  be  pro  rnajori  cauteld ;  but  they  have  no  effect 
to  cut  down  an  antecedent  right 

An  argument  has  been  raised,  on  the  word  anchorage, 
and  it  is  urged  that  it  appears  from  a  tariff  of  duties 
that  anchorage  has  not  always  been  taken  from  the 
inhabitants.  But  it  appears  the  inhabitants  do  pay  on 
all  ships  laden  with  coals;  and  the  amount  of  the  ex-* 
emption  is,  that  in  some  instances  they  do  not  pay  for 
empty  vessels. 

The  utmost  effect  of  this  is,  that  as  the  grantees  of 
doties  may  relinquish  the  demand  where  they  find  it 
bortbensome,  by  common  consent  it  seems  to  have 
been  agreed,  that  duties  for  empty  vessels  shall  not  be 
demanded. 

This  disposes  of  the  first  case.  It  would  be  of  no  use 
to  send  the  cause  down  again  if  the  second  trial  would 
be  attended  with  no  different  result,  particularly  when 
it  has  been  left  to  the  jury  to  find,  and  they  have  found 
a  prescription  antecedent  to  the  charter. 

The  second  case  is  the  same,  with  the  exception  that 
a  variance  was  alleged  in  the  toll  for  a  cask  of  currants 
and  a  cask  of  molasses.  But  the  question  on  that 
variance  was  left  to  the  jury,  whether  it  arose  from  mis- 
take or  accident,  or  they  were  satisfied  it  was  such  as 
defeated  the  prescriptive  right.  And  as  it  was  so  left  to 
them,  it  would  be  of  no  use  to  try  the  question  a  second 
time. 


1832. 
The  Mayor 

of  Truro 


Park  J.  I  am  of  the  same  opinion,  and  never  heard 
so  clear  a  case.  First,  as  to  usage.  We  have  it  in  a 
strong  and  uniform  course  from  1637  to  1829;  and  the 
earlier  documents  carry  in  themselves  traces  of  usage 
long  before.     But  if  in  modern  times  we  find  the  usage 

uniform 
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UDiform  for  a  considerable  period,  we  are  bound  rather 
to  supportsuch  usage  than  to  defeat  it  upoa  any  imma- 
terial variance.  And  nothing  can  be  more  reasonable 
than  this  custon^  that  the  corporation,  which  is  at  4be 
expense  of  keeping  up  the  quay  and  adjoining  streets^ 
should  raise  toll  to  defray  the  necessary  expense  ,/» 

It  is  said,  indeed,  diat  the  corporatbn  may  pofsess 
other  funds;  but  of  that  there  is  no  evidence  white^d^ 
We  are  called  upon,  however,  to  suppose  that  th(^itb#r-> 
ter  oiElixabeth  is  the  beginning  of  this  custom  ^loikvy 
toll,  and  it  is  true,  that  there  is  no  evidence  of  «Dy  pay- 
ment before  I637.    But  the  evidence  is  uniform  to-]L^74« 
a  document  of  1673  speaks  of  the  dues  as  '^aaeient 
dues ;"  it  can  scarcely  be  believed  that  the  word  aMof^ 
would  be  applied  to  a  custom  of  less  than  forty  years' 
standing;  and  the  charter  itself  speaks  of  the  ancient 
course  to  the  quay. 

The  exemption  proved  in  respect  of  certain  dues  for 
anchorage  has  been  sufficiently  accounted  for  by,  tb^ 
Chief  Justice,  and  it  may  have  originated  in  the  circum- 
stance, that  the  harbour  at  that  place  required  no  further 
repairs. 

I  agree  in  the  correctness  of  the  construction  put  by 
the  Chief  Justice  on  the  general  clause  of  exemption  in 
the  charter.  It  would  be  absurd  to  suppose  the  inhar 
bitants  exempted  from  duties  which  must  have  beep 
granted  to  the  corporation  to  enable  them  to  keep  up  tb^ 
necessary  repairs  of  the  town.  They  are  exempted  from 
the  murage  and  pontage  of  other  places,  but  must  be 
liable  to  their  own.  The  special  exception  oli  L/mdon 
from  the  general  clause  of  exemption,  arose  either  from 
the  pre-eminence  of  the  capital,  or  for  the  sake  of  greater 
caution ;  but  it  leads  to  no  inference  that  the  inhabitants 
were  to  be  exempted  from  the  necessary  charges  of  their 
own  town. 
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Bosanquet  J.  The  rule  must  be  discharged.  Two 
matters  have  been  proposed  for  our  consideration ;  first, 
the  existence  of  a  prescriptive  usage;  secondly,  the 
effect  of  the  charter  of  Elizabeth,  The  first,  a  matter 
of  fact ;  the  second,  a  question  of  law  for  the  Court 
Now,  upon  the  first  it  was  left  to  the  jury  pointedly 
to  say  whether  this  usage  existed  before  the  date  of 
the  charter.  And  on  that  subject  the  evidence  is  ex- 
ceedingly strong. 

It  appears  that  these  dues  have  been  received  for  near 
800  years ;  and  in  an  early  part  of  that  period  they  are 
described  as  ancient  dues.  The  only  question  on  a 
new  trial  would  be,  whether  the  jury  were  clearly  wrong 
in  their  finding  on  this  point.  It  seems  to  me  they  were 
clearly  right. 

In  the  second  case,  indeed,  there  appears  a  trifling 
variation  in  some  of  the  payments ;  but  the  nature  and 
cause  of  that  variation  was  left  to  the  jury,  and  by  them 
properly  disposed  of. 

It  appears  that  the  dues  in  respect  of  anchorage  were 
not  levied  on  light  vessels ;  but  a  consent  that  they  should 
not  be  collected  in  such  cases,  rather  confirms  than  im- 
pugns the  general  right  to  dues  in  the  other  cases. 

Secondly,  as  to  the  construction  of  the  charter  of 
Elizabeth :  If  the  exetnption  from  quayage  were  unequi- 
vocal, and  the  corporation  had  accepted  the  charter  sub- 
ject to  such  exemption,  they  would,  no  doubt,  be  bound 
by  it ;  but  one  question  is,  whether  the  language  of  the 
charter  is  so  unequivocal  as  to  countervail  the  prescrip- 
tive usage  found  by  the  jury;  for  if  it  be  only  equivocal, 
it  must  be  explained  by  the  usage.  Now,  the  construc- 
tion contended  for  is  most  unreasonable,  namely,  that 
the  corporation  of  Truro  is  to  levy  a  duty  on  all  the  rest 
of  the  kingdom  for  the  support  of  their  quay,  and  not 
on  the  inhabitants  of  the  town  of  Truro.  The  exemp- 
tion, it  will  be  observed,  is  in  the  nature  of  a  grant. 

Vol.  VIII.  U  The 
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iV)reii$onab]#  Ip  s«ippo$i(  ^^  w^mptW;  fm^ik^^M^ 
glWted  b]»  a  clause  in  ibe  ««iIpi^  charMr  foMf^M^CiHOk 
^fsqfOiiQP.  S(|roM  bM  i;ie^  laid  oa  the  <^mi  K^^sgi^gh 
ing  duties  in  feir^^  ^od  raarkc^Sp^  I  «b«U  wttns|NB«lQi4^ 
oii^ervaiiciQi^  of  the  Cbicdf  Ji«st;¥;Q ;  huii  if  tfajei  rigbfi  ,4» 

question,  as  the  jury  have  found,  was  ve#|«d  i«(t^,1e^^? 
pOKiitkMiL  beffH^  tbie  obwsUih  the  affi^at?;ii^^bvigin^  <oC 
lb?  dMHt^i^  wiU  qot,  dq^riY^  tbe«>  of  the  apHwf^dw^  j^iflbtr 

AI491MISPN  J.  I  cp^cur  in  tb?  d^qisiop  .wW^bi  foia 
bioeix  pronouQoed.  I  thought  the^  q»sq  dear  at  |b(^,(fi^ 
and  I  have  seen  no  reason  to  alter  my  opiniom         m 

|t,  was  1^  qu^tioa  for  the  jury  to  say^,  iKbether  th^ 
c^)rporation  had  a^y  prescriptive  right  to  these  dues^  Tb^ 
^^ifi^ncQ,  began  with  niodjern  usage,  and  in  the  fir^  Cf^isa 
it  was  proved  that  there  had  been  no  variations  asfi^:  a& 
bwnan  inexno^y  went.  Then  followed  ipuckd^ciin^^K'^iy 
^yideijU^  to  shew  that  the  quayage  h^  been  let, .,  ^j(vd 
tf^ken  ffpn^  1637  to  the  present  time*, 

I  le|i  it  to  the  jury  to  consider  whethjer  it  wajs^  pot 
i((^onsJble  to  ii^r  tjhat  the  duty  had  b^en  ta)ceu  ai|t&^ 
bap]^  as,  1687;  ajid  whether  from  that  qircu^tapp^! 
tbfiy  ^ould  npt  infei:  a  legal,  origin,  of  tlie  co^tpm* ,  JLf 
s^cb  eyi^foce;  be  not  sufficient  tp  warrant  sucb  bu 
ix^^v^c^^  I,  do  not  know  what  title  would  sU^i  thetie^t 
oj^  Ipgal  enqpiny. 

An)dl.tbe,chai:ter  of  Elizabeth  does  not  in  siiy.wa]^ 
bj^k  ift  upon  t,hji3  title,, 

I  shall  not  add  tp  wh^t  has  fallep  frpm.  tbe  Chief 
Justice  on,  that  subjects  But  as  to  the  argument  drawn 
from,  the  grant  of  duties  during  fairs  and  markets,  such 
a  grant  'm  its  nature  only  enables  the  corporation  to 
levy  from  th^  strangers  who  frequent  the  fairs  and 

markets 
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mark^  doring  their  temporary  sojourn,  whereas  my        18S2. 
brother  Mereudether  who  relied  on  the  argument,  con-    ll:^/  * 

The  Mayor 

tends  that  strangers  are  to  be  liHbl^ift  kll  tini^.     I  tBhft^  .  of  Truro 
dierefere^  the  jury  have  found  a  right  Terdictk  ^* 

Tbe  ^etoond  case  turned  on  the  question  whether  there 
hid  tieen  any  variation  in  the  usage  in  moderft  times.  The 
evfdehct^  of  that  #as^  an  unsattsfkctoi^  witness  whose 
Q^^l!  was  l^ft  to  the  jury ;  a  tariff  fifty  y^ar^  oM^  con^ 
tainkig  only  four  Variations  in  150  charges,'  (not  one  kST 
iMiidb  variations  applied  io  the  charge  now  in  iss(u^) 
aAd  pap^s  which  at  various  times  bad  bekh  given  bjr 
the  collectors  to  inhabitants  of  tlie  town,  in  some  of 
which  the  variation  was  a  mere  mistake  on  the  face  of 
the  paper. 

If  no  corporation  ttitiU  mafhtafil  H^  t6lls  ^ithofat 
piMHicilig  k  series  6f  bilk  ^empl  frbfai  tflbtalte,  it  is 
probable  that  no  tolls  Would  h>ifg  exist 

'But  id  1815  it  appeared  there  had  been  an  attempt  to 
establish  a  new  tariff,  accompanied  with  some  improper 
cbnduct  by  a  collector,  without  the  privity  of  the  cor- 
portion.  That  new  tariff  was  presented  to  the  people 
<ff  Truro i  they  had  a  meeting;  refused  to  pay;  and 
ih  a  conference  with  the  corporation,  produced  the  old 
tariff,  when  they  settled  from  that  the  rates  which  have 
been  defmanded  ever  since.  That  was  of  itself  strong 
evidencd  in  favour  of  the  ancient  toll,  and  put  an  end 
to  the  objection  on  the  ground  of  variance.  The  whole, 
bowevei*,  was  left  to  the  jury,  and  I  told  them  if  they 
were  of  opinion  the  corporation  had  established  a  nghi' 
to  the  ancient  amount  of  toll,  d  sligtit  variation'  in 
modem  times  would  not  destroy  it.  I  was  satisfied  wttfi' 
^e  verdict,  and  tliink  this  rule  should  be 

Discharged. 
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,  REGULiE  GENERAI.es. 
Hilary  Term,  2  fT,  4.    ^ 

L 
Whereas  it  is  expedient  that  the  practice  of  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Ex- 
chequer of  Pleas,  should,  as  far  as  possible,  be 
rendered  uniform :  It  is  ordered.  That  the  practice 
to  be  observed  in  the  said  Courts,  with  respect  to  the 
niatters  hereinafter  mentioned,  shall  be  as  follows; 
that  is  to  say,  — 

AUTHORITY  TO   PROSECUTE   OR   DEFEND. 


8th  Edit. 

1.  Warrants  of  attorney  to  prosecute  or  defend,    page 
sb^l  not.  be  entered  on  distinct  rolls,  but  on  the  top 
of  the  issue  roll. 


Tidd's  Practice,  (a) 


91 


2.  A  special  admission  of  prochein  amy  or  guardian, 
to  prosecute  or  defend  for  an  infant,  shall  not  be 
deemed  an  authority  to  prosecute  or  defend  in  any 
|>Ut  the  particular  action  or  actions  specified. 


.     95,6 


AFFIDAVIT. 

S.  No  aflSdavit  of  the  service  of  process  shall  be 
deemed  sufficient  If  made  before  the  plaintifPs  own 
attorney,  or  his  clerk.  ....       q.y^ 

4.  An  affidavit  sworn  before  a  Judge  of  any  of  the 
Courts  of  Kin^^s  Bench,  Common  Pleas,  or  Ex- 

■  *  -  * 

oheqaer,  shall  be  received  in  the  Court  to  which  such 
Jui^  belongs,  though  not  entitled  of  that  Court; 
but  not  in  any  other  Court,  unless  entitled  of  the 
Court  in  which  it  is  to  be  used.  .  .  «       498 


(a)  The  referencei  to  Tidd^s 
Practice  have  been  added  for 
the  convenience  of  the  profes- 


sion, but  form  no  part  of  the 
rules  promulged  by  the  Judges. 

5.  The 
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8th  Edit 

5.  The  addition  of  every  person  making  an  affidavit    ^^^ 
shall  be  inserted  therein.         ....      499 

6.  Where  an  agent  in  town,  or  an  attorney  in  the 
country  is  the  attorney  on  the  record,  an  affidavit 
sworn  before  the  attorney  in  the  country  shall  not  be 
received ;  and  an  affidavit  sworn  before  an  attorney's 
clerk  shall  not  be  received  in  cases  where  it  would 
not  be  receivable  if  sworn  before  the  attorney  him- 
self; but  this  rule  shall  not  extend  to  affidavits  to 

I       '       , 

liold  to  bail.  -  -  ^  -  •       500 

ARREST. 

?•  After  non  proSy  nonsuit  or  discontinuance,  the 
defendant  shall  not  be  arrested  a  second  time  without 
the  order  of  a  Judge.  -  -  -  -       174 

8.  Affidavits  to  hold  to  bail  for  money  paid  to  the 
use  of  the  defendant,  or  for  work  and  labour  done, 
shall  not  be  deemed  sufficient  unless  they  state  the 
money  to  have  been  paid,  or  the  work  and  labour  to 

have  been  done,  at  the  request  of  the  defendant       -  183,  4 

9.  No  supplemental  affidavit  shall  be  allowed  to 
supply  any  deficiency  in  the  affidavit  to  hold  to  baiK        191 

10.  A  variance  between  the  ac  etiam  and  the  de^ 
claration^   or   the  want  of  an  ac  etiam^  where  the     • 
defendant  is  arrested,  shall  not  be  deemed  ground    , 
for  discharging  the  defendant,  or  the  bail;  bu^  the 
bail  bond  or  recognizance  of  bail  shall  be  taken  with 
a  penalty  or  sum  of  forty  pounds  only,         -  - 


Tidd's  Practice. 
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WRIT,   WHEN    AND    HOW  TO   BE   FILED. 

11.  When  the  rule  to  return  a  writ  expires  in 
vacation,  the  sheriff  shall  file  the  writ  at  the  ex- 

U  3  piraUon 
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te 


piratioi^  of  the  j«ic^  cart  t^  acxia  aftoi  as  the  office  P^* 
sball  be^  open.          -            -            -            ,            ^      9Q$k 

12.  And  the  officer,  wbh  whom  iil  is  filed  shall 
endorse!  the  day  and  houe  whea  h  was  filed.  -^      M9 


BAIL. 


13.  If  any  perspp  put  in  a^  bail  tp  the  action, 
exdept  for  ^e  purpose  of  rendering  only,  be  a  prap- 
tising  attorney,  or  clerk  to  a  practising  attorney,  the 
plaintifl[  may  treat  the  bail  as  a  nullity,  and  sue  upon 
the  bail|bQnd  as  soon  as  the  time  for  putting  in  bail 
hl&s  expired,  pnless  good  bail  be  duly  put  m  in  the 
mean  tifne*  -  -  -.  -• 

14.  ]|n  the  case  of  country  bail,  the  bail  piece 
shall  b^  transmitted  and  filed  within  eight  daysj  un- 
1^  th€|  defendant  reside  moce  than  foity  miles  fixua 
LondoT^  and  ia  ihaft  oaas,  within  fifteen  days<  aftev> 
the  tak^g  therdo£  .  •  .^  • 

15.  When  bail  to  the  sheriff  become  bail  to  the 
action,  the  plaintifi*  may  except  to  them  though  he 
has  tak^n  an  assignment  of  the  bail  bond.  •^. 

16.  ]^  shall  be  strffitoient,  in  alt  cases,  if  notice  of  * 
justificafion  of  baiLbe.gLVen  t«o  days  before  the  time 
bfjustmcation.  ---,•. 

17.  If  bail,  dKher  to  the  action  or  in  error  are  ex- 
cepted  )j6'  In  vacation,  and*  the  notice  of'  exception 
seqtfi^ethein^to  justify  before  a  Judge,  the  bail  shall 
JM^t^  VAj^^^i  four  days  from  the  time  of  such  notice, 
otherwifse  on  the  first  day  of  the  ensuing  term. 

18.  Kotice  of  more  bail  than  two  shallt  be  deemed* 
irregular,  unles^  by  oi^der  of  the  Cpurt  or  a  Judge.  ^ 

19.  Affidavits  (^  justification  shall  be  deemed)  ii^ 

sufficient, 
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8th  Edit 

sufficient,  lihless  they  state  that  each  person  justifying  *^ 
is  worth  the  amount  required  by  the  practice  of  the 
Courts,  over  and  above  what  will  pay  his  just  debts, 
and  over  and  above  every  other  sum  for  which  he  is 
then  bail,  ----- 

20.  Bail,  though  rejected,  shall  be  allowed  to  ren- 
der the  principal  without  entering  into  a  fresh  recog- 
nizance. -  -  -  *  A 

21.  Bail  shall  only  be  liable  to  the  sum  sworn  to 
by  the  affidavit  of  debt,  and  the  costs  of  suit;  not 
exceeding  in  the  whole  the  amount  of  their  recogni- 
zance. -  -  -  -  * 

22.  Bail  shall  be  at  liberty  to  render  the  principat 
at  any  time  during  the  last  day  for  rendering,  so  as 
they  make  such  render  before  the  prison  doors  are 
closed  for  the  night.  -  -  -  - 

23.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on 
the  bail  bond  pending  a  rule  to  bring  in  the  body  o^ 
the  defendant.  -  -  -  -        - 

24.  No  bail  bond  taken  in  London  or  Middlesex 
shall  be  put  in  suit,  until  after  the  expiration  of  four 
days ;  nor,  if  taken  elsewhere,  till  after  the  expiration, 
of  eight  days  exclusive,  from  the  appearance  day  o^ 
the  process.  -  -  -  -  - 

25.  The  time  allowed  for  excepting  to  bail  put  in 
upon  a  habeas  corpus  shall  be  twenty  days* 

26.  A  recognizance  of  bail  in  error  shall  btf  tdc«n 
in  double  the  sum  recovered,  exo^pt  in  case  of  a 
penalty ;  and  in  case  of  a  penalty,  in  double  the  sum 
really  due,  and  double  the  costs. 

27*  In  ejectmeot»  the  t ecognizance  of  bail  in  error 
shall  be  taken  in  double  the  yearly  value  and  double 
the  costs.  .  -  -  - 

IT  4  BAIL 
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8th  Edit. 


BAIL  BOND    AND   ACTION  THEREON. 

28.  An  anction  may  be  brought  upon  a  bail  bond 
by  the  sheriff  himself  in  any  Court. 

K 

29.  In  all  cases  where  the  bail  bond  shall  be  di- 
rected to  stand  as  a  security,  the  plaintiff  shall  be  at 
liberty  to  sign  judgment  upon  it. 

30.  Proceedings  on  the  bail  bond  may  be  stayed 
on  payment  of  costs  in  one  action,  unless  sufficient 
reason  be^ shewn  for  proceeding  in  more. 

APPEARANCE. 

# 

31.  A  defendant  who  has  been  served  with  process 
by  original,  shall  enter  an  appearance  within  four 
d^yjs  of  the  appearance  day,  if  the  action  is  brought 
iq  ZfifidmpT  Middlesex^  or  within  eight  days  of  the 
appearance  day  in  other  cases,  otherwise  the  plaintiff 
may  enter  an  appearance  for  him  according  to  the 
statute  ;  and  any  attorney  who  undertakes  to  appear, 
abAll  ppt^.^  appearance  accordingly. 

IRREGULARITY   IN   PROCESS   AND   PROCEEDINGS. 

S2.  Where  th^  defendant  is  described  in  the  pro- 
cess or  affidavit  to  bold  to  bail  by  initials  or  by  a 
wrong  name,  or  without  a  Christian  name,  the  de- 
fendant shall  not  be  discharged  out  of  custody  or  the 
bail  bond^d^livered  up  to  be  cancelled  on  motion  for 
that  purpose,  if  it  shall  appear  to  the  Court  that  due 
diligence  has  be^n  used  to  obtain  knowledge  of  the 
proper  name.  -  -  -  -  - 

33.  No  application  to  set  aside  process  or  proceed- 
ings for  irregularity  shall  be  allowed,  unless  made 
within  a  reasonable  time,  nor  if  the  party  applying 

has 
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has  taken  a  fresh  step  after  knowledge  of  the  irre-    ^ 
galarity.  -  -  •  .  -     552 

34.  If  ^  party  plead  several  pleas,  avowries,  or 
cognizances  without  a  rule  for  that  purpose,  the  op- 
posite partj  shall  be  at  liberty  to  sign  judgment        -       613 


DECLARATION    AND   TIME    FOR. 

35.  A  plaintiff  shall  be  deemed  oat  of  Court  onless 
lie  declare  within  one  year  after  the  process  is  return- 
able. ------. 

36.  When  the  plaintiff  declares  against  a  prisoner, 
it  shall  not  be  necessary  to  make  more  than  two  copies 
of  the  declaration,  of  which  one  shall  be  served  and 
another  filed  with  an  affidavit  of  service ;  upon  the 
office  copy  of  which  affidavit  a  rule  to  plead  may  be 
given.  -  -  -  -  - 

37.  Where  a  cause  has  been  removed  from  an 
inferior  court,  the  rule  to  declare  may  be  given  within 
four  days  after  the  end  of  the  term  in  which  the  writ 
is  returned.  ----*. 

38.  It  shall  not  be  necessary  for  a  defendant  in 
any  case  to  give  a  rule  to  declare,  except  upon  re- 
moval from  inferior  Courts;  but  the  plaintiff  may 
have  a  rule  for  time  to  declare  in  the  Court  of  Ex- 
chequer as  well  as  in  the  other  Courts. 

39.  A  rule  to  declare  peremptorily  may  be  absolute 
in  the  first  instance.  -  -  *  * 

40.  A  declaration  laying  the  venue  in  a  different 
county  from  that  mentioned  in  the  process  shall  not 
be  deemed  a  waiver  of  the  bail.  ... 

41.  It  shall  not  be  deemed  necessary  to  express 
the  amount  of  damages  in  a  notice  of  declaration.    * 

42.  Where 
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42.  Where  an  aniendment  tif  the  declaration  i^ 
allowed,  tio  new  rule  to  pleAd  shall  be  deemed 
necessary,  whether  such  amendment  be  made  of  the 
same  term  as  the  declaration,  or  of  a  different  term. 

FLEA   AND  TIME  POR. 

48.  A  demand  of  plea  may  be  made  at  th^  time 
when  the  declaratioD  is  detivered,  and  may  be  iit^ 
dorsed  thereon.  -  -  -  - 

44.  If  a  defendant  after  craving  oi/er  of  a  deed 
omit  to  insert  it  at  the  head  of  his  plea,  the  plaintiff 
on  making  up  the  issue  or  demurrer  book  may,  if  he 
think  fit,  insert  it  for  him,  but  the  costs  of  such 
kisertioa^  riiall  be  in  the  discretion  of  the  taxing 
officer*        -•-•-- 

45.  If  the  declaration  be  filed  or  delivered  so  late 
that  the  defendant  is  not  bound  to  plead  until  the 
next*  term,  the  defimdant  may  plead  as  of  the  pre* 
ceding  term,  within  the  first  four  days  of  the  next 
term,  any  jAes,  to  the  jurisdiction  or  in  abatement,  or 
a  tender,  or  any  other  similar  plea. 

46.  The  defendant  shall  not  be  at  liberty  u>  waive 
his  plea  without  leave  of  the  Court  or  a  Judge. 

PARTICULARS. 

47.  A  summons  for  particulars  and  order  thereon 
naay  be  obtained  by  a  defendant*  before  appearance, 
and  may  be  made,  if  the  Judge  think  fit,  without  the 
production  of  any  affidavit.  -  -  - 

48.  A  defendant  shall  be  allowed  the  same  time 
for  pleading  after  the  delivery  of  particulars  under  a 
Judge's  order,  which  he  had  at  the  return  of  the 
summons ;  nevertheless,  judgment  shall  not  be  signed 

till 
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tin  die  afternoon  of  the  day  after  the  delivery  of  the    ^"^ 
particulars,  unless  otherwise  ordered  by  the  Judge.         643 


\i 


TRIAL 


i  /, 


>  ■ .  I 


-^      W6 


i .   » 


-      €96 


NOTICES  AND   RULES   ANJ)   S£R,VICC   THEREOF. 

49.  Where  the  re^ideucei  of  a  defendant  is  un^^ 
known,  notice  of  dectaratioA  may  be  atuck  up  'm  the 
office,  hut  noC  without  previous  leave  of  the  Court.  ^1, 

50.  Service  oif  rules  aod  orders,  and  notice^  if   >        ^ 
f9«de  before  nine  at  night,  shall  be  deemed  gPod»  but 

not  if  made  after  that  hour.  -  -  -       505 

5 1.  It  shall  not  be  necessary  to  the  regiilar  service, 
of  a  rule,  that  the  original  ruU  should;  be  shewor 
unless  sight  thereof  be  demanded,  except  in  cases  of 
attachment.  •  ^  .  ., 

52.  Where  a.  term's  notice  of  trials  or  inquhry  is. 
required,  such  notii;^  may  be  givea  aii  any  tine  befiMrei 
the  first  day  of  tem^         -*  ^  ^ 

53.  A  rule  to  reply  mey  be  given  at  any  time  wben 

the  office  is  open.  -  -  -  -       T2d 

54.  Service  of  a  rute  to  reply,  or  plead  any  subse- 
quent  pleading,  shall  be  deemed  a  sufficient  demand 

of  a  replication,  er  such  other  subsequent  plieadlng;  730 

PAYMENT  or   MONET   INTO   COURT; 

55.  In  all  cases  in  which  money  may  be  paid  into 
Court,  leave  to  pay  it  in  may  be  obtained  by  a  side 

bar  rule.  -  -  -  -      678 

56.  On  payment  of  money  into  court,  the  defend- 
apt  shall  undertake  by  the  rule  to  pay  the  costs,  and 
in  case  of  non-payment,  to  suffix  the  plaintiff  either 
to  move  for  an  attachment,  on  a  proper  demand  and 
service  of  the  rule,  or  to  sign  final  judgment  for 
nomuu4  damages.  -  .  -  .      677 
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TRIAL   AND   NOTICE   THEREOF. 


60.  Notice  of  a  trial  at  bar  shall  be  given  to  the 
proper  officer  of  the  Court,  before  giving  notice  of 
trial  to  the  party.  -  -  -  - 

61.  In 


478 


57*  Notice  of  trial  and  inquiry,  and  of  continuance 
of  inquiry,  shall  be  given  in  town,  but  countermand  ' 

of  notice  of  trial,  or  inquiry,  may  be  given  either  in 
town  or  country,  unless  otherwise  ordered  by  the 
Court,  or  a  Judge.  -  -  -  "    i  813 

58.  Tile  expression  "  short  notice  of  trlaP*  shall, 
in  country  causes,  be  taken  to  mean  four  days. 

59.  In  all  cases  where  the  plaintiff  in  pleading 
concludes  to  the  country,  the  plaintiff's  attorney  may 
give  notice  of  trial  at  the  time  of  delivering  his  repli- 
cation, or  other  subsequent  pleading,  and  in  case  issue 
shall  ailerwards  be  joined,  such  notice  shall  be  avail- 
able ;  but  if  issue  be  not  joined  on  such  replication, 
or  other  subsequent  pleading,  and  the  plaintiff  shaU 
sign  judgment  for  want  thereof  and  forthwith  give 
nqtice  o(^xecuting  a  writ  of  inquiry,  such  notice  shalf 
operate  from  the  time  that  notice  of  trial  was  given  as 
aforesaid ;  and  in  all  cases  where  the  defendant  de- 
murs to  the  plaintiff's  declaration,  replication,  or 
other  subsequent  pleading,  the  defendant's  attorney, 
or  the  defendant,  if  he  plead  in  person,  shall  be 
obliged  to  accept  notice  of  executing  a  writ  of  inquiry 
on  the  back  of  the  joinder  in  demurrer ;  and  in  case 
the  defi$ndant  pleads  a  plea  in  bar  or  rejoinder,  &c. 
to  which  the  plaintiff  demurs,  the  defendant's  attor- 
ney, or  the  defendant,  if  he  plead  in  person,  shall  be 
obliged  to  accept  notice  of  executing  a  writ  of  inquiry 
on  the  back  of  such  demurrer.  -  -         - 
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NEW  TRIAL,    MOTION    IN   ARREST  OF  JUDGMENT. 

64.  If  a  new  trial  be  granted  without  any  mention 
of  costs  in  the  rule,  the  costs  of  the  first  trial  shall  not 
be  allowed  to  the  successful  party,  though  he  succeed 
on  the  second.  '    -  -  - 

65.  No  motion  in  arrest  of  judgment,  or  for  judg- 
ment non  obstante  veredicto^  shall  be  allowed  after  the 
expiration  of  four  days  from  the  time  of  trial,  if  there 
are  so  many  days  in  term,  nor  in  any  case  after  the 
expiration  of  the  term,  provided  the  jury  process  be 
returnable  in  the  same  term.  -  - 

JUDGMENT   AND   TIME    FOU   SIGNING^ 

66.  Judgment  for  want  of  a  plea  after  demand  may 
in  all  cases  be  signed  at  the  opening  of  the  office  in 
the  afternoon  of  the  day  after  that  on  which  the  de- 
mand was  made,  but  not  before. 

67.  After  the  return  of  a  writ  of  inquiry,  judgment 
may  be  signed  at  the  expiration  of  four  days  from 
such  retuil),  and  after  a  verdict,  or  nonsuit,  on  the 

<  *  day 


817 


8th  Edit. 

61.  In  country   causes,  or  where  the  defendant    ^^^ 
resides  more  than  forty  miles  from  town,  a  counter- 
mand of  notice  of  trial  shall  be  given  six  days  before 

the  time  mentioned  in  the  notice  for  trial,  unless  short 
notice  of  trial  has  been  given. 

62.  In  town  causes  where  the  defendant  lives 
within  forty  {niles  of  town,  two  days'  notice  of  coun- 
termand shall  be  deemed  sufficient. 

6S.  The  rule  for  a  view  may  in  all  cases  be  drawn 
up  by  the  officer  of  the  Court,  on  the  application  of 
the  party,  without  affidavit,  or  motion  for  that  pur- 
pose. -  -  -  -  - . 
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day  after  the  appearatice^day  of  tbe  return  of  the   ^^ 
distringas^  or  habeas  corpora^  without  any  rule  for    t  ^^H 
judgment*  *-  •*  *  *-  •    [984 


9th  Edit. 

m\ 

90s} 


JUDGMENT  AS   IN   CASE  Or   JffONSVXT* 

68.  A  rule  nisi  for  judgment  as  in  case  of  a  nonsiik 
may  be  obtained  on  motion  without  previous  notice^ 
bat  iii  that  case  it  shall  not  operate  as  a  stay  of  pro- 
ceedings. - 

69.  No  motion  for  judgment  as  in  case  of  a  nonsuit 
shall  be  allowed  aft^r  a  motion  for  costs  for  not  pro« 
ceeding  to  trial  for  the  same  default,  but  such  costs 
may  be  moved  for  separately,  (f.  e.)  without  moving 
at  all  for  judgment  aa  in  case  of  a  nonsuit,,  or  after 
such  motion  is  disposed  of:  or  the  G>urt  on  dis- 
charging a  rule  for  judgment  as  in  case  of  a  nonsuit 
may  order  the  plaintiff  to  pay  the  costs  of  not  pro- 
ceeding to  trial,  but  the  payment  of  such  costs  shall 
not  be  made  a  condition  of  discharging  the  rule. 

70.  No  entry  of  the  issue  shalf  be  deemed  neces- 
sary to  entitle  a  defendant  to  move  for  judgment  as 
in  case  of  a  nonsuit,  or  to  take  the  cause  down  to 
trial  by  proviso. 

71.  No  trial  by  proviso  shall  be  allowed  in  the 
saine  i^f°^  in  which  the  default  of  the  plaintiff  has 
been  made,  and  no  rule  for  a  triaJt  by  proviso  shaK 
be  necessary.  -  -  -^  * 

WARRANT  OV   AtTOBNEY   AND   OOeNOVlT* 

72.  No  warrant  of  attorney  to  confess  judgdMilt, 
or  cognovit  actionem^  given  by  any  person  in  custody 
of  a  sheriff  or  otbes  officer  upon  mesne  prooess  shall 
beof  anyforoe,  unlasa tbtfei bar pv«Mnt some attoamey 
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on  behalf  of^uch  person  in  custody  expressly  named  ^^ 
by  h'uBj  and  attending  at  his  request  to  inform  bim 
o^tbi^.naliire  and  effect  of  such  warrant  or  cognovit, 
before  the  same  is  executed,  which  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due  execution 
thereof,  and  decl,are  himself  to  be  attorney  for  the 
defendant,  and  state  that  he  subscribes  as  such  ["595 
attorney.  -  -  .  -  •   J  597 

.    ,  n    \  607 

'76.  Leave  to  enter  up  judgment  on  a  warrant  of 

attorney,  above  one  and  under  ten  years  old,  must 

be  obtained  by  a  motion  in  term,  or  by  order  of  a 

Judge  in  vacation ;  and  if  ten  years  old  or  more,  upon 

a  rule  to  shew  cause.  -  -  -      ^00 

cosxs. 

74.  No  costs  shall  be  allowed  on  taxation  lo  a 
plaintiff,  upon  any  cottots  or  issues  upon  which  h» 
has  not  succeeded;  taiA  the  costs  of  all  issues  found 
fpr  the  defendant  shall  be  deducted  from  the  plaiu^ff 'a 
costs.  -  -  ...     1011 


EXECUTION. 

75.  It  shall  not  be  necessary  that  any  writ  of  exe- 
cution should  be  signed ;  but  no  such  writ  shall  be 
sealed  till  the  judgment-paper,  postea^  ^  inquisition, 
has  been  seen  by  the  proper  officer*  -  ^  J 

76.  A  writ  of  habere  facias  possesdotLem  may  be 
saed  out  without  lodging  a  precipe  with  the  officer  of 
the  Court.  -  -  -  - 

77-  In  actions  commenced  by  bill  a  co.  so.  to  fix 
bail  shall  have  eight  days  between  the  teste  and  r^ 
turn,  and  in  actions  commenced  by  origtnali  fifteen, 
and  must  in  London  and  Middlesex  be  entered  four 
clear  days  in  the  public  book  ttt  the  sheniff 'a  ofice.  - 
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SCIRE   FACIAS.  ^^ 

78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash 
his  own  writ  of  scire  facias^  after  a  defendant  has 
appeared,  except  on  payment  of  costs*  -  ^       982 

79*  A  scire  facias  to  revive  a  judgment  more  than 
ten  years  old,  shall  not  be  allowed  without  a  motion 
for  that  purpose  in  term,  or  a  Judge's  order  in  vaca- 
tion, nor  if  more  than  fifteen  without  a  rule  to  shew 
cause.  -  -  -  - 

80.  A  scire  facias  upon  a  recognizance  taken  in 
Seijeant's  Inn,  or  before  a  commissioner  in  the 
country,  and  recorded  at  Westminster^  shall  be 
brought  in  Middlesex  only,  and  the  form  of  the  re- 
cognisance shall  not  express  where  it  was  taken. 

81.  No  judgment  shall  be  signed  for  non-appear- 
ance to  a  scire  facias  without  leave  of  the  Court  or  a 
Judge,  unless  the  defendant  has  been  summoned ; 
but  such  judgment  may  be  signed  by  leave  after  eight 

days  from  the  return  of  one  scire  facias.  -  -     1 178 

82.  A  notice  in  writing  to  the  plaintiff,  his  attorney 
or  agent,  shall  be  a  sufficient  appearance  by  the  bail, 
or  defendant  on  a  scire  facias. 


-     1173 


-     1180 


ERROR. 


83.  A  writ  of  error  shall  be  deemed  a  supersedeas 
from  the  time  of  the  allowance.  -  -        - 

84.  To  entitle  bail  to  a  stay  of  proceedings  pend- 
ing a  writ  of  error  the  application  must  be  made 
before  the  time  to  surrender  is  out        -         -        . 

SUPERSEDEAS. 

85.  The  plaintiff  shall  proceed  to  trial,  or  final 
judgment  against  a  prisoner  within  three  terms  in- 
clusive 
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dusive  aft^r  ideclaratioiii  and  shall  cause  ^  the  dafend-  ^^^^ 
ant  to  be  charged  in  execution  wltliia  two  ternos 
inclusiTe  after  such  trial  or  judgment;  of  which  the 
t^m  i%jpr  after  which  the  trial  was  had  shall  be 
reckoned  one.  -  -  -  -  -      366 

86.  The  niar$hal  of  the  King's  Bench  prison,  and 
the  warden  of  the  Fleet,  shall  present  to  the  Judges 
of  the  Courts  of  King's  Bench,  Common  Pleas,  and 
.]£xphequer,  in  their  respective  chambers  at  West' 
minster,  within  the  first  four  days  of  every  term,  a  list 
of  all  such  prisoners  as  are  supersedeable ;'  shewing 
as  to  what  actions  and  on  what  account  they  are  so, 
and  as  to  what  actions  (if  any)  they  still  remain  not 
supersedable.  -  -  -  -  -      Stl* 

87*  If  by  reason  of  any  writ  of  error,  special  order 
of  the  Court,  agreement  of  parties,  or  other  special 
matter,  any  person  detained  in  the  actual  custody  of 
the  marshal  of  the  King's  Bench  prison  or  warden  of 
the  Fleet,  be  not  entitled  to  a  supersedeas  or  dis- 
charge to  which  such  prisoner  would,  according  to 
the  general  rules  and  practice  of  the  Court,  be  other- 
wise entitled,  for  want  of  declaring,  proceeding  to 
trial  or  judgment,  or  charging  in  execution,  within 
the  times  prescribed  by  such  general  rules  and 
practice,  then  and  in  every  such  case  the  plaintiff  or 
plaintiffs  at  whose  suit  such  prisoner  shall  be  so 
detained  in  custody,  shall,  with  all  convenient  speed, 
give  notice  in  writing  of  such  writ  of  error,  special 
order,  agreement,  or  other  special  matter,  to  th^ 
•marshal  or  warden,  upon  pain  of  losing  the  right  to 
detain  such  prisoner  in  custody  by  reason  of  such 
special  matter;  and  the  marshal  or  warden  shall 
forthwith  after  the  receipt  of  such  notice  cause  the 

Vol.  VIIL  X  matter 
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ATTORNEY   AND   HIS   BILL. 


91.  An  order  to  deliver  or  tax  an  attorney's  bill 
may  be  made  at  the  return  of  one  summons^  the 


same 


372 


8th  Edit. 

matter  thereof  to  be  entered  in  the  books  of  the  ^^^ 
prbon,  and  shall  also  present  to  the  Judges  of  the 
respective  Courts  from  time  to  time  a  list  of  the 
prisoners  to  whom  such  special  matter  shall  relate} 
shewing  such  special  matter  together  with  the  list  of 
the  prisoners  supersedeable. 

88.  All  prisoners  who  have  been  or  shall  be  in  the 
custody  of  the  marshal  or  warden  for  the  space  of  one 
calendar  month  after  they  are  supersedeable,  although 
not  superseded,  shall  be  forthwith  discharged  out  of 
the  King's  Bench  or  Fleet  prison  as  to  all  such 
actions  in  which  they  have  been  or  shall  l)e  super- 
sedeable. -  -  -  -  - 

89.  The  order  of  a  Judge  for  the  discharge  of  a 
prisoner  on  the  ground  of  a  plaintiff's  neglect  to 
declare,  or  proceed  to  trial,  or  final  judgment,  or 
execution  in  due  time,  may  be  obtained  at  the  return 
of  one  summons  served  two  days  before  it  is  return- 
able^  such  order  in  town  causes  being  absolute,  and 
in  country  causes,  unless  cause  shall  be  shewn  within 
four  days,  or  within  such  further  time  as  the  Judge 
shall  direct.  ----.. 

90.  A  rule  or  order  for  the  discharge  of  a  debtor 
who  has  been  detained  in  execution  a  year  for  a  debt 
under  twenty  pounds,  may  be  made  absolute  in  the 
first  instance,  on  an  affidavit  of  notice  given  ten  days 
before  the  intended  application,  which  notice  may  be 
given  before  the  year  expires.  ... 
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same  having  been  served  two  days  before  il  is  return- 
able. -.•-*-- 

92.  One  appointment  only  shall  be  deemed  neces- 
sary for  proceeding  in  the  taxation  of  costs,  or  of  an 
attorney's  bill.  •  «  .  * 

93.  No  set*ofr  of  damages  or  costs  between  parties 
shall  be  allowed  to  the  prejudice  of  the  attorney's  lien 
for  costs  in  the  particular  suit  against  which  the  set-off 
is  sought,  provided,  nevertlieless,  that  interlocutory 
costs  in  the  same  suit,  awarded  to  the  adverse  party, 
may  be  deducted.  -  ... 
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MISCELLANEOUS. 

94.  It  shall  not  be  necessary  that  a  pluries  capias 
be  stamped  by  the  clerk  of  the  warrants  to  authorize 
the  exigenter  to  make  out  an  exigent. 

95.  In  order  to  charge  a  defendant  in  execution, 
it  shall  not  be  necessary  that  the  proceedings  be 
entered  of  record  -  -  -  -   J  ^^"^ 

96.  Side  bar  rules  may  be  obtained  on  the  last  as 
well  as  on  other  days  in  term.  -  -  * 

97.  A  rule  may  be  enlarged,  if  the  Court  think  fit, 
without  notice.  -  -  -  .  ^ 


503 


508 


98.  An  application  to  compel  the  plaintiff  to  give 
security  for  costs  must  in  ordinary  cases  be  made 
before  issue  joined.  «  .  «. 

99.  Leave  to  compound  a  penal  action  shall  not  be 
given  in  cases  where  part  of  the  penalty  goes  to  the 
crown,  unless  notice  shall  have  been  given  to  the 
proper  officer,  but  in  other  cases  it  may. 

100.  Where  the  defendant,  after  having  pleaded, 
is  allowed  to  confess  the  action,  he  may  withdraw  his 
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8th  Edit, 
plea  in  person  without  the  appearance,  of  the  attorney    ^^^ 
or  his  clerk  for  that  purpose  before  the  officer  of  the 
Court  -  -  -  -  -      607 

101.  There  shall  be  no  rule  for  the  sheriff  to  re- 
turn a  good  jury  upon  a  writ  of  inquiry,  but  an  order 
shall  be  made  by  a  Judge  upon  summons  for  that 
purpose.  -  -  -  -      623 

102.  An  order  upon  the  lord  of  a  manor  to  allow 
the  usual  limited  inspection  of  the  court  rolls,  on  the 
application  of  a  copyhold  tenant,  may  be  absolute  in 
the  first  instance  upon  an  affidavit  that  the  copyhold 
tenant  has  applied  for  and  been  refused  inspection.  64>8 

103.  In  cases  where  the  application  for  a  rule  to 
change  the  venue  is  made  upon  the  usual  affidavit 
only,  the  rule  shall  be  absolute  in  the  first  instance ; 
and  the  venue  shall  not  be  brought  back  except  upon 
an  undertaking  of  the  plaintiff,  to  give  material  evi- 
dence in  the  county  in  which  the  venue  was  originally 

laid.  -  -  ...       658 

104.  Where  money  is  paid  into  Court  in  several 
actions  which  are  consolidated,  and  the  plainti£^ 
without  taxing  costs,  proceeds  to  trial  on  one  and 
fiuls,  he  shall  be  entitled  to  costs  on  the  others  up  to 
the  Ume  of  paying  money  into  Court. 

105.  After  judgment  by  default,  the  entry  of  any 
subsequent  continuances  shall  not  be  required. 

106.  To  entitle  a  plaintiff  to  discontinue  after  plea 
pleaded,  it  shall  not  be  necessary  to  obtain  the  de- 
fendant's consent,  but  the  rule  shall  contain  an 
undertaking  on  the  part  of  the  plaFntiff  to  pay  the 
costs,  and  a  consent,  that  if  they  are  not  paid  within 
four  days  after  taxation,  defendant  shall  be  at  liberty 

to  sign  a  non  pros^  -  ...      734 

107.  It 
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107.  It  shall  not  be  necessary  that  any  pleadings    '^"^ 
which  conclude  to  the  country  be  signed  by  counsel.        738 

108.  In  all  special  pleadings,  where  the  plaintiff 
takes  issue  on  the  defendant's  pleading,  or  traverses 
the  same,  or  demurs,  so  that  the  defendant  is  not  let 
in  to  allege  any  new  matter,  the  plaintiff  may  proceed 
iprithout  giving  a  rule  to  rejoin.  -  <^        -       774 

109.  It  shall  not  be  necessary  that  imparlances 
should  be  entered  on  any  distinct  roll.  -  -       777 

110.  Where  a  pauper  omits  to  proceed  to  trial, 
pursuant  to  notice,  or  an  undertaking,  he  may  be 
called  upon  by  a  rule  to  shew  cause  why  he  should  not 

pay  costs  though  he  has  not  been  dispaupered.  «>       819 

IL 

And  it  id  further  ordered.  That  upon  every 
bailable  writ  and  warrant,  and  upon  the  copy  of  any 
process  served  for  the  payment  of  any  debt,  the 
amount  of  the  debt  shall  be  stated,  and  the  amount 
of  what  the  plaintiff's  attorney  claims  for  the  costs  of 
such  writ  or  process,  arrest,  or  copy  and  service  and 
attendance  to  receive  debt  and  costs,  and  that  upon 
payment  thereof,  within  four  days,  to  the  plaintiff  or 
his  attorney,  further  proceedings  will  be  stayed.  But 
the  defendant  shall  be  at  liberty,  notwitiistanding 
such  payment,  to  have  the  costs  taxed  :  and  if  more 
than  one  sixth  shall  be  disallowed,  the  plaintiff's 
attorney  shall  pay  the  costs  of  taxation. 

The  indorsement  shall  be  written  or  printed  in  the 
following  form :  — 

The  plaintiff  claims for  debt,  and  — 

for  costs.     And  if  the  amount  thereof  be  paid 
to  the  plaintiff  or  his  attorney  within  four 

days 
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days  firom  the  service  hereof,  further  proceed- 
ings will  be  stayed.** 

in. 

And  it  is  further  ordered,  That  in  Hilary 
Bod  Trinity  terms,  a  plaintiff  in  any  country  clause 
may  file  or  deliver  a  declaration  de  bene  essty  within 
four  days  after  the  end  of  the  term,  as  of  such  term. 

IV. 

And  it  is  further  ordered,  That  the  rules 
heretofore  made  in  the  Court  of  King^s  Bench  and 
Common  Pleas  respectively,  for  avoiding  long  and 
unnecessary  repetitions  of  the  original  writ  in  certain 
actions  therein  mentioned,  shall  be  extended  and 
applied  to  the  Courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer  of  Pleas,  to  all  personal  and 
mixed  actions ;  and  that  in  none  of  such  actions  shall 
the  original  writ  be  repeated  in  the  declaration,  but 
only  the  nature  of  the  action  stated,  in  manner  fol- 
lowing :  viz.  A.  B*  was  attached  to  answer  C  Z).  in  a 
plea  of  trespass,  or  in  a  plea  of  trespass  and  ejectment, 
or  as  the  case  may  be,  and  any  further  statement  shall 
not  be  allowed  in  costs. 

V. 

And  it  is  further  ordered,  That  upon  stay- 
ing proceedings,  either  upon  an  attachment  against 
the  sheriff  for  not  bringing  in  the  body,  or  upon  the 
bail-bond,  on  perfecting  bail  nbove,  the  attachment 
or  bail-bond  shall  stand  as  a  securit}',  if  the  plaintiff 
shall  have  declared  de  bene  esse^  and  shall  have  been 
prevented  for  want  of  special  bail  being  perfected  in 
due  time  from  entering  his  cause  for  trial,  in  a  town 
cause  iu  the  term  next  after  that  in  which  the  writ  is 

return-^ 
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returnable,  and  in  a  country  cause  at  the  ensuing 


VL 

And  it  is  further  ordered,  That  the  expense 
fif  a  witness  called  only  to  prove  the  copy  of  any 
judgment,  writ,  or  odier  public  document,  shall  not 
be  allowed  in  costs,  unless  the  party  calling  him  shall, 
within  a  reasonable  time  before  the  trial,  have  re- 
quired the  adverse  party,  by  notice  in  writing,  and 
production  of  such  copy,  to  admit  such  copy,  and 
unless  such  adverse  party  shall  have  refused  or 
neglected  to  make  such  admission* 

VIL 

And  it  it  is  further  ordered,  That  the  ex- 
pense of  a  witness  called  only  to  prove  the  hand 
writing  to,  or  the  execution  of,  any  written  instrument 
stated  upon  the  pleadings,  shall  not  be  allowed,  un 
less  the  adverse  party  shall,  upon  summons  before  a 
Judge,  a  reasonable  time  before  the  trial,  (such  sum- 
mons stating  therein  the  name,  description,  and  place 
of  abode  of  the  intended  witness,)  have  neglected  or 
refused  to  admit  such  handwriting  or  execution,  or 
unless  the  Judge,  upon  attendance  before  him,  shall 
indorse  upon  such  summons,  that  he  does  not  think 
it  reasonable  to  require  such  admission. 

VIIL 

And  it  is  further  ordered.  That  in  all  cases 
in  which  any  particular  number  of  days,  not  ex- 
pressed to  be  clear  days,  is  prescribed  by  the  rules 
or  practice  of  the  Courts,  the  same  shall  be  reckoned 
exclusively  of  the  first  day  and  inclusively  of  the  last 
day,  unless  the  last  day  shall  happen  to  fall  on  a 

Sunday^ 
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Sundcn/f  Christmas-day^  Goad  Friday^  or  a  day  ap- 
pointed for  a  public  fast  or  thanksgiving,  in  whidi 
case  the  time  shall  be  reckoned  exclusively  of  that 
day  also. 


And  it  is  further  ordered,  That  the  above 
Rules  shall  take  effect  on  the  first  day  of  next  EdsUr 
term. 


Tenterden. 
N.  C.  Tindal. 
Lyndhurst. 
J.  Bayley. 
J.  A.  Park. 
W.  Garrow. 
J.  Littledale. 
S.  Gaselee. 


J.  Vaughan. 

«l.  X  ARKE* 

W.  BoLLAND. 

J.  B.  BOSANQUBT. 

W.  E.  Taunton. 
E.  H.  Alderson. 
J.  Patteson. 


END  OF  HILARY  TERM. 
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WyATT  v.  HodSON.  April  11. 

^^HIS  was  an  action  on  a  promissory  note  for  1000/.,  Under  9  C 4. 
which  the  Defendant,  as  a  surety,  had  made  jointly  ^'  \^'  payment 
and  severally  with  his  brother  in  November  1824.  within  six 

The  statute  of  limitations  having  been  pleaded,  the  ye*"  by  one 
Plaintiff  proved  payment  of  interest  by  the  Defendant's  °  ««vera  join 
brother  up  to  1828;  whereupon  a  verdict  was  found  for  takes  a  debt 

the  Plaintiff,  with  leave  for  the  Defendant  to  move  to  o'*^*^*^* 

.        •  statute  of 

set  it  aside,  and  enter  a  nonsuit,  on  the  ground  that  limitations  as 

payment  of  interest  by  a  joint  contractor  would  not,  as  against  alL 
against  the  co-contractor,  revive  a  debt  barred  by  the 
statute. 

-  Vol.  VIII.  Y  Jones 
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Jones  Seijt  having  obtained  a  rule  nisi  accordingly, 

Wilde  Serjt,  who  shewed  cause,  referred  to  9  6. 4. 
r.  l^.  s.  1.,  which  provides  that  nothing  therein  con^ 
tained  shall  alter,  take  away,  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  persoa 
whatsoever ;  and  to  Whitcomb  v.  Whiting  (a),  Jatkscn  y. 
Fairhank  (6),  Perlum  v.  Haynal  (c),  Burleigh  v.  StoU  (^Q, 
Pease  v.  Hirst  {e),  and  Chippendall  v.  Martin  {g)  to 
shew  that  payment  of  interest  by  one  of  several  joint 
contractors  is  an  acknowledgment  of  debt  binding  on 
the  others ;  when  the  Court  called  on 


Jones.  {Andrews  Serjt  was  with  him.)  The  decision 
in  Whitcomb  v.  Whitings  on  which  the  subsequent  cas^ 
are  founded,  was  disapproved  of  in  Atkins  v.  Tredgpld  {h\ 
and  is  incompatible  with  Bland  v.  Haselrig.  {i)  And  the 
9  G.  4.  c.  14.,  which  has  enacted  that  even  an  actual 
promise  to  pay  shall  not  revive  a  six  years'  debt,  unless 
such  promise  be  in  writing,  could  never  mean  to  give  & 
greater  effect  to  an  implied  promise.  Now  the  payment 
of  interest  is  only  an  acknowledgment  from  which  a  pro* 
mise  to  pay  may  be  implied ;  and  though  by  an  excep* 
tion  in  the  statute  it  is  enacted,  that  payment  of  interest 
by  any  person  whatsoever  shall  prevent  the  time  of 
limitation  from  taking  effect,  yet  that  must  be  confined 
to  the  individual  paying,  or  an  executor  or  administrator; 
the  word  whatsoever  being  substituted  for  executor  and 
administrator,  which  immediately  before  occur  in  the 
clause  limiting  the  effect  of  a  promise  by  one  of  many 
joint  contractors.  "  No  joint  contractor,  or  executor  or 
administrator  of  any  contractor,  shall  lose  the  benefit  of 


[a)  DougL  652. 

(b)  %  H.  B,  340. 
(f)  2  Bingh,  306. 
(d)  SB.  lsrC.36. 


(e)  10  B.  i!f  C.  122. 
t?)  4  Carr.  iff  P.  98. 

{h)  2^.  e*fC.a3* 
(/)   2  F^entr,  151. 


the 
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the  said  enactments,  or  either  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  any  written 
acknowledgment  or  promise  made  and  signed  by  any 
other  or  others  of  them."  From  the  provision,  also,  re*- 
specting  judgment,  it  may  be  collected  that  the  conclu* 
sive  effect  of  payment  of  interest  was  to  be  confined  to  the 
individual  paying,  and  to  executors  or  administrators :  — 
^  Provided  also^  that  in  actions  to  be  commenced  against 
two  or  more  such  joint  contractors,  or  executors  or 
administrators,  if  it  shall  appear  at  the  trial  or  otherwise 
that  the  plaintiff,  though  barred  by  either  of  the  said 
recited  acts  or  this  act  as  to  one  or  more  of  such  joint 
contractors,  shall  nevertheless  be  entitled  to  recover 
against  any  other  or  others  of  the  defendants,  by  virtue 
of  a  new  acknowledgment  or  promise,  or  otherwise^  judge- 
ment may  be  given  and  costs  allowed  for  the  plaintiff  as 
to  such  defendant  or  defendants  against  whom  he  shall 
recover,  and  for  the  other  defendant  or  defendants 
against  the  plaintiff.'' 

The  natural  meaning  to  be  put  on  the  words  or  other* 
msey  is  the  payment  of  interest  described  in  the  proviso 
immediately  preceding. 


1832. 


TiNDAL  C.  J.  It  seems  clear  to  us  that  the  Defend- 
ant is  not  protected  by  the  statute.  The  question  turns 
on  the  construction  of  9  G.  4.  (:.  14. ;  and  in  order  to 
joonsider  that  rightly,  we  should  see  what  the  law  was 
before  that  statute  passed.  Now,  in  Burleigh  v.  Stott^ 
which  was,  like  this,  an  action  against  the  administrator 
of  a  surety  on  a  joint  and  several  promissory  note,  it 
was  held,  that  a  payment  on  account  of  the  note  within 
six  years  by  the  other  joint  contractor  operated  as  a 
promise  to  pay  the  residue  by  all  who  were  jointly 
liable. 

The  statute  then  provided  for  the  case  of  promises 
by  one  of  many  joint  contractors.     After  enacting  that 
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18S2. 


Wyatt 

V. 
HODSON. 


nn  oral  promise  shall  not  suffice  to  revive  a  demand 
barred  by  the  statute  of  limitations,  it  proceeds :  '^  And 
where  there  shall  be  two  or  more  joint  contractors, 
or  executors  or  administrators  of  any  contractor,  no 
such  joint  contractor,  executor,  or  administrator  shall 
lose  the  benefit  of  the  said  enactments,  or  either  of  them, 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
any  written  acknowledgment  or  promise  made  and  signed 
by  any  other  or  others  of  them."  That  is  a  provision  in 
favour  of  such  as  are  not  parties  to  the  written  promise. 
Then,  with  respect  to  payment  of  principal  or  interest,  it 
provides,  *^  that  nothing  herein  contained  shall  alter,  or 
take  away,  or  lessen,  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person  whatsoever.^. 
Not  confining  the  effect  of  payment  to  the  individual 
paying.  Why  ?  Because  the  payment  of  principal  or 
interest  stands  on  a  different  footing  from  the  making  of 
promises)  which  are  often  rash  or  ill  interpreted,  while 
money  is  not  usually  paid  without  deliberation ;  and  pay- 
ment is  an  unequivocal  act,  so  little  liable  to  miscon- 
struction as  not  to  be  open  to  the  objection  of  an  ordinary 
acknowledgment.  The  statute  then  proceeds  to  enact, 
^^  that  in  actions  to  be  commenced  against  two  or  more 
such  joint  contractors,  or  executors  or  administrators,  if 
it  shall  appear  at  the  trial,  or  otherwise,  that  the  plaintiff*, 
though  barred  by  either  of  the  said  recited  acts  or  this 
act  as  to  one  or  more  of  such  joint  contractors,  or  exe- 
cutors or  administrators,  shall  nevertheless  be  entitled  to 
recover  against  any  other  or  others  of  the  defendants  by 
virtue  of  a  new  acknowledgment  or  promise,  or  otherwise^ 
judgment  may  be  given  and  costs  allowed  for  the  plaintiff 
as  to  such  defendant  or  defendants  against  whom  he 
shall  recover,  and  for  the  other  defendant  or  defend- 
ants against  the  plaintiff." 

It  has  been  urged,  that  from  the  word  otherwise  we 
must  imply  "  by  payment  of  interest,"  and  thence  infer 

that 
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that  payment  of  interest,  like  the  written  acknowledg- 
ment or  promise  with  which  it  is  coupled,  is  to  operate 
only  against  the  party  paying.  But  there  are  various 
acts  to  which  the  word  otherwise  might  apply ;  as  pay- 
ment into  court,  or  indorsement  by  a  party  who  had 
received  interest.  However,  on  the  broad  construction 
of  the  act,  we  think  payment  of  money  by  one  of  several 
joint  contractors  an  acknowledgment  not  within  the 
mischief  or  the  remedy  provided  by  the  legislature 
against  the  effect  of  an  oral  promise. 


1832. 


Park  J.  I  have  always  considered  Whit  comb  v. 
Whiting  a  governing  case,  notwithstanding  some  observ- 
ations which  have  been  thrown  out  anrainst  it  But  the 
case  has  been  recognised  in  Burleigh  v.  Stott^  and  con- 
finned  in  Perham  v.  Raynalj  where  an  acknowledgment 
by  one  of  several  joint  contractors  on  a  promissory  note 
was  held  to  be  binding  on  the  others. 

That  was,  like  the  present,  the  case  of  a  surety,  and, 
therefore,  expressly  in  point.  Then,  the  recent  statute 
having  distinguished  between  the  effect  of  a  promise  by 
one  of  many  joint  contractors  and  the  payment  of  in- 
terest by  such  a  person,  the  law,  in  respect  of  such  a  pay- 
ment, remains  as  it  was  under  the  previous  decisions. 

Gaselee  J.     I  am  of  the  same  opinion.     The  word& 

^*  nothing  herein  contained  shall  alter,  or  take  away,  or 

» 

lessen  the  effect  of  any  payment  of  any  principal  or 
interest  made  by  any  person  'vchatsoever"  coming  after 
the  enactment  that  a  party  should  not  be  prejudiced 
by  the  promise  of  a  joint  contractor,  is  a  convincing 
proof  that  a  distinction  was  intended  between  the  two 
cases. 


Alderson  J.     When    the  act  passed,    the   case  of 
Burleigh  v.  Stolt  had  decided  that  payment  on  account, 
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by  one  of  many  joint  contractors  should  hare  the  effdct 
of  fixing  them  all ;  and  the  act  says,  that  the  e£fect  of 
such  an  acknowledgment  shall  not  be  lessened. 

Rule  dischargecL 


jfpriiij. 


Adam£s  V.  Bridger. 


ttaintiff  hav- 
ing proved 
under  a  com- 
mission of 
bankrupt  in . 
I8i6»  Held, 
estopped  to 
tue  for  the 
same  debt 
after  the 
passing  of 
6  G,  4.  c,  z6. 
though  that 
statute  repeals 
49&*3-  f.Z2i. 
which  makes 
proof  of  a  debt 
an  election  not 
to  sue. 


T^EBT  on  bond.  A  rule  nisi  had  been  obtained  to 
stay  the  proceedings,  commenced  in  1831,  on  an 
affidavit  that  the  Defendant  had  been  a  bankrupt  in 
1816,  and  that  the  Plaintiff  had  elected  to  prove  under 
a  commission  sued  out  at  that  time^ 

Bompas  Serjt,  who  shewed  cause,  alleged  that  no 
dividend  had  been  received;  and  that  by  the  statute 
49  G.  3.  c.  121.  5. 14.,  the  bankrupt  act  applicable  to 
this  subject  in  1816,  mere  proof  of  debt,  without  receipt 
of  dividend,  would  not  discharge  the  bankrupt  from 
proceedings  at  law ;  but  that,  at  all  events,  he  could  not 
now  avail  himself  of  that  statute,  which,  having  been 
repealed  by  6  G.  4.  c.  16.,  must,  according  to  the  lan- 
guage of  Tindal  C.  J.  in  Kay  v.  Goodwin  (a),  be  consi-' 
dered  as  if  it  had  never  existed ;  and  the  new  statute 
6G.  4.  c.  16.  could  not  be  applied  retrospectively  to 
proceedings  under  former  statutes.  Thus,  in  SttrUes  v. 
EUison  {b\  it  was  held,  that  evidence  of  a  trading  which 
ceased  before  the  6  G.  4.  c.  16.  took  effect,  will  not  sup<« 
port  a  commission  of  bankrupt  issued  after  that  time. 

Tindal  C.  J.  By  the  49  G.  3.  c.  121.  s.  14.  it  was 
enacted,  "  That  after  the  29th  of  June  1809,  it  shall 


(ii)  6BingJb,  si^* 


(b)  9  JB.  fcf  C.  750. 
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not  be  lawful  for  any  creditor,  who  has  or  shall  have 
brought  any  action,  or  instituted  any  suit  against  any 
bankrupt  in  respect  of  any  demand  which  arose  prior 
to  the  bankruptcy,  or  which  might  have  been  proved  as 
a  debt  under  the  commission,  to  prove  a  debt  under  such 
commission  for  any  purpose  whatever,  or  to  have  the 
daim  of  a  debt  entered  upon  the  proceedings  under  such 
commission,  without  relinquishing  such  action  or  suit, 
and  all  benefit  from  the  same ;  and  that  the  proving  or 
claiming  a  debt  under  a  commission  by  any  creditor 
shall  be  deemed  an  election  by  such  creditor,  to  take  the 
benefit  of  such  commission  with  respect  to  the  debt  so 
proved  or  claimed  by  him ; "  and  so  long  as  tha^  statute 
continued  an  act  of  the  legislature,  the  mere  proof  of  a 
debt  under  a  commission  of  bankrupt  was  a  complete 
election  by  the  creditor  not  to  proceed  by  suit :  although 
not  in  form,  it  was,  in  substance,  a  discontinuance  of  any 
suit  commenced  at  the  time.  It  is  true,  that  statute  is 
now  repealed ;  biit  for  matters  bygone  and  completed, 
we  must  look  to  the  law  then  in  force. 

The  fallacy  is  in  considering  the  election  to  prove  as 
an  incomplete  act.  It  was  a  complete  act  to  effect  a 
discontinuance ;  and,  after  such  a  lapse  of  time,  the  rule 
must  be 

Discharged,  with  costs* 


S15 


1882. 


Adambb 
BRUWsa. 


Watson  v.  Walker. 


Apriill. 


TfJEREWETHEB  Seijt  had  obtained,  upon  affida-  EntitUng 
vit,  a  rule  nisi  to  set  aside  a  writ  of  false  judgment  *™°*7*' "* 
sued  out  by  fValker,  the  Defendant  below,  in  the  above  ment. 
cause :  but  his  affidavit  was  entitled  ^*  In  the  Common 
Pleas,  Watson  v.  Walker;"  upon  which  it  was  objected 
by 

Y  4  Jones 
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Watson 
Walker. 


Jones  SerjL  that  the  affidavit  should  have  been  en- 
titled ^^  Walker  v.  Watson^^  Walker  being  the  Plaintiff 
upon  the  writ  of  false  judgment. 

Merewether  answered,  that  he  was  compelled  to  entitle 
the  affidavit  in  the  Common  Pleas  in  order  to  its  being 
read ;  and  that  Watson  v.  Walker  was  the  only  cause  in 
existence,  his  objection  being,  that  the  writ  of  &lse  judg* 
nient  was  void.     But 

The  Courts  thinking  that  there  was  no  such  cause  in 
tlie  Common  Pleas  as  Watson  v.  Walker^  discharged 
the  rub,  without  costs. 


April  Z9« 


Nelson  v.  Cherrill  and  Another. 


Defendant 
took  gicxxls 
under  a  second 
commission  of 
bankrupt, 
while  a 
former  com- 
mission was 
subsisting : 
Heldy  they 
could  not 
retain  them, 
even  against  a 
colourable 
titley  the  second 
commission 
being  void. 


TN  trespass  for  taking  the  Plaintiff's  goods,  the  De- 
fendants, at  the  trial  before  Tindal  C.  J^  justified  the 
taking  under  a  commission  of  bankruptcy  against  one 
lioyd^  alleging  that  the  Plaintiff  had  obtained  the  goods 
from  Lioyd  under  a  fraudulent  bill  of  sale. 

It  appearing,  however,  that  a  prior  commission,  issued 
against  Uoyd  in  1821,  was  still  in  force,  Lloyd  having 
obtained  no  certificate  under  it,  a  verdict  was  found 
for  the  Plaintiff  on  the  authority  of  Fowler  v.  Coster  [a) 
and  Till  v.  IVilson  (&),  which  decide  that  a  second  com- 
mission is  void  if  issued  while  a  former  commission  is 
in  force,  (c) 

Andrews  Serjt.  now  moved  for  a  new  trial,  alleging  that 
the  Plaintiff  having  no  right  to  the  goods,  the  Defend- 


er) loB.  ^  C,  4*7. 

ib)  7jB.  ^C.684. 


(f )  But  see  Ex  parte  H^ehb^ 
Montagu  Rep,  in  Bkptcj,  a  7  6. 
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ants  were  entitled  to  retain  them  as  against  him ;  but 
the  Court  recognized  the  .correctness  of  the  above  de- 
•cisions;  and 

TiNDAL  C.  J.  said,  the  Plaintiff  was  in  actual  pos- 
session, at  least  under  a  colour  of  tide.  The  Defendants 
took  the  goods  and  set  up  a  commission  of  bankrupt, 
which  we  are  bound  to  call  void.  It  would  lead  to 
great  confusion,  if  they  could  then  be  allowed  to  set  up 
the  tide  of  others  to  goods  which  were  not  their  own. 

Rule  refused. 


1832. 


Nelson 

V, 

Cherrill. 


Palmer  v.  Marshall. 

pOLICY  of  insurance  effected  Januarj/  28th,  1831, 
on  the  Itiiln/  yacht  of  thirty-seven  tons,  at  and  from 
Bristol  to  London.  The  yacht,  which  was  lying  in  the 
float  at  Bristol  at  the  date  of  the  policy,  did  not  sail  till 
the  1 7th  of  May^  and  was  lost  in  the  Channel  three  or 
four  days  after.  In  an  action  on  the  policy,  the  case 
having  gone  down  to  a  new  trial  (a).  Park  J.,  at  the 
Dorchester  assizes,  nonsuited  the  plaintiff,  on  the  ground 
of  an  implied  deviation  or  variance  of  the  risk,  by  an 
unreasonable  delay  in  the  time  of  sailing.  It  having 
been  agreed  that  the  plaintiff  should  stand  in  the  samQ 
position  as  if  the  question  had  gone  to  the  jury  with  a 
strong  direction  on  the  part  of  the  Judge, 

Bompas  Serjt.  now  moved  for  a  new  trial,  on  the 
ground  that  the  Judge  ought  not  to  have  nonsuited,  or 
to  have  directed  a  jury  that  there  had  been  a  variance 
of  the  risk  by  unreasonable  delay.     There  had,  in  fact. 


jlpril  i9« 


Insurance  Ja 
nuary  aSth, 
on  a  vessel 
afloat,  at  and 
from  Bristol 
to  London^ 
The  vessel 
sailed  on  the 
17th  of  May  : 

Held,  that 
the  delay,  un- 
accounted for, 
was  unreason* 
able,  and  dis. 
charged  the 
underwriter, 
although  the 
vessel  was  of 
a  species 
which  does 
not  usually 
sail  in  the 
winter. 


(a)  Sec  ante^  79.  153. 


been 
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1832. 


Palmbr 

Vm 

Mabshalu 


been  no  variance  of  the  risk ;  unless,  indeed,  to  lenen 
it.  The  vessel  was  described  in  the  policy  as  a  yndbt ; 
the  underwriter  was  bound  to  be  conversant  with  the 
usage  as  to  different  classes  of  vessels ;  and  if  so,  with 
the  usage  as  to  yachts,  which  is,  to  sail  only  in  the 
summer.  As  yachts  do  not  go  to  sea  in  the  winter,  the 
delay  from  January  to  May  was  not  unreasonable.  And 
it  is  clear  the  risk  was  not  varied,  —  which  is  the  red 
question.  Mount  v.  LarJdns  (a), — for  the  Defendant  would 
not  have  required  a  higher  premium,  if  May  had  been 
named  for  the  time  of  sailing  instead  o(  January. 


TiNDAL  C.  J.  This  was  an  insurance  on  the  Ituby 
yacht,  at  and  from  Bristol  to  London.  The  policy  bore 
date  the  28th  oi  January  1831,  and  the  vessel  remained 
in  the  float  at  Bristol  from  the  date  of  the  policy  till  the 
17th  of  May^  when  she  sailed  on  her  voyage,  and  was 
shordy  afterwards  lost  A  policy  effected  in  these  terms, 
and  in  this  shape,  implies  that  the  voyage  insured  shall 
be  very  shortly  commenced,  or  is,  at  all  events,  in  the  near 
contemplation  of  the  parties :  and  when  we  see  that,  in 
the  present  instance,  the  voyage  was  not  commenced  till 
the  middle  of  May,  we  are  bound  to  say  that  the  delay 
was  unreasonable  unless  it  be  accounted  for.  No  doubt, 
whether  there  has  been  unreasonable  delay  or  not,  is  pro- 
perly a  question  for  a  jury ;  and  I  take  it  up,  therefore^ 
as  if  it  had  been  lefl  to  the  jury,  with  a  strong  direction 
that  the  delay  here  was  unreasonable.  What  I  have  to 
consider,  therefore,  is  whether  any  facts  have  been  stated 
by  the  Plaintiff  to  account  for  this  delay.  I  find  none 
suggested,  beyond  the  circumstance  that  this  vessel  was 
described  as  a  yacht  upon  the  policy,  and  that  yachts 
are  usually  laid  up  in  the  winter.  But  if  the  Plaintiff 
meant  to  rely  on  that,  he  should  have  taken  a  policy 


(«)  8  Bingh,  195. 


adapted 


IK  THE  Second  Year  of  WILLIAM  IV.  319 

adapted  to  his  purpose.     He  might  have  insured  his       1 882* 
vessel  in  port  for  a  definite  time,  and  on  the  voyage  to  ^   - 

be  commenced  afterwards ;  instead  of  that,  he  adopts  a  ^^ 

form  of  policy  from  which  the  underwriter  must  have  Mabshauu 
understood  that  the  vessel  would  sail  within  a  reasonable 
time*  Here  the  vessel  lies  by  for  more  than  three  months, 
during  which,  in  addition  to  the  risk  of  the  voyage,  the 
underwriter  is  exposed  to  the  risk  of  every  accident 
which  may  happen  in  port.  Where  the  delay  h  unex- 
plained, and  so  great  as  to  fix  it  with  the  character  of 
unreasonableness  in  the  mind  of  every  reasonable  person, 
the  strongest  direction  to  the  jury,  and  a  verdict  for  the 
Defendant,  would  be  fully  justified. 

Park  J.  I  am  astonished  at  the  argument  which  has 
been  used  to-day.  There  never  was  so  clear  a  case. 
The  risk  on  a  policy  at  and  from  Bristol  attaches  at 
Bristol^  and  the  language  of  the  policy  implies,  that 
if  the  vessel  be  ready  for  sea,  she  shall  sail  without 
delay,  unless  the  delay  be  accounted  for.  Here  the 
vessel  was  lying  in  the  float ;  and  the  circumstance  of 
her  being  a  yacht  does  not  constitute  any  exception 
to  the  general  rule.  If  the  owner  proposed  that  she 
should  sail  only  in  the  summer,  he  should  have  insured 
accordingly,  *^  in  port  and  at  sea."  After  the  risk  has 
attached,  it  lies  on  the  assured  to  shew  why  he  did  not 
sail ;  and  I  oiBTered  to  leave  the  question  of  delay  to  the 
jury,  with  a  strong  direction,  when  it  was  agreed  that 
the  Plaintiff  should  be  nonsuited,  standing  in  the  same 
position  with  respect  to  the  present  motion  as  if  the 
point  had  been  so  left  to  the  jury.  However,  there  is 
nothing  in  the  case.  The  risk  attached  at  Bristol;  and 
the  Plaintiff  not  having  insured  '^  in  port  and  at  sea," 
as  he  might  have  done,  has  given  no  reason  for  his  delay 
in  proceeding  to  sea. 

Gaselee 
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Gaselee  J.  I  am  of  the  same  opinion.  The  yacht 
being  afloat  at  Bristol  ought,  according  to  the  policy,  to 
have  sailed  without  delay. 

Alderson  J.  Upon  a  policy  like  this,  a  delay  iit 
sailing,  in  order  to  be  justified,  must  be  a  delay  incurred 
for  the  purpose  of  the  voyage;  as  in  Langhani  y.  AU^ 
ntdt  (a),  where  it  was  necessary  to  wait  for  the  purpose  of 
procuring  simulated  papers,  witiiout  which  the  voyage 
could  not  be  performed ;  or  in  Raine  v.  Bell  (ft),  where  the 
vessel  waited  for  the  purpose  of  taking  in  provistom.  But 
here  the  vessel  was  afloat ;  no  reason  connected  with  the 
voyage  is  assigned  for  her  remaining  in  port ;  and  the 
risk  of  the  underwriter  is  materially  changed.  Instead  of 
the  risk  of  a  voyage  performed  within  a  reasonable  time 
after  the  28th  of  January,  the  Plaintiff  has  substituted  the 
risk  of  lying  in  the  port  of  Bristol  more  than  three 
months,  and  a  voyage  at  a  different  time. 

ftale  refused. 


(a)  4  Taunt.  $11, 


{h)  ^Eajtfi^S' 


April li).     Key,   Assignee   of  Sherwin,   a   Bankrupt,  v. 

Shaw. 


A  trader, 
having  been 
denied  to  a 
creditor  who 
called  for 


TTHE  question  on  the  trial  of  this  cause  was,  whether 
Sherwin  had  committed  an  act  of  bankruptcy.     As 


to  which,  WilliSf  a  witness  produced  by  the  Plainufl^ 
stated,  that  he  called  at  Skeraoin^s   house  to  demand 

inoney,  w3lb 

after  a  little  time  seen  peeping  over  his  wife's  shoulder.  Upon  another  occasioiif 
seeing  a  creditor  coming,  he  retired  behind  a  partition  at  the  back  of  his  shop,  and 
his  wife  coming  forward,  said  he  was  not  at  home : 

Held,  that  a  jury  were  properly  diiected  to  consider  >fhether  the  trader  **  had  kept 
his  house;  had  wilfully  secluded  himself;  that  is,  had  withdrawn  himself  from  a 
part  of  the  house  where  he  was  likely  to  meet  a  creditor,  to  a  more  retired  part." 

2*  money 
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cnoney  due  to  him  from  Sherwitij  when  he  was  told        1832. 
Sherwin  was  not  at  home.     Another  creditor,  who  called 
sibout  the  same  time  for  the  same  purpose,  having  re- 
ceived a  like  answer,   became  exceedingly  boisterous, 
when  Mrs.  Sherwin  appeared,  and  having  endeavoured 
in  vain  to  ^appease  him,  Shencin  was  at  length  seen 
peeping  over  his  wife's  shoulder. 

'  Hicks^  another  witness,  stated,  that  he  also  called  for 
iQOoey  due  to  him,  when  Shei-win  appeared  from  be* 
hind  a  partition  at  the  back  of  the  shop;  but  seeing 
the  witness,  immediately  retired,  and  Mrs.  Sherwin^  who 
came  forward,  said  her  husband  was  not  at  home. 

Upon  this  part  of  the  case,  Bosanquet  J.,  before  whom 
the  cause  was  tried,  directed  the  jury  to  consider  "whe- 
ther Sherwin  had  kept  his  house ;  had  wilfully  secluded 
himself;  that  is,  had  withdrawn  himself  from  a  part  of 
the  house  where  he  was  likely  to  meet  with  his  creditors, 
to  a  more  retired  part." 

The  credit,  however,  of  other  witnesses  called  by  the 
Plaintiff  having  been  materially  impaired,  and  his  case 
being  open  to  infirmatory  observations  in  other  respects, 
a  verdict  was  found  for  the  Defendant ;  whereupon 

Taddy  Serjt.  moved  for  a  new  trial,  on  the  ground  of 
a  misdirection  as  to  the  evidence  of  WiUis  and  Hicks, 
and  of  the  verdict  being  against  that  evidence.  The 
learned  Judge,  he  contended,  had  laid  down  the  law 
too  narrowly.  "  Beginning  to  keep  his  house,"  in  the 
language  of  the  statute,  was  not  confined  to  a  trader's 
secluding  himself  in  a  retired  part  of  his  dwelling,  or 
locking  himself  up  ;  it  was  equally  a  beginning  to  keep 
house,  if  the  trader  shirked  from  a  creditor,  by  eluding 
his  approach,  even  if  he  only  retreated  behind  his  wife's 
back.  In  like  manner,  the  breach  of  an  appointment 
was  holden  to  fall  within  the  words,  "  departing  from 
his    dwelling-house,    or    otherwise    absenting    himself ^^ 

Gilling" 
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1832.  Gillingham  ▼•  Laing*-(a)  The  direction  of  the  lesnied 
Judge  would  have  been  proper  for  a  state  of  fiu^ts  rach 
as  occarred  in  Dudley  v.  Vaughan  {b) ;  bat  it  was  likdy 
to  mislead  the  jury,  where  the  keeping  house  was  not  so 
much  by  retiring  to  a  less  frequented  part  of  it  as  by 
eluding  the  eye  of  the  creditor. 

TiNDAL  C.  J«  I  think  the  Court  ought  not  to  grant 
a  rule  in  this  case.  It  has  been  objected  that  the  learned 
Judge  did  not  point  the  attention  of  the  jury  to  that 
class  of  acts  of  bankruptcy  on  which  the  PlaintiflP  relied, 
and  that  he  only  put  it  to  them  to  enquire  whether  the 
party  had  wiliidly  secluded  himself  from  a  creditor* 
Even  if  he  had  stopped  there  he  could  not  easily  have 
been  misunderstood ;  for  the  jury  might  well  apply  the 
term  wilfiilly  secluded  to  a  momentary  concealment.  Bat 
the  learned  Judge  added  words  explanatory  of  what  he 
meant  by  wil/uUi/  secluded^  namely,  whether  the  party^ 
withdrew  himself  from  a  part  of  the  house  where  he  was 
likely  to  meet  with  creditors  to  a  more  retired  part? 
That  exactly  meets  the  testimony  of  Hich  and  Willis s 
and  as  evidence  was  adduced  on  the  part  of  the  Defend*^ 
ant,  on  which  the  verdict  of  the  jury  might  fairly  pro- 
ceed, the  rule  must  be  refused. 

Park  J.  The  summing  up  of  the  learned  Judge 
was  as  favourable  for  the  Plaintiff  as  the  case  admitted ; 
and  the  question  was  correctly  put  to  the  jury. 

A  mere  omission  to  keep  an  appointment  is  not,  as  it 
has  been  suggested  by  my  Brother  Taddy,  an  act  of 
bankruptcy.  That  was  expressly  determined  in  Tncker 
V.  Janes,  (c) 

Gaselee  J.  concurred. 

(a)  t  Taunt.  sz%*  {b)  iCampb.zjo.  (c)  %Bingb.%. 

BoSANQUET 
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BosANQUET  J.     My  attention  had  been  called  to  the        1832. 

precise  point,  by  a  reference  to  the  case  of  Fisher  v. 

JSoncher  {a) ;  and  I  told  the  jury,  that  if  the  party  had 

uriifally  secluded  himself  from  a  creditor^  he  had  com« 

mitted  an  act  of  bankruptcy,  explaining,  at  the  same 

time,  the  sense  in  which  I  employed  the  term  secluded. 

Rule  refused* 

(a)  loB.^C.  705. 


Gall  v^  Esdaile,  April  ^3. 

npHIS  was  an  action  for  recovering  back  the  deposit  **  ^*  ^^  ^^ 

paid  by  the  Plaintiff  as  purchaser  at  a  public  auc*  J^^.^  ™  ^^q 
tion  of  a  freehold  messuage  and  premises  in  St.  John's  houses  in  S, 
Lane,   West  Smiihjeld,    in   the  county  of  Middlesex,  ^^  ^- 1^"^ 
and  interest  thereon ;  and  also  for  recovering  the  costs  jife .  after  her 
and  damages  sustained  by  the  Plaintiff  by  reason  of  decease,  that 
the   Defendant's   inability  to    establish   a  good    title.  dauehter°Ae 
At  the  trial   before  Alderson  J.,   London    sittings  in  other  between 

Trinity  term  1831,  a  verdict  was  entered  for  the  Plaig-  2?  ^"^  *T* 
•^  '         .  ^     The  rest  of 

tifi^  damages  300/.,  subject  to  the  opinion  of  the  Court  my  estate  of 
on  a  case,  which  stated  that  the  sale  took  place  on  or  ^^^  ^^^  "p- 
about  the  1st  of  Jidy  1828,  and  the  Defendant  deli^  ^^  my  wife 
▼ered  his  abstract  of  title  to  the  Plaintiff,  purporting  to  the  rest  equally 
be  an  abstract  of  the  title  of  the  said  William  Esdaile  to  a  ^"S  ^^^ 

three  chil- 

messuage  or  tenement  and  premises  situate  in  St.  John's  6nnJ*    The 
Lanej    West    Smiihfield,   in  the  county  of  Middlesex,  testator  had 
therein  stating  (among  other  things),  according  to  the  p^^y  biu^e 
fact,   that  John  Mayor,    citizen   and   lorimer   of  Lon^  two  houses: 
don,  being  seised  in  fee-simple  of  two  freehold  mes-  ^  ^    ht  ' 
suages  or  tenements  and  premises,  with  their  appur-  took  a  fee  id 

tenances,  the  house  in 


Gall 
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1 832.  tenances,  one  of  the  said  messuages  being  situate  in  Sf* 
John*s  Lane  aforesaid,  and  the  other  in  Togroeli  Ctmrif 
Charterhouse  Lancy  made  his  will,  duly  executed  and 
EsDAiLX.  attested,  dated  the  15ih  of  July  1735,  in  the  words 
following:  that  is  to  say,  ^^  I  John  Mayor^  citizen  md 
Jorimer  of  Londofiy  being  in  health  of  body,  and  of  soniid 
mind,  understanding,  and  memory,  do  make  and  de? 
clare  this  my  last  will  as  foUoweth :  —  Firstly^  1  give 
my  soul  to  God,  that  gave  it  me,  resting  for  the  salva- 
tion thereof  on  the  alone  merits  of  Jesus  Christ*  mj 
Redeemer;  my  body  I  commit  to  the  grave,  to  be 
decently  interred  at  the  discretion  of  my  executors 
hereinafter  named :  and  as  to  such  worldly  estate  as  it 
hath  pleased  God  to  bless  me  withal,  I  give  or  dispose 
of  as  foUoweth :  —  First,  to  my  brother,  Joseph  Mayor^ 
one  pound  one  shilling;  and  to  his  wife,  Sarah  Mayot^ 
the  same  sume,  to  by  each  of  them  a  morning  ring. 
To  my  dear  and  loveing  mother,  the  sum  of  five  pounds; 
As  to  the  rest  of  my  estate,  the  two  houses,  one  in  SL 
Joneses  Lane^  the  other  in  Togwell  Courts  Chaieh6» 
Lane^  I  give  to  my  loveing  wif,  Mary  Mayor^  for  her 
life;  and  after  her  decease,  that  in  St.  Joneses  Lane  to 
my  daughter,  Mary  Mayor ;  the  other  betweane  my  two 
sons,  John  and  Joseph  Mayor^  to  be  equally  divided. 
As  to  the  rest  of  my  estate,  of  what  nature  soever,  one 
third  to  my  wife,  and  the  rest  to  be  divided  equally 
among  the  three  children.  And  I  do  hereby  make  my 
dear  wife  and  brother,  Joseph  Mayor^  joynt  executors 
of  this  my  last  will,  revoking  all  former  wills  by  me  at 
any  time  heretofore  made,  and  declare  this  to  be  my 
only  last  will  and  testament.  In  witness  hereunto  I 
have  set  my  hand  and  scale  this  15th  day  of  July  1735.^*^ 
The  said  John  Mayor  left  no  real  property  beyond  that 
specifically  stated  in  the  will. 

Mary  Mayor^  the  daughter,   survived   the  testator^ 

and 
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and  also  her  motfaer;  and  her  iQterefit  in  the  said  pre*       d832. 
mises  in  St.  JohrCs  Lane^  or  SU  Jone^s  Lane  (which 
were  the  premises  purchased  by  the  Plaintiff),  was,  at 
the  time  of  the  sale,  vested  in  the  defendant 

On  the  receipt  of  the  said  abstract  of  title,  the  Plain- 
^  olgected  to  the  title  on  the  ground  that  Marg 
ifa/OTy  the  daughter,  took  a  life  interest  only  in  the 
house  in  St.  John^s  Lane  under  the  specific  devise  in 
the  will  of  the  said  John  Mcyor^  her  father,  and  the 
femainder  in  fee  in  one  third  part  of  two  third  shares 
^ereof  under  the  residuary  disposition  contained  in  the 
Mine  will :  so  that  the  title  to  the  remainder  in  fee  of  the 
one  third  share  of  the  testator's  widow,  and  of  the  two 
third  parts  of  the  two  third  shares  devised  to  the  tea* 
lator'a  two  sons,  remained  to  be  deduced  from  the  widow 
and  the  sons. 

The  Defendant  insisting  that  Mary  Mayor  took  a  fee 
in  the  entirety  of  the  premises  after  the  death  of  her 
mother,  and  the  Plaintiff  refusing  to  complete  his  pui> 
diase^  the  defendant,  in  Michaelmas  term  1828,  filed  a 
bill  in  equity  against  the  Plaintiff  to  compel  a  specific 
performance  of  the  agreement  for  the  purchase  of  the 
said  premises;  but  the  bill  was,  on  the  hearing,  dis- 
iniased  with  costs. 

It  was  agreed  between  the  Plaintiff  and  Defendant, 
that,  if  the  will  of  John  Mayor  was  insufficient  to^sa 
the  fee  in  the  entirety  of  the  said  premises  to  the  said 
Mary  Mayor  after  the  death  of  her  said  mother  as 
aforesaid,  the  verdict  should  stand  for  the  Plaintiff  for 
the  said  sum  of  300/.,  but  if  otherwise  the  verdict  was 
to  be  entered  for  the  Defendant. 

Scriven  Seijt.  for  the  Plaintiff.  Mary  Mayor^  the 
testator's  daughter  took  only  an  estate  for  life.  It  is 
true  the  word  estate  is  sufficient  to  carry  a  fee,  i(  from 

Vol.  VIII.  Z  the 
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the  context  of  the  will,  such  can  be  collected  to  hare 
been  the  testator's  intention.  But  it  is  the  context 
ivhich  must  determine  the  extent  of  that  expressioo. 
Whitehck  v.  Heddon,  {a)  In  Denn  d.  Moor  v.  Mellor{b) 
Lord  Kenyon  said,  ^'  In  many  of  the  cases  that  have  been 
litigated,  and  in  which  it  has  been  decided  that  the  fint 
devisee  was  only  entitled  to  a  life  estate,  one  cannot 
but  suspect,  privately  speaking,  that  it  was  the  intentioa 
of  the  devisor  to  give  the  absolute  property  to  the  fint 
taker;  and  Lord  Mansfield  used  to  observe  that  the 
common  class  of  men  imagined  that  they  could  devise  a 
fee  simple  by  the  same  words  that  are  sufficient  to  give 
a  piece  of  plate ;  but  the  contrary  of  such  a  sufqxitttioii 
has  now  been  decided  by  so  many  authorities  that  it 
would  be  dangerous  to  shake  them;  and  in  deciding; 
on  the  construction  of  wills,  we  must  not  indulge  iik 
conjectures  or  wishes,  but  determine  on  the  words  used 
according  to  those  authorities."  And  in  Pettixcard  v, 
Prescott  (r)  it  was  held  that  under  a  devise  of  *^  my  copy« 
hold  estate  at  P.,  consisting  of  three  tenements,  and  now 
under  lease,"  &c.,  but  not  specifically  stating  for  what  in- 
terest, an  estate  for  life  only  passed.  If  the  testator  had 
devised  the  whole  of  his  interest  in  the  house  to  his  wife 
and  daughter,  the  residuary  bequest  would  have  been 
without  meanings  and  the  devise  of  a  remainder  in  fee 
in  a  portion  of  the  premises  is  not  inconsistent  with 
the  devise  of  an  estate  for  life  in  the  whole  of  them. 
Sidout  V.  Pain  (rf).  Doe  d.  Briscoe  v.  Clarke  (e).  Doe  dp 
Moreton  v.  Fossick  {g).  The  title  offered  by  the  De- 
fendant is,  at  all  events,  doubtful ;  and  though,  if  he 
had  shown  a  strict  legal  title,  the  Court  would  have 
given  judgment  in  his  favour,  Boyman  v.  Gutch  (A),  yet 


(a)  iB.^P.uj. 

(c)  7r<rx.jan.  547. 

(d)  3  AtL  486. 


(e)  2N.R.S4S. 

(g)  xB.l^  Jidol.1%6. 

\b)   TBingb.zi^* 


they 
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they  will  not  compel  the  Plaintiff  to  accept  a  title  which        18S2. 
may  give  rise  to  a  contest  at  law.     Curling  v.  Shuttle'- 
worth*  (a) 


Bompas  Seijt.,  contra.     Mary  Mayor^  the  testator's 
daughter,  took  a  fee  in  the  house  in  question.     In  ^- 
irem  v.  Southouse  (J),  Lord  Kenyon  says,  "  For  nearly 
hidf  a  century  it  has  been  the  wish  of  the  Courts  to  give 
eflfect  to  the  intention  of  the  devisor  as  far  as  they  can* 
It  has  frequently  been  observed  that  in  almost  every  case 
where  the  words  of  the  devise  have  been  so  restrained 
as  to  give  only  an  estate  for  life,  the  decision  has  been 
against  what  may  be  supposed  to  have  been  the  private 
intention  of  the  devisor;  and  Lord  Mansfield  often  said, 
it  appeared  to  him  that  persons  in  general  who  made  their 
own  wills  thought  that  the  same  words  were  sufficient 
to  pass  an  estate  of  inheritance  that  are  used  to  convey 
a  mere  chattel  interest."     Here  the  intention  of  the  tes- 
tator to  give  a  fee  to  his  daughter  may  be  inferred  from 
the  circumstance  of  his  using  the  appropriate  term  when 
he  proposed  to  limit  a  life^interest  to  his  wife.    And  the 
word  estate  is  sufficient  to  pass  a  fee,  whether  used  alone, 
^^per  Lord  Kenyon  in  Denn  v.  MeUorj  and  Le  Blanc  J. 
in  Bjoe  d.  Allport  v.  Bacon  (r),— or  with  words  descriptive 
of  locality,  as  in  Holdfast  v.  Marten  (d\  Roe  d.  Child  v. 
Wright  {e)j  Harding  v.  Gardner  {g\  Denn  v.  Hood  (h\ 
and  Randall  v.    Tuchin  (0»  which  latter  case  is  ex- 
pressly in  point  for  the  Defendant;  so  that  Peltiward  v. 
Prescott  may  be  considered  as  over-ruled.     By  the  word 
estate,  with  which  the  testator  has  commenced  the  de- 
vise to  his  wife  and  daughter,  the  testator  meant  to 
designate  the  house  in  question ;  and  if  it  were  neces- 

(a)  6  Bittgb.  laz.  (e)  7  Eojtf  259. 

{b)  5r.Ji.a91.  {g)  1 5.  y* -8.71. 

{c)  4M.^S.  366.  (&)  1  Taunt.  Z5* 

(/)  I  T,R.4ii.  (f)  t  Taunt.  Aio. 

Z  2  »  sary, 


Gall 
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sary,  the  Court  would  transpose  the  word,  and  place  in 
conjunction  with  the  description  of  the  house.     Cde  y. 

Bawlinsoti.  (a) 

Scriven.  It  is  not  disputed  that  the  word  esiale  will 
carry  a  fee,  if  an  intention  to  that  effect  can  be  disco- 
vered in  the  will.  But  this  will  discloses  no  intention 
either  way.  The  test  is,  whether  the  elision  of  the  word 
will  render  the  will  inoperative  as  to  the  property  in 
question,  as  it  would  have  done  in  Randall  v.  Tueiiu. 
Here  it  might  be  struck  out  without  a£Pecting  the  devise 
to  Mary  Mai/or^  or  the  effect  of  the  residuary  dauae. 

TiNDAL  C.  J.  The  only  question  which  we  are 
called  on  to  decide  is,  what  is  the  intention  of  the  tes- 
tator to  be  collected  from  the  language  of  this  will? 
After  commencing  with  a  recital  of  his  intention  to  dis- 
pose of  his  worldly  estate,  he  bequeaths  some  pecuniarj 
legacies,  and  then,  by  an  intermediate  clause,  proceeds, 
*'  The  rest  of  my  estate,  the  two  houses,  one  in  St.  Jumeses 
Lancy  and  the  other  in  Togwell  Courts  Chaiehous  Lancy  I 
give  to  my  loveing  wif,  Mary  Mayor^  for  her  life,  and, 
after  her  decease,  that  in  St.  Joneses  Lane  to  my  daughter, 
Mary  Mayor;  the  other  betweane  my  two  sons,  JohnwoA 
Joseph  Mayor.**  And  the  question  is,  whether,  under  this 
devise,  the  daughter  took  a  fee,  or  an  estate  for  life  ?  We 
are  of  opinion  the  testator  intended  his  daughter  should 
take  a  fee.  First,  he  has  used  the  words,  <*  the  rest  of 
my  estate,**  which,  it  is  admitted,  are  sufficient  to  carry 
a  fee,  unless  there  are  other  expressions  indicating  a 
different  intention.  And  the  general  rule  is  clear. 
There  are  cases  in  which  the  word  estate  unaccom- 
panied, has  been  holden  to  carry  a  fee.  There  are  cases 
in  which  it  has  been  held  to  have  the  saine  effect,  al- 


(a)   I  Salk,  »34. 


though 
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though  accompanied  with  descriptive  words^  which  might 
seem,  at  first  sight,  to  restrain  it  to  a  description  of  locality. 
There  is  on  this  will  no  indication  of  an  intention  on  the 
part  of  the  testator  to  restrain  the  interest  of  his  daugh- 
ter to  an  estate  for  life ;  on  the  contrary,  when  he  leaves 
the  house  to  his  wife  for  life,  and  afterwards  to  his 
daughter,  it  may  be  inferred  he  meant  to  leave  to  her 
the  entirety  of  that  which  he  had  expressly  devised  to 
his  wife  for  life.  It  aids  this  construction,  that  the  tes- 
tator had  no  other  real  property,  and  that  the  residuary 
daose  could  only  apply  to  any  little  personal  property 
which  might  remain  to  be  divided  among  his  wife  and 
children.  It  may  also  be  further  observed  in  aid  of  this 
construction,  that  the  construction  contended  for  on  the 
part  of  the  Plaintiff  would  confer  interests  so  compli- 
cated as  are  not  likely  to  have  occurred  to  any  testator. 
The  judgment  of  the  Court,  therefore,  must  be  for  the 
Defendant 


1832. 


Park  J<  Looking  at  the  whole  will,  I  think  it  clear 
that  the  testator  meant  to  devise  a  fee  to  his  daughter 
Mary*  And  the  argument  which  may  be  drawn  from 
the  circumstance  that  the  testator  manifestly  knew  the 
difference  between  an  estate  for  life  and  an  estate  in  fee, 
is  sufficient  to  warrant  this  construction.  When  he 
means  to  limit  the  devise  to  a  life  interest,  he  uses  the 
tenafor  life  expressly ;  when  he  means  to  devise  a  larger 
interest  he  omits  it 

Gaselee  J.  I  have  no  doubt  whatever  as  to  the 
intention  of  the  testator  to  devise  a  fee  to  his  daughter. 


Alderson  J.  I  should  have  had  some  difficulty  if 
the  case  had  not  stated  that  the  testator  had  no  other 
real  property ;  but  when  that  is  stated,  and  the  residu- 
ary clause  may  apply  to  personal  property,  the  devise 

Z  3  to 
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to  the  testatoi^s  wife  and  daughter,  standing  unoon* 
nected  with  the  residuary  clause,  is  sufficient  to  gWe  the 
daughter  a  fee.     There  must,  therefore,  be 


Judgment  for  the  Defendant 


Jlpril  a;. 

Interlocutory 
costs  may  be 
set  oS  against 
final  costs, 
where  the 
payment  of 
them  at  the 
time  they  are 
adjudged  is 
not  strictly  a 
condition  pre* 
cedent  to 
ulterior  pro* 
ceedings. 


Doe  V,  Carter. 

^HE  trial  of  this  cause  having  been  put  off  at  the 
instance  of  die  Defendant,  upon  his  undertaking  U>  - 
pay  the  costs  of  the  day,  a  rule  nisi  had  been  obtained  to 
set  off  the  interlocutory  costs  so  due  to  the  lessor  of  the 
Plaintifi^  against  the  costs  on  the  verdict  which  was  given 
for  the  Defendant. 

Andrews  Serjt  opposed  the  rule  on  the  ground  that 
the  payment  of  these  interlocutory  costs  was  a  condition 
precedent,  without  which  the  Defendant  could  not  have 
been  allowed  to  put  off  the  trial.  The  Plaintifi^  there- 
fore, was  entitled  to  stand  in  the  same  position  as  if  he 
had  received  the  costs  at  the  time.  In  AspinaU  v. 
Stamp  (a),  a  defendant  was  by  a  Judge's  order  allowed 
to  go  to  trial  upon  certain  terms,  upon  payment  to  the 
plaintiff  of  a  certain  sum  of  money,  and  the  costs  incurred  . 
up  to  the  date  of  the  order;  but  the  plaintiff  having 
consented  to  the  trial  proceeding  on  those  terms  before 
the  costs  had  been  paid,  it  was  held  that  the  defendant, 
who  obtained  the  verdict,  was  bound  to  pay  those  costs, 
and  could  not  set  them  off  against  those  aflerwards  taxed 
for  him  on  the  postea.  Andrews  also  relied  on  the  lien 
of  the  Plaintiff's  attorney,  who  deposed  that  he  should 
be  a  loser  by  the  Plaintiff  if  these  costs  were  set  off. 


(a)  3^'^C.  ic8. 


Wilde 
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fVUde  Serjt  The  payment  of  the  costs  in  Aspinal  r.  1832. 
Stamp  was  a  condition  precedent  imposed  on  the  De-  _  ^  ^ 
fendant,  which  the  Plaintiff  did  not  waive  by  consenting  ^, 

to  go  to  trial ;  and  that  was  the  ground  of  the  decision.      Carter. 
But  here  the  order  for  payment  might  be  enforced  at  any 
time;  and  Ihe  Plaintiff  could  go  to  trial  whether  the 
oosts  were  paid  or  noL 

As  to  the  attorney's  lien,  his  affidavit  does  not  dis- 
close any. 

TiNDAL  C.  J.  The  order  for  the  payment  of  the 
interlocutory  costs  in  this  case  was  not,  strictly  speak* 
ing^  a  condition  precedent;  but  it  was  a  bargain  of 
which  the  Defendant  has  had  the  advantage;  and 
though  if  the  Plaintiff's  attorney  had  proceeded  strictly 
he  might  at  once  have  obtained  the  costs  by  attachment, 
that  ought  not  to  be  urged  too  strongly  against  him, 
the  omission  being  in  effect  an  indulgence  to  the  De- 
fendant We  think,  therefore,  that  upon  the  Plaintiff's 
attorney  satisfying  the  prothonotary  that  any  thing  is 

due  to  him  from  the  Plaintiff  in  respect  of  this  cause,  his 
lien  should  be  allowed ;  and  that,  subject  to  such  lien, 
the  set-off  prayed  should  be  allowed. 

Rule  absolute  accordingly. 


Hutchinson  v.  Blackwell.  April  zh 


'IX/'HEN  this  cause  was  at  issue  and  the  record  had  Asubmisalon 

been   passed,   tlie  jury   process   issued,    and   the  *°  ^^  * 

venire  had  been  returned  by  the  sherif]^  but  before  the  gubject  matter 

thereofy  and 
the  issue  tbereiftf  to  the  award  of  a  barrister,  does  not  authorize  him  to  order  a  ver- 
dict to  be  entered  up. 

Z  4  cause 
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1839.       cause  had  been  entered  for  trial,  it  was  by  a  sabnussToa 
Hurm^N  ™*^®  ^  ^®  Court  of  Kin^s  Bemh^  which  recited  thait 
V.  this  action  was  pending  in  the  Court  of  Common  Plcosy 

Blackwbll.  agreed  by  the  parties  "  to  leave  the  same»  and  the  sub* 
ject-matter  thereof,  and  the  issue  therein^  and  the  ooils 
of  such  action,"  to  the  arbitrament,  final  end,  and  deter* 
mination  of  a  barrister,  and  to  abide  by  and  perfi>rm 
such  award,  order,  and  determinadon  as  the  said  arbi- 
trator should  make  of  and  concerning  the  mattsn, 
disputes,  and  difierences  subsisting  between  them  as 
thereinbefore  mentioned ;  that  the  costs  of  the  reference» 
award,  and  action  should  be  in  his  discretion;  and. that 
the  submission  thereby  made  should  be  made  a  rale  of 
the  Court  of  Kir^s  Bench. 

The  arbitrator  ordered  a  verdict  to  be  entered  far 
the  Plaintifi^  for  8047.  10^.,  and  that  the  Defiaidant 
should  pay  the  costs  of  the  cause. 

The  submission  was  made  a  rule  of  the  Court  of 
King's  Bench. 

Toddy  Seijt.  obtained  a  rule  nisi  to  enter  up  a  verdict 
pursuant  to  the  award,  or  that  the  Defendant  should 
withdraw  his  plea  of  not  guilty  (the  action  was  in  trover) 
and  enter  a  cognovit  for  the  sum  of  204/.  10& 

Wilde  Serjt,  who  shewed  cause,  objected,  that  under 
this  submission  the  arbitrator  had  no  authority  to  order 
a  verdict  to  be  entered ;  tliat  no  jury  having  been  sworn, 
a  verdict  could  not  be  entered  on  theposteu;  and  that, 
the  submission  having  been  made  a  rule  of  the  Court 
of  King's  Bench,  this  Court  had  no  authority  to  inter- 
fere.    When  the  Court  called  on 

Taddy.  The  arbitrator  having  authority  to  decide 
the  cause,  the  subject-matter  thereof,  and  the  issue 
therein^  had,  in  effect,  authority  to  enter  a  verdict,  for 

]  4  without 
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without  that  be  could  not  determine  the  issue;  and  the        1832. 

application  is  necessarily  made  to  this  Court,  as  the  „      - 
Court  of  King's  Bench  have  no  authority  over  the  record  9. 

bevew    The  agreement  to  abide  by  the  award  empowers  Blackwell. 
the  Court  to  carry  it  into  effect,  if  not  by  verdict,  at 
least  by  ordering  a  cognovit  to  be  entered. 

* 

TiMDAL  C.  J.  Probably  either  of  the  modes  sug- 
gested would  meet  the  substantial  justice  of  the  case ; 
bat  we  must  look  to  see  whether  we  have  authority  to 
do  what  is  required.  The  terms  of  the  submission  are 
to  leave  the  cause,  the  subject-matter  thereof  the  issue 
therein,  and  the  costs  to  the  award  of  an  arbitrator. 

Now,  in  ordinary  cases,  a  provision  is  made  that  he 
shall  be  at  liberty  to  enter  a  verdict,  and  that  no  writ  of 
error  shall  be  brought  That  clause  being  omitted  here^ 
we  must  suppose  the  parties  did  not  intend  to  give  that 
authority  to  the  arbitrator,  or  any  power  beyond  that  of 
proceeding  by  attachment  for  non-performance  of  the 
award.  It  is  the  &ult  of  the  parties  that  they  have, 
perhaps  inadvertently,  made  the  submission  a  rule  of 
the  Court  of  King^s  Bench. 

Park  and  Gaselee  Js.  concurred. 

AiiDERSON  J.  I  remember  an  award  being  set  aside 
in  the  Court  of  Exchequer  on  the  same  objection. 

Rule  absolute. 
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April  %i.     Bell  and  Another,  Assignees  of  the  Sheriff  of 

Middlesex,  v.  Foster  and  Others. 


Omission  in  ^OTICE  of  bail  served  on  the  30th  of  January  last, 

notice  of  bail  jjj  ^  cause  between  the  Plaintiffs  and  Foster  and 

bail  as  bouse-  Churton,  omitted  to  describe  tlie  bail  Ss  freeholders  or 

holders  or  householders  as  required  by  the  rule  of  Trinity  1831  (a), 

Areeholdersy  ^|^^  ^j^  form  of  notice  having  been  pursued  by  mistake. 

the  rule  of  The  Plaintifl&,  instead  of  objecting  to  the  bail,  on  the 

Trinity  1S31,  j^^  q(  February  took  an  assignment  of  the  bail-bond 

PUintiffto  ^"^  commenced  proceedings  thereon.     The  Defendant 

take  an  assign-  having  given  a  regular  notice  and  put  in  and  perfected 

Sid?^  other  bail  on  the  11th  of  ^i^nY, 

The  objection 

sbould  be  jfTjide  Sent,  on  die  part  of  the  bail  to  the  sherifl^ 

made  when* 

the  bail  come    obtained  a  rule  nisi  to  stay  the  proceedings  on  the  bailr 

up.  bond  as  irregular. 

Jones  Seijt.  shewed  cause,  and  contended,  that  the 
original  notice  of  bail  not  being  conformable  to  the  rule 
of  Trinity  1831,  was  a  nullity;  and  that  the  Plaintiff 
being  in  the  same  condition  as  if  he  had  received  no 
notice,  was  entitled  to  proceed  on  the  bail-bond.  In 
Wallace  v.  Arrowsmith  (6),  where  the  notice  of  bail  wad 
a  nuUity,  it  was  held  that  an  assignment  of  the  bail-bond 
was  regular. 

Wilde.  The  notice  here  was  merely  informal,  not  null ; 
the  Plaintiff  should  have  taken  the  objection  when  the 
bail  came  up.  In  Wallace  v.  Arrowsmiikj  the  bail  were 
attorneys'  clerks. 

(a)  yBingb.jZz.  (b)  %Boj.^P.Ag. 

Tin DAL 
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TiFDAL  C.  J.  It  appears  to  us  that  the  notice  was  I83£. 
merely  iDformal,  and  not  k  nullity.  It  is  true,  the  rule 
of  Tnnity  1831  prescribes  a  form  of  notice  ;  but  it  was 
not  intended  that  every  blank  or  omission  in  the  form 
should  authorise  an  assignment  of  the  bidl-bond :  that 
would  only  be  putting  the  parties  to  unnecessary  ex- 
pense^ which  it  was  the  object  of  the  rule  to  prevent. 
Objections  of  this  nature  should,  as  under  the  old 
practice,  be  made  when  the  bail  appear.  In  the  case  in 
Bosanquet  and  Puller  the  bail  were  attorneys'  clerks,  who 
are  not,  under  any  circumstances,  allowed  to  be  bail. 

Park  and  Gaselee  Js.  concurred. 

Alderson  J.  By  not  taking  the  objection  at  the 
time,  the  party  deprives  the  Court  of  the  power  of  doing 
that  which  the  justice  of  the  case  may  require. 

Rule  absolute. 


UmBRAGIO  ObICINI  v.  BlIGH.  jlpril  a;. 


T^HIS'was  an  action  of  debt  brought  to  recover  a  in  order  to 
sum  which  the  Plaintiff  claimed  to  be  due  to  him  fu«tain  a  suit 

in  England 

on  a  judgment  of  the  Vice  Admiralty  Court  of  the  island  for  damages 

of  Malta.     At  the  trial  of  the  cause  before  Tindal  C.  J.,  awarded  by  an 

London  sittings  after  last  Trinity  term,  a  verdict  was  ^^^^^  abroad 

found  for  the  Plaintiff  for  299/.,  subject  to  the  opinion  the  transcript 

of  the  Court  on  the  following  case :  —  ®^  ^J!*  P*"?"  , 

^  ceedings  m  the 

Admiralty  Court  should  shew  expressly,  and  not  by  mere  inference,  the  sentence  of 

the  Admiralty  Court,  and  that  the  Defendant  was  within  its  jurisdiction. 

The 
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The  Plaintiff  was  the  administrator,  under  limited 
letters  of  administration,  of  Gregory  Mattel^  formerly  of 
the  island  of  Maita.  The  Defendant  was  a  captain  in 
h  is  Majesty's  navy,  and  at  the  time  the  cause  of  action 
arose,  commanded  a  ship  of  war  called  the  GlatUm. 

On  the  5th  of  January  1809,  a  Sicilian  vessel  called 
La  Madonna  delta  Lettera  e  Gesu  Maria  Giuseppe  was 
captured  by  the  Glatton  under  Captain  Bligh^  and  taken 
into  Malta^  when  a  claim  was  made  for  the  said  ship 
and  cargo  in  the  Vice- Admiralty  Court  at  Malta  /  and 
it  was  upon  the  proceedings  of  that  Court  in  that  cause, 
that  the  present  action  was  brought 

The  Plaintiff  produced  in  proof  of  those  proceedings, 
a  document  under  the  seal  of  the  said  Courts  of  which 
the  following  is  a  copy :  — 

*'  George  the  Fourth,  by  the  grace  of  Grod,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  King, 
defender  of  the  faith :  To  all  and  singular  persons  of 
whatsoever  dignity,  state,  degree,  or  pre-eminence  they 
be,  to  whom  these  present  letters  testimonial  shall  come, 
greeting.  We  do  by  these  presents  make  known  and 
signify  unto  you,  that  upon  examining  the  records  of 
our  Vice- Admiralty  Court  of  the  island  of  MaUa^  and 
territories  thereunto  belonging,  kept  by  John  Locker^ 
Esq.,  the  principal  registrar  of  the  said  Courts  we  find 
certain  interlocutory  decrees,  instruments,  and  proceed- 
ings, had,  made,  and  prosecuted  in  our  said  Vice- 
Admiral^  Court  in  a  certain  cause  or  business,  intituled 
La  Madotma  deUa  Lettera  e  Gem  Maria  Giuseppe^ 
Francesco  Micali^  roaster,  taken  by  his  Majesty's  ship  of 
war  Glatton^  George  Miller  Blighf  Esq.,  commander,  and 
brought  to  Malta,  to  the  tenor  and  effect,  and  at  the 
times  hereinafter  expressed ;  to  wit, 

**  On  Saturday  the  25th  day  of  February  1809»  before 
the  Worshipful  John  SeweU,  Doctor  of  Laws,  Judge  of 
the  Vice-Admiralty  Court  of  the  island  of  MaUa^  and 
territories  thereunto  belonging,  in  the  court  room  situate 

in 
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On  admission  of 
the  territorial 
claim  for  the 
ship  and   car- 

go" 


in  Strada  Mercantij  in  the  city  of  LaudettOy  in  tlie  said 
island  of  Malta  : 

*^  Present,  W.  Sievensy  deputy  registrar : 
**  La  Madonna  delta  Lettera  e  Gesu'\ 
Maria  Giuseppe^  Francisco  Mi" 
caliy  master,  taken  by  His  Ma- 
jesty's ship  of  war,  Glatton^ 
.  George  Miller  Blight  Esq.,  com- 
mander, and  brought  to  MaUa.^ 

"  Rauoerie^  for  Fenton^  prayed  the  claim  of  territory  for 
Aip  and  cargo  to  be  admitted,  and  the  ship  and  cargo 
to  be  restored  with  costs  and  damages. 

**  Jackson  prayed  the  cause  to  stand  over  until  Wednes- 
iay^  in  order  that  the  captain  might  translate  certain  letters 
of  advice  and  invoices,  to  shew  that  part  of  the  cargo  did 
not  belong  to  the  subjects  of  his  Sicilian  Majesty. 

**  Bouoerie  objected  thereto,  and  prayed  the  cause  to  be 
heard  immediately ;  whereupon  the  Judge  directed  the 
cause  to  be  beard  this  day,  both  proctors  agreeing  to 
take  the  papers  as  translated.     The  Judge  then  gave 
leave  to  Mr.  Matfeiy  the  agent  of  his  Sicilian  Majesty, 
to  amend  his  claim  if  he  thought  proper ;  whereupon 
the  Court  was  informed  Mr.  Mattei  wished  to  hear  the 
daim  as  it  then  stood;  whereupon  the  Judge  having 
heard  the  evidences  and  proofs  read,  and  advocates  and 
proctors  on  both  sides  thereon,  admitted  the  claim  for 
the  ship  and  cargo  (save  the  goods  mentioned  in  the 
bill  of  lading.  No.  19.);  pronounced  the  ship  and  cargo 
(saving  as  before)  to  belong  as  claimed ;  and,  by  inter- 
locutory, decreed  the  same  to  be  restored  to  the  claimant 
for  the  use  of  the  owners  and  proprietors  thereof  and 
reserved  the  adjudication  of  goods  in  bill  of  lading. 
No.  19.,  and  the  question  of  costs  and  damages,  to 
whensoever;  and  by  further  interlocutory  decree  pro- 
nounced freight  to  be  due  on  said  goods:  decree  of 
unlivery  of  goods  in  bill  of  lading.  No.  19.     Jackson 
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prayed  a  decree  of  inspection  of  said  goods,  which  the 
Judge  was  pleased  to  reject. 

**  On  Saturday  the  15th  day  of  April  1809,  before  tbe 
Worshipful  John  Sewell^  &c.  on  admission  of  the  terri- 
torial claim  as  amended,  and  on  the  question  of  costs 
and  damages,  Fenian  prayed  the  territorial  claim  inas- 
much as  amended  to  be  admitted,  and  the  remainder 
of  the  cargo  to  be  restored,  with  costs  and  damages. 

'*  Jackson  alleged  that  he  did  not  object  to  tbe  ad- 
mission of  said  territorial  claim  as  amended,  but  prayed 
the  Judge  to  reject  Fentoris  petition  for  oosts  and 
damages.  The  Judge  having  heard  the  aforesaid  daim 
and  evidence,  and  proofs,  read  at  the  petition  ^Fenion^ 
on  motion  of  counsel,  and  with  consent  of  Jackson^  ad«- 
mitted  the  aforesaid  claim;  pronounced  the  goods  to 
belong  as  claimed;  and  by  interlocutory  decree  the 
same  to  be  restored  to  claimant  for  the  use  of  the 
owners  and  proprietors  thereof;  and  having  heard  ad« 
vocates  and  proctors  on  both  sides,  by  further  inter- 
locutory decree  pronounced  the  demurrage  to  be  doe 
from  the  day  of  the  capture,  viz.  the  5th  of  January^  to 
the  4th  of  March  last,  as  also  interest  on  the  value  of 
the  cargo  for  such  period,  and  special  damage,  if  any 
could  be  shewn,  but  gave  no  costs;  and  further  re- 
served the  consideration  of  premium  of  insurance. 

*<  On  Wednesday  the  14th  of  March  1810,  before  the 
Worshipful  John  Sewellj  &c.  the  deputy  registrar's  re- 
port, as  to  damages,  is  confirmed  if  not  objected  to  by 
this  day.  The  Judge  was  pleased  to  confirm  the  said 
report.     Present,  Allen  and  Jackson. 

*<  On  Saturday,  the  10th  of  October  1810,  before  tbe 
Worshipful  John  Sewellj  &c.  Fenton  and  Allen  alleged, 
that  on  the  14th  of  March  last  the  registrar  and  mer- 
chants' report  as  to  special  damages  was  confirmed, 
and  that  their  clients  had  made  repeated  application  to 
the  captor's  agent  for  the  payment  of  the  amount  of 

said 
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said  special  damages  as  confirmed,  but  that  he  had  not 
been  able  to  obtain  the  same ;  and  prayed  the  Judge  to 
decree  a  monition  to  issue  forth  against  the  said  captors 
and  their  agent  for  the  payment  of  such  special  damages, 
and  which  the  Judge  decreed  accordingly. 

"  Monition. 
**  *  George  the  Third,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  King,  defender 
of  the  faith.  To  John  Chapman^  Gent,  Deputy  Marshal 
of  the  Vice- Admiralty  Court  of  the  island  of  Malta  and 
the  territories  thereunto  belonging,  greeting:  Whereas, 
the  Worshipful  John  Sewell,  Doctor  of  Laws,  Judge  of 
the  Vice-Admiralty  Court  of  the  island  of  MaUa,  and 
the  territories  thereunto  belonging,  and  also  to  hear 
and  determine  all  and  all  manner  of  causes  and  com- 
pUunts  as  to  ships  and  goods  seized  and  taken  as  prize^ 
specially  constituted  and  appointed,  rightly  and  duly 
proceeding  in  a  certain  cause  or  business  of  prize, 
moved  and  prosecuted  before  him  in  our  said  Court  on 
behalf  of  George  Miller  Dlighy  Esq.,  commander  of  our 
ship  of  war  Glatton^  the  captor  of  a  certain  vessel  called 
La  Madonna  della  Lettera  e  Gesu  Maria  Giuseppe^ 
whereof  Francisco  Micali  was  master,  against  the  said 
ship  or  vessel,  her  tackle,  npparel,  and  furniture,  and 
all  and  singular  the  goods,  wares,  and  merchandizes 
laden  therein,  and  also  against  Gregory  Mattei^  the 
^aimant  of  the  said  ship  and  cargo,  on  the  15th  day 
of  Aprils  in  the  year  of  our  Lord  1809,  by  bis  inter- 
locutory decree,  decreed  certain  goods  to  be  restored 
to  the  said  claimant  for  the  use  of  the  owners  and  pro- 
prietors thereof,  and  condemned  the  captors  in  certain 
demurrage^  costs,  and  special  damages  sustained  by  the 
claimants:  And  whereas  on  the  10th  day  of  October 
instant,  the  said  Judge  rightly  and  duly  proceeding 
at  the  petition  of  the  proctors  of  the  said  claimants, 
alleging,  that  on  the  14th  day  of  March  last  the  regis- 
trars 
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trars'  and  merchants'  report  as  to  the  spedal  danu^ 
and  demurrage  was  confirmed,  and  that  their  clients 
had  made  repeated  applications  to  the  captor's  agent 
for  the  pajnnent  of  the  amount  of  said  spedal  da- 
mages and  demurrage^  but  that  they  had  not  been 
able  to  obtain  the  same,  hath  decreed  monition  to  issue 
forth  [against  the  said  George  Miller  Elighj  the  captor 
of  the  said  ship  and  cargo,  and  William  BoberUoHf  the 
agent  of  the  said  captors,  to  pay  to  the  said  daimant  the 
the  sum  of  2991  scudif  11  torn,  and  11  grains  of  Malta 
currency,  being  the  amount  of  said  special  damages  and 
demurrage  as  confirmed,  besides  the  charges  of  thb  mo- 
nition, and  the  execution  thereof  within  fifteen  days 
after  service  (justice  so  requiring) ;  we  do  therefore  chaige 
and  strictly  enjoin  and  command  you,  that  you  omit  not 
by  reason  of  any  liberty  or  franchise,  but  that  you 
monish  or  cause  to  be  monished,  peremptorily  and  per- 
sonally, the  said  George  MiUer  Bligk,  commander  of  our 
said  ship  of  war  GlatUm^  the  captor  of  the  above  vessd 
and  her  cargo,  and  Wm.  Robertson,  the  agent  of  the  said 
captor,  to  pay,  or  cause  to  be  paid,  to  the  said  claimant, 
or  his  proctors,  the  sum  of  2991  scudi,  11  taris^  and 
1 1  grains,  being  the  amount  of  such  special  damages 
and  demurrage,  as  confirmed  as  aforesaid,  besides  the 
charges  of  this  monition  and  the  execution  thereof 
within  fifteen  days  after  service,  under  pain  of  the  law, 
and  the  peril  which  will  fall  thereon ;  and  that  you  duly 
certify  to  our  aforesaid  judge  or  his  surrogate,  what 
you  shall  do  in  the  premises,  together  with  these  pre* 
sents.  Given  at  La  Valelta,  in  our  aforesaid  Vice- 
Admiralty  Court,  under  the  seal  thereof  for  causes,  this 
27th  day  of  October,  in  the  year  of  our  Lord  1810,  and 
of  our  reign  the  fifty-first. 

"  '  W.  Stevens,  Dep.  R^.' 
*^  Monition  against  captors  and  agents  to 
pay  special  damages  and  demurrage. 
"  Fenton  and  Allen,  Proctors." 

Endorsed, 
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F#Ddorsed,  "  I,  Join  Chapman,  deputy  marshal  of  the 
Vice  Admiralty  Court  of  the  island  of  Malta,  and  the 
territories  thereunto  belonging,  do  hereby  certify  that 
the  within  original  monition  was  personally  served  on 
the  within->roentioned  W.  Robertson,  by  shewing  to  him 
the  within  monition  under  seal,  and  by  leaving  with  him 
a  true  copy  thereof.  And  I  do  also  certify  that  the 
aforesaid  monition  was  not  served  on  the  within-men- 
tioned George  Miller  Bligk,  by  reason  of  his  having  left 
this  island  some  time  ago,  and  that  he  has  not  at  present 
returned  to  Malta.  Vl^itness  my  hand  this  8th  day  of 
November  1810,  &c. 

**  Madonna  delta  Lettera,  &c.  Francisco  Michali, 
M'.  This  14th  day  of  November  1810,  appeared  per- 
sonally John  Chapman,  of  the  city  of  Valctta,  gent., 
deputy  marshal  of  the  Vice  Admiralty  Court  of  the 
island  of  Malta  and  the  territories  thereunto  belonging, 
and  made  oath  that  the  contents  of  the  certificate  en- 
dorsed on  the  back  of  the  annexed  monition,  and  to 
which  he  hath  subscribed  his  name,  were  and  are  true. 

**  Sworn  before  me, 

"  Robert  Forrist. 

"  On  Monday  the  28  th  November  1810,  before,  &c., 
Fenton  returned  the  monition  duly  executed,  and  prayed 
an  attachment.  Jackson  appeared  for  Mr.  TV.  Robertson, 
and  alleged  him  not  to  be  the  agent  of  his  Majesty's 
ship  Glatton,  and  that  he  was  not  in  possession  of  any 
effects  belonging  to  the  said  ship,  and  prayed  him 
to  be  dismissed  from  all  observance  of  justice  in  that 
matter. 

^'  AH  and  singular  which  premises,  as  they  have  been 
drawn  up  and  passed  in  our  aforesaid  Vice  Admiralty 
Court,  so  we  have  thought  .fit  that  the  same  should  be 
exemplified  unto  you ;  and  we  do  attest  that  the  same 
do  agree,  having  been  faithfully  compared  with  their 
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respective  originals,  remaining  on  record  in  our  coart 
aforesaid.  In  witness  whereof  we  have  caused  the  seal 
of  our  aforesaid  Vice  Admiralty  Ck>urt  to  be  hereunto 
affixed.  Given  at  La  Valetta^  MaUa^  this  8th  day  oP 
May^  in  the  year  of  our  Lord  1828,  and  of  our  reign 
the  ninth. 

**  J".  Ijocker,  Registrar.'' 

A  witness,  who  had  practised  for  many  years  in  the 
Vice  Admiralty  Court  at  Malta  as  a  proctor,  stated, 
that  the  usual  course  of  proceeding  in  prize  causes  is, 
that  the  ship's  papers  and  affidavits  are  first  brought 
in  before  a  surrogate,  and  that  the  ship's  papers  dis- 
close who  are  the  owners;  after  which  a  monition  is 
directed  to  be  issued,  calling  upon  all  persons  to  ap- 
pear and  make  known  their  claims.  This  monition  is 
usually  stuck  upon  ^Change.  After  such  monition  is 
returned,  the  claim  is  generally  made.  It  is  a  claim 
with  an  affidavit  annexed  in  support  of  it;  and  such 
claim  and  affidavit  shew  in  whose  behalf  and  what 
right  the  claim  is  made.  The  claim  and  affidavit  in 
the  present  cause  are  not  comprised  in  the  document 
produced.  This  cause  is  taken  up  from  the  admission 
of  the  claim.  The  witness  stated  he  was  not  aware 
there  were  any  other  proceedings  in  the  progress  of  the 
cause  besides  those  which  appeared  in  the  document 
produced;  and  that  he  believed  there  were  no  steps 
taken  before  the  first  which  was  entered  on  the  docu- 
ment produced,  but  that  it  did  not  contain  a  transcript 
of  all  the  acts  of  court :  there  were  other  acts  of  court, 
such  as  assigning  a  proctor  for  the  captors;  return- 
ing the  monition;  and  the  affidavit  and  claim.  He 
further  stated,  that  he  thought  the  document  contained 
the  whole  of  the  proceedings  from  the  monition ,  and 
that  there  would  be  no  other  formal  adjudication  beyond 
that  which  appeared  on  the  document  produced;  that 
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the  monition  set  forth  in  the  document  produced  is  the 
last  monition,  and  is  served  on  the  agent,  if  the  party 
cannot  be  found,  and  there  be  an  agent  regularly  ap- 
pointed :  after  service  of  the  last  monition,  an  attach- 
ment issues  if  the  money  be  not  paid;  but  an  at- 
tachment does  not  issue  without  service  of  the  last 
monition  on  the  party,  or  an  agent  regularly  appointed 
by  him.  Before  the  claim  is  put  in,  the  captain,  mate, 
and  principal  officers  are  usually  examined. 

The  Glatton  was  paid  off  in  England  in  October  1809. 
Some  evidence  was  given  to  shew  that  this  judgment 
y/rns  still  unsatisfied;  and  that  point  was  left  by  the 
Chief  Justice  to  the  jury,  who  found  for  the  Plaintiff. 

It  was  agreed  that  either  party  was  to  be  at  liberty  to 
refer  to  the  proceedings;  and  the  question  for  the 
opinion  of  the  Court  was.  Whether  the  Plaintiff  was 
entitled  to  recover?  If  the  Court  should  be  of  opinion 
that  he  was,  then  the  verdict  was  to  stand ;  if  other- 
wisey  judgment  of  nonsuit  was  to  be  entered. 
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Stephen  Seijt.  for  the  Defendant,  {a)  There  are  five 
objections  to  the  Plaintiff's  recovering  in  this  action. 

First,  it  nowhere  appears  upon  this  transcript  that 
the  Defendant  had  notice  of  the  proceedings  in  Malta ; 
on  the  contrary,  it  may  be  inferred,  as  in  Buchanan  v. 
Biicier  (6),  and  Cavan  v.  Stewart  {c)y  that  the  Defendant 
was  never  within  the  jurisdiction  of  the  Court.  Now 
in  Buchanan  v.  Rucker^  which  was.  an  action  upon  a 
judgment  obtained  against  the  defendant  in  the  island 
of  TobagOj  the  Court  held  the  proceedings  invalid,  be- 
cause it  did  not  appear  that  the  defendant  had  ever 
been  in  the  colony,  had  property  there,  or  was  subject 


{d)  For  the  sake  of  avoiding 
repetition,  the  argument  for  the 
Defendant  is  stated  first»  although 
thePlaintiflfi  counsel  commenced 
as  usual. 

A  a  2 
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to  the  jurisdiction  of  the  colonial  court ;  and  in  Cavan 
V.  Stewart,  where  the  defendant  was  sued  on  a  Jamaica 
judgment,  Lord  Ellenborougk  said,  that  it  ought  to  have 
been  proved  that,  at  least,  he  was  once  in  the  island  of 
Jamaica. 

Secondly,  the  transcript  offered  by  the  Plaintiff  of 
the  proceedings  in  the  Vice  Admiralty  Court  is  a  docu- 
ment too  imperfect  for  this  Court  to  proceed  on.  If  the 
Plaintiff  was  not  bound  to  set  forth  the  whole  of  the 
proceedings,  at  least  he  should  have  set  forth  the  parts 
material  to  his  own  case ;  as,  for  instance,  the  appear- 
ance of  the  Defendant  or  the  appointment  of  a  proctor 
to  act  for  him :  above  all,  the  judgment  of  the  Court, 
.which  is  nowhere  stated.  It  lies  on  the  Plaintiff  to 
make  the  proper  extracts,  or  to  shew  the  whole  of 
the  proceedings,  and  that  they  are  conclusive  against 
the  Defendant.     Plummer  v.  Woodbume.  [a) 

Thirdly,  it  does  not  appear  that  these  proceedings 
were  final  in  the  Vice  Admiralty  Court.  According  to 
the  definition  in  Braxn^s  Civil  Law,  p«  iQ^.,  a  sentence 
is  interlocutory  where  a  further  sentence  is  to  be  ex- 
pected. Upon  this  transcript  it  appears  that  many 
points  remain  to  be  adjudicated,  and  there  is  no  find- 
ing that  any  precise  sum  is  due  from  the  Defendant 
In  Emerson  v.  Ijashl4y[b)  and  Fry  v.  Malcolm  {c)  it 
was  expressly  holden  that  actions  cannot  be  main- 
tained on  a  mere  interlocutory  order.  An  action  on 
a  judgment  only  lies  where  a  debt  or  duty  can  be 
implied  which  a  court  of  law  can  recognise.  And  in 
Carpenter  v.  TJiornton  [d)  the  Court  held  that  a  con- 
tract could  not  be  implied  from  a  decree  of  a  court 
of  equity  (in  a  suit  for  specific  performance)  to  pay  in- 
terest on  the  purchase* money  of  an  estate.     Bayleyh 


(a)  4B.^C.6%s. 
lb)  a  H.  J?/.  348. 


(f)  4  Taunt,  705. 


said, 
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said,  "  The  foundation  of  the  suit  in  equity  irt  this        1B52. 

Gitse  seems  to  have  been  an   equitable  obligation,  on 

the  part  of  the  Defendant,  to  pay  the  money.     This 

action,  if  it  can  be  maintained  at  all,  must  be  founded 

upon  a  legal  obligation  to  pay*     The  decree  in  equity 

merely  ascertains  that  the  Defendant  is  under  an  equit-> 

able  obligation  to  pay ;  it  does  not  go  further,  and  shew 

that  there  is  any  legal  obligation  to  pay/^     And  Hol-^ 

toyd  J.  said,   *^  In  the  case  of  judgments   of  inferior 

courts,  and  courts  not  of  record^  where  the  law  implies 

a  promise  to  pay,  it  is  to  pay  a  legal  debt.     Wherever 

there  is  a  debt  at  law,  the  Court  will  presume  that  the 

party  promises  to  do  that  which  the  law  requires^  When 

the  debt  is  founded  upon  equitable  considerations  alone^ 

it  may  be  enforced  by  the  authority  of  the  Court  which 

ordered  it  to  be  paid.     The  law,  in  such  a  case,  does 

not  imply  a  promise.     There  is  no  instance  of  an  action 

brought  on  a  rule  of  Court  for  payment  of  money* 

The  mode  of  enforcing  such  an  order  is  by  attachment^ 

for  contempt  in  not  obeying  the  order  of  the  Court* 

Now,  although  that  does  not  absolutely  shew  that  such 

an  action  is  not  maintainable,  yet,  where  no  such  action 

has  ever  been  maintained,  it  lies  on  the  party  bringing 

sadi  action  to  state  a  clear  principle  on  which  it  is 

maintainable."      In   Henly  v.   Soper{a)    there  was    a 

balance  of  account  and  an  agreement  to  refer,  from 

which  a  promise  to  pay  might  be  implied,  and  Lord 

Tentcrdfn  said,  that  the  action  would  lie  for  the  balance 

of  an  account,  but  not  on  every  order  of  a  court.     In 

Smith  v.  Whalley  {b)  there  was  also  an  agreement. 

Fourthly,  it  nowhere  appears  upon  the  transcript  in 
what  right  Mattel  acted,  or  that  he  had  any  interest  in 
the  subject  of  the  suit.  It  is  rather  to  be  collected  that 
he  was  a  mere  agent  of  the  government  whose  rights 

{a)  2  Mann.  Gf  Rj.  IS3*  (^)  %B.l^  P.  48a. 

A  a  3  had 
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had  been  violated  by  the  capture  of  the  ship  in 
question ;  such  agents  being  usually  parties  to  suits  of 
this  kind;  Twee  Gebroeders {a) ;  but  that  would  give 
neither  to  him  nor  to  his  administrator  any  interest  in 
the  sum  now  sought  to  be  recovered.  Thus  in  PigM 
V.  Thompson  (b)j  where  A.  agreed  in  writing  to  pay  the 
rent  of  certain  tolls  which  he  had  hired,  **  to  the 
treasurer  of  the  commissioners;"  it  was  held,  that  no 
action  for  the  rent  could  be  maintained  in  the  name  of 
the  treasurer.  And  this  Court  may  examine  and  im- 
peach the  legality  of  foreign  judgments.  Amoi  v.  Med* 
fern  (c),  JVaUer  v.  Witter,  (d) 

Fifthly,  this  is  in  effect  a  question  of  prize  or  no 
prize,  over  which  the  Court  of  Admiralty  has  ex- 
clusive jurisdiction.  Thus  in  Le  Caux  v.  Eden{e)  it 
was  held  that  an  action  would  not  lie  at  common  law 
for  false  imprisonment,  where  the  imprisonment  was 
merely  in  consequence  of  taking  a  ship  asprizej  although 
the  ship  had  been  acquitted.  And  fVilles  J.  said,  **  I 
am  of  opinion  that  the  action  is  not  maintainable.  I 
may  perhaps  go  upon  narrower  ground  than  the  rest  of 
the  Court,  but  the  rule  I  would  lay  down  is,  that,  where 
the  injury  is  the  necessary  and  natural  consequence  of 
the  capture,  the  Court  of  Admiralty  has  the  sole  and 
exclusive  jurisdiction."  And  Buller  J.  said,  *' There  b 
no  case  in  which  it  has  ever  been  holden  that  such  an 
action  would  lie ;  and,  if  it  could  be  maintained,  there 
are,  in  every  war,  such  frequent  opportunities  for  it, 
that  it  must  have  happened  in  every  day's  practice^  or 
some  instances,  at  least,  must  have  been  in  the  memory 
of  those  who  have  had  long  experience  in  Westminster 
Hall;  but  there   is   not  the  smallest  trace  of  such  a 


(a)  sRob.  1 62. 
(h)  3 B.isf  P.  iA7> 
(c)  3  Bingb.  35 1. 


(d)  D0ugL  z. 

(e)  Dough  S9A' 
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determination,  or  even  dictum^  in  any  Court  in  Eng^ 
land." 

lAlderson  J.  Inlje  Caux  v.  Eden  the  Court  were 
called  on  to  draw  an  inference  from  the  foreign  judg- 
ment, namely,  that  the  party  was  entitled  to  damages  t 
here  we  are  only  asked  to  enforce  the  payment  of  the 
sum  specified  in  the  monition.]  But  that  involves  the 
original  question  of  prise  or  no  prize;  The  principle 
established  in  Le  Caux  v.  Eden  was  acted  on  in  Mitchell 
V.  Rodney  (a)  and  Sinclair  v,  Fraser^  there  cited. 


1832. 


IVilde  Seijt.  contra.  1.  It  sufficiently  appears  ott 
this  transcript  that  the  Defendant  had  notice  of  the 
proceedings  of  the  Court  of  Vice  Admiralty,  and  was 
properly  subjected  to  its  jurisdiction.  Indeed  in  the 
3iiit  in  that  Court  he  must  have  been  the  actor,  and 
have  required  the  appearance  of  the  parties  interested 
in  the  captured  vessel.  That  vessel  is  alleged  to  have 
been  taken  by  the  Glatton,  of  which  the  D^endant  was 
the  commander.  Now  it  is  the  duty  of  the  captor  to 
proceed  to  condemnation;  33  G.S.  c.66.;  Case  of  The 
WUliam  (6),  The  Htddah  (c),  The  Susanna  (d) ;  he  is  the 
only  person  liable  for  damages ;  and  his  acts  bind  all  per** 
flOBs  under  him ;  Diligentia  {e) ;  and  upon  the  evidence 
before  this  Court,  the  monition  appears  to  have  issued  in  a 
proceeding  ^in  the  Court  of  Vice  Admiralty  for  the  Gon« 
demnation  of  the  Madonna.  Every  thing  incidental  to 
such  a  proceeding,  such  as  the  appointment  of  proctorsy 
the  examination  of  evidence,  and  all  that  precedes  the  sen- 
tence of  the  Court,  must  be  presumed  to  have  been  rightly 
done.  The  Court  must  be  accredited  for  the  due  ob« 
servance  of  its  own  practice;  and  as  the  suit  could  not 
have  existed  except  upon  the  captor  or  his  agent  pro* 


{a)  a  J?r, -P.  C.  4»3- 
{h)  4  Rob.  4x4. 
(r)  3  Rob.  %3S- 


{d)  6Rob.A^. 
(e)  1  Dods.  404i 


A  a  4 


ceeding 
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ceeding  for  condemnation,  it  sufficiently  appears  that  be 
had  notice  of  the  suit,  and  was  within  the  jurisdiction  of 
the  Court. 

2.  The  Court  of  Vice  Admiralty  receiving  credit  for 
the  correctness  of  its  intermediate  proceedings,  the 
monition^  which  is  equivalent  to  a  writ  of  execution, 
refers  to  the  judgment  of  the  Court,  and  sufficiently 
establishes  the  existence  and  amount  of  a  debt,  the  pay- 
ment of  which  this  Court  will  enforce.  It  is  no  doubt 
necessary  that  a  certain  amount  should  be  shewn ;  Hall 
V.  Odber  (a) ;  but  when  that  is  established,  it  is  ibr  the 
Defendant  to  impeach,  if  he  can,  the  regularity  of  the 
judgment;  Galbraith  v.  Neville  {b);  and  the  Plaintiff  is 
not  bound  to  set  out  the  whole  proceedings ;  Appkton  v. 
Lord  Braybrook.  {c)  In  Buchanan  v.  Rucker^  and  Cavan 
V.  St&martj  it  appeared  on  the  proceedings  that  parties 
entitled  to  notice  had  never  been  summoned  to  appear; 
though  that  would  not  invalidate  a  judgment  where  by 
the  law  of  the  country  the  Court  had  authority  to  pro- 
ceed in  the  absence  of  the  party;  Douglas  v.  ForreU(d); 
but  here  the  Defendant  Bligh^  being  the  actor  in  the 
Vice  Admiralty  Court,  was  the  person  to  summon,  not 
to  be  summoned. 

3.  The  proceedings,  as  set  out  on  this  record,  are 
not  interlocutory  in  the  sense  in  which  that  term  is  used 
in  English  law,  but  final  and  conclusive.  Restoration 
of  the  captured  vessel  is  ordered,  and  a  sum  to  be  paid 
for  the  damages  of  detention.  Nothing  further  was  to 
be  expected  from  the  Court,  which  is  the  test  that  the  pro- 
ceeding is  at  an  end,  and  the  judgment,  though  termed 
interlocutory  in  the  civil  law,  has  the  effect  of  a  definitive 
sentence.  ^^  Illud  dicitur  decretum  interlocutorium,  ha- 

'  bens  vim  senieniice  definitivcBy  quando  illud  decretum  est 


{a)  II  Eojtf  iiZ.  (c)  6MAffS.34' 

{&)  Cited  in  4  T.  R,  191.      (d)  4  BingJb.  686. 


finale 
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finale  et  non  speratur  alia  sententia  seu  aliud  decretum 
super  illo  articulo,  re,  vel  caus^  sed  per  illud  imponitur 
finis  illi  rei  de  qua  interlocutum  est"  (a)     That  is,  on  the 
main  point  of  the  suit,  for  the  question  of  costs  is  inci- 
dental to  every  judgment,  and  does  not  affect  its  conclu* 
siveness  on  the  point  to  be  decided.     The  S3  G.  3.  c.  66. 
^.  28.  expressly  enacts,  that  the  decisions  of  Admiralty 
Courts  shall  have  the  force  of  a  definitive  sentence.     If 
80,  the  amount  of  damages  awarded,  which  is  sufficiently 
disclosed  by  the  monition,  is  a  legitimate  cause  of  action 
in  the  Courts  of  this  country.     In  Gilberts  treatise  on 
debt  {b)  it  is  laid  down  ^^  that  the  act  of  law,  that  is,  the 
judgments  or  acts  of  courts  of  justice,  may  reduce  men's 
acts  of  any  sort  to  a  certain  value,  whether  they  be 
acts  of  benefit,  or  of  injury  and  injustice.     And  when  a 
certain  value  is  set  upon  such  action,  it  creates  a  debt 
to  the  party  to  whom  it  is  by  law  appointed,  for,  though 
there  be  no  actual  contract,  yet  the  debt  arises  ex  quasi 
contractu;  for  as  it  is  common  justice  to  repair  injuries, 
so  when  the  law  has  settled  the  compensation  of  the 
uijuryy  the  law  supposes  a  contract  engaging  the  party 
to  make  a  compensation.     Besides,  the  law  being  the 
common   rule  to   settle   all  disputes,   when   once   the 
quantum  of  the  damage  or  injury  is  adjusted  by  the 
decision  of  one  of  its  courts,  that  decision  or  judgment 
ought,  in  right  reason  to  create  a  debt,  as  much  as  if  the 
parties  themselves  had  chosen  arbitrators  to  determine 
between  them,  who  had  awarded  a  certain  sum  of  money, 
which,  as  has  been  already  observed,  might  be  reco- 
vered by  an  action  of  debt."     So  Blackstone  says  (c), 
'^  That  if  one  hath  once  obtained  a  judgment  against 
another  for  a  certain  sum,  and  neglects  to  take  out  exe- 
cution thereupon,  he  may  afterwards  bring  an  action  of 

(a)  OugJbton,  ord*  Jtuiie.  tit.  (b)  Gilbert^ s  Law  and  Equi- 

(c)  3  Comm.  159. 

debt 
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1832.       debt  upon  thU  jadgment,  and  shall  not  be  put  upon  the 
^      ^  '   '     proof  of  the  original  cause  of  action;  but  upon  shewing 
V.  the  judgment  once  obtained,  still  in  full  force,  and  yet 

BuGH.  unsatisfied,  the  law  immediately  implies  that  by  the 
original  contract  of  society  the  defendant  hath  contracted 
a  debt,  and  is  bound  to  pay  it«"  The  principle^  there* 
fore,  laid  down  by  Lord  Tenterden  in  Carpenter  t. 
ThonUoHf  that  an  action  on  a  judgment  only  lies  whert 
the  Court  can  review  the  grounds  of  the  judgmenti 
appears  too  narrow,  for  that  would  exclude  actions  on 
judgments  of  record.  Even  in  CarpetUer  v.  Tkomtonf 
Lord  Tenterden  takes  a  distinction  between  the  judg- 
ments of  courts  in  this  country  and  those  of  foreign 
courts.  The  decision  in  Hefib/  v.  Soper  shews  that  it 
was  not  intended  to  lay  down  the  principle  so  broadly 
as  it  appears  in  Carpenter  v.  Thornton,  There  it  was 
held  that  an  action  would  lie  upon  the  decree  of  a 
colonial  court  of  equity  for  the  balance  of  an  account 
between  partners.  In  such  action  the  Court  would  look 
at  the  substance,  without  regarding  the  form  of  the  pro- 
ceedings upon  which  the  decree  was  founded.  And 
Courts  here  do  not  exact  the  proof  of  strict  regularity  in 
the  proceedings  of  foreign  courts.  In  Mdony  v.  Gib* 
dons  (a)  the  Court  assumed  that  the  attorney  in  the 
foreign  court  was  well  appointed;  and  if  the  judgment 
in  such  a  court  appear  to  be  final,  Bemardi  v.  Mat* 
teux{b)j  it  has  always  been  held  that  an  action  lies  here 
for  the  amount     Walker  v.  Witter,  (c) 

4.  Whether  Mattei  was  the  person  entitled  to  claim 
damages  was  altogether  a  question  for  the  Court  of 
Vice  Admiralty,  Sinclair  v.  Fraser  (d),  which  cannot  be 
presumed  to  have  erred  so  far  as  to  have  admitted  im- 
proper parties  to  the  suit ; 

(a)  %Campb.so%.  (c)  Dough  i, 

(b)  DougLsiS'  (d)  ^oHoweil's  St.  rr.468. 

5.  And 
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dushre  jitfrisdiction  in  the  question  of  prize.    So  that  the 

OMirts  here  will  not  interfere  by  prohibition,  even  if  they 

take  a  view  of  the  law  on  that  subject  different  from  the 

^iew  taken  by  the  Admiralty  Court ;  Lord  Camden  v. 

Jlome  {a) ;  and  whatever  is  incidental  to  such  a  question, 

as  the  amount  of  damage  or  the  like,  can  also  only  be 

tried  there ;  Faith  v.  Pearson  (i),  Smart  v.  Wolff  {(^ ;  but 

when  the  amount  to  be  paid  has  been  once  ascertained,  a 

debt  is  established,  the  discharge  of  which  the  Courts  here 

will  enforce  by  the  same  remedies  as  any  other  debt. 

TiNDAL  C.  J.  Shaped  as  these  proceedings  are,  the 
Court  cannot  with  sufficient  certainty  see  on  the  face  of 
them  that  which  is  necessary  to  make  the  Defendant 
liable  in  this  action;  and  what  weighs  most  with  me 
IS,  that  the  Defendant  nowhere  appears  to  have  been 
brought  within  the  jurisdiction  of  the  Vice  Admiralty 
Court,  but  that  the  proceedings,  as  set  out,  are  upon 
the  face  of  them  imperfect  The  only  mention  of  the 
Defendant  is  where  the  captured  vessel  is  styled  *^  Im 
Madona  delta  Lettera^  taken  by  his  Majesty's  ship  of  war 
Glattonj  George  Miller  Elighj  Esq.  commander,  and 
brought  to  MaltaJ*  Now  that  mode  of  expression  does 
not  convey  the  idea  that  Btigh  was  present  on  the  occa- 
sion of  the  proceedings  in  the  court  at  Malta^  for  a  cap- 
tured vessel  is  commonly  sent  to  port  for  condemnation  in 
charge  of  a  prize  master.  Neither  does  it  appear  that  he 
was  present  in  October  1810,  when  application  was  made 
for  a  monition ;  for  it  is  granted  upon  an  allegation  that 
die  proctors  had  made  ^^  repeated  applications  to  the  cap- 
tor's agent  for  the  payment  of  the  amount  of  the  special 
damages  as  confirmed,  but  that  they  had  not  been  able 

{a)  iH.  J}/.  476.     aT.  R.  {b)  ^Maribmlltizz. 

38).     6  Br.  P.  C.  203.  (e)  3  T.  R.  3ft3.  343.  345* 
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to  obtain  the  same."  On  the  contrary^  it  appears,  from 
the  language  of  the  return  to  the  monition,  that  be  was 
not  present,  the  deputy  marshal  certifying  that  ^^  the 
monition  was  not  served  on  the  within-named  George 
Miller  Bligh^  by  reason  of  his  having  left  the  island 
some  time  ago,  and  that  he  has  not  at  present  returned 
to  Malta.**  It  is  left  in  uncertainty  when  he  quitted 
the  island,  and  we  may  fairly  infer  that  if  it  had  been 
possible,  it  would  have  been  stated  on  the  proceedings 
that  he  was  present  But  I  do  not  rely  on  that  alone, 
for  his  personal  attendance  was  not  strictly  necessary, 
and  it  was,  as  has  been  forcibly  urged,  his  duty  to  pro- 
ceed to  a  port  for  the  due  condemnation  of  the  captured 
vessel.  Still  there  was  something  to  be  done  in  the 
Admiralty  Court  on  his  part  and  with  his  authority; 
the  appointment  of  a  proctor  ought  to  have  been  pro- 
perly authenticated ;  and  if  that  took  place,  I  cannot 
see  why  the  statement  of  it  is  omitted  on  this  transcript. 
A  proctor  has  much  more  power  than  an  attorney ;  he 
is  styled  dominus  litis;  he  is  appointed  with  solemnity 
by  an  instrument  under  seal,  or  by  the  Judge ;  and  his 
appointment  is  a  matter  of  record;  Clerke^s  Praxts, 
2d  part.  It  appears,  pn  this  transcript,  that  all  the 
proceedings  of  the  Court  have  not  been  set  out,  for  it 
recites,  ^^  The  Judge  having  pronounced  the  goods  to 
belong  as  claimed,  and  bi/  interlocutory  decree  the  same 
to  be  restored  to  the  claimant  for  the  use  of  the  owners 
and  proprietors;"  but  this  interlocutory  decree  is  no- 
where set  out  Now  it  was  the  business  of  the  Plaintifi  at 
least  to  make  the  necessary  selection  for  the  information 
of  this  Court ;  and  the  fair  inference  from  the  omissions 
is,  that  the  whole  of  the  proceedings,  if  set  out,  would 
not  have  shewn  the  appointment  of  any  proctor  for 
Bligh.  It  further  appears  that  no  agent  of  Blights  re- 
sided in  Malta,  The  monition  indeed  is  served  on 
Robej'tson,  but  in  the  next  proceeding  it  is  stated  that 

Jackson 
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JacJcson  appeared  for  him,  and  ^^  alleged  him  not  to  be 
^he  agent  of  his  Majesty's  ship  Glatton^  and  that  he 
^¥as  not  in  possession  of  any  effects  belonging  to  the 
said  ship."  This  allegation  is  not  contradicted,  but 
thereupon  the  proceedings  terminate;  from  which  we 
must  infer  that  the  apph'cants  were  incompetent  to  deny 
the  allegation  of  Jackson^  and  that  Acbej-tson  must  be 
taken  not  to  have  been  the  agent  of  the  Defendant.  If 
so,  the  proceedings  against  him  have  been  carried  on 
when  neither  he  was  present  nor  any  proctor  or  agent 
to  attend  to  his  interests.  And  thou<;h  the  Plaintiff*  has 
set  out  the  monition,  which  is  in  the  nature  of  a  writ  of 
execution,  he  has  nowhere  stated  the  judgment  on  which 
tliat  monition  is  grounded.  When  the  Plaintiff*  had 
the  power  of  producing  the  proceedings  which  have 
been  thus  withheld,  we  should  proceed  in  the  dark  if 
without  more  precise  information  we  were  to  hold  the 
Defendant  liable.  It  is  of  extreme  importance  that  the 
Plaintiff*  should  be  held  strictly  to  the  proof  of  his 
claim,  for  the  consequences  would  be  serious  to  the 
Defendant  if  he  should  be  held  liable  to  this  demand 
after  a  lapse  of  twenty-two  years ;  when  he  can  neither 
investigate  the  claim  nor  recover  over  from  parties  who 
originally  might  have  been  liable  to  contribute.  The 
ground  of  my  decision,  however,  is,  that  I  do  not  see 
my  way  on  these  proceedings,  which  are  manifestly  so 
imperfect,  to  find  the  Defendant  liable.  On  that  ground 
alone  I  think  there  ought  to  be  judgment  of  nonsuit. 


Park  J.  It  is  not  necessary  for  us  to  proceed  on 
any  other  ground  than  the  glaring  defect  of  these  pro- 
ceedings. No  libel  is  stated,  no  responsive  allegations. 
It  does  not  appear  for  whom  Mattel  claimed,  nor  what 
was  the  judgment  on  the  subject  of  damages;  the  mo- 
nition is  ordered  to  be  served  on  Bligh  or  his  agent, 
and    it  is  served  on   Robertson^   who  disclaims  being 

agent, 
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1832.       agent,  or  having  any  effects  of  the  captors.     In  short, 

"'  '         the  whole  proceedings  are  so  imperfect  that  it  is  im- 

V.  possible  for  us  to  come  to  any  decision  on  them,  and 

BuGH.       after  a  lapse-  of  twenty-two  years,  the  case  has  an  ex- 

treYnely  su^icious  appearance. 

Gaselee  J.  I  think  there  can  be  no  doubt  of  the 
authority  of  this  Court  to  entertain  the  Plaintiff's  suit, 
if  the  judgment  in  the  Vice  Admiralty  Court  had  been 
properly  set  out;  for  that  judgment  appears  to  have  been 
final.  And  as  to  the  appearance  of  the  Defendant  BUgi^ 
there  is  a  great  deal  in  the  argument,  that  he,  as  captor, 
was  bound  to  take  the  cause  into  the  court  at  Malia :  but 
the  ground  of  my  decision  is,  that  this  transcript  discloses 
no  decree  for  the  payment  of  any  specific  sum  :  (or  the 
monition  is  no  part  of  the  judgment ;  it  is  either  the 
univalent  of  a  writ  of  execution,  or  a  prelude  to  it  by 
way  of  attachment;  and  this  Court  cannot  consider  an 
instrument  in  such  a  form  as  sufficient  evidence  of  a 
judgment  to  the  same  amount.  The  transcript,  there- 
fore, being  defective  in  not  stating  a  decree  for  any 
specific  amount,  the  Plaintiff  has  failed  to  establish  any 
cause  of  action,  and  a  nonsuit  must  be  entered. 

Alderson  J.  I  am  of  the  same  opinion.  The  pro- 
ceedings, as  set  out,  are  too  imperfect  to  enable  us  to 
give  any  judgment  but  that  of  nonsuit.  The  Plaintiff 
sues  as  administrator  of  Mattei,  and  should,  therefore, 
shew  who  Mattel  was,  and  in  what  right  he  claimed. 
But  many  important  parts  of  the  proceedings  are  not  set 
out,  such  as  the  appointment  of  a  proctor  for  the  Defend- 
ant Blighj  and  the  statement  in  detail  of  MattePs  claim. 
The  Court  directs  the  restoration  of  part  of  the  cargo, 
and  refers  it  to  a  body  of  merchants  to  ascertain  the 
amount  of  damage,  if  any,  sustained  by  the  owners  of 
the  property.    The  report  of  the  merchants  is  stated 

to 
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tx)  have  been  afterwards  confirmed,  but  what  the  report 
^vas  nowhere  appears,  nor  the  amount  found  to  be  due 
for  damages;  for  the  monition  cannot  be  taken  as  part 
of  the  judgment  of  the  court,  or  evidence  of  the  sum 
specified  in  the  decree.  If  the  proceedings  stopped 
there,  they  would  be  too  imperfect  for  us  to  rest  any 
decision  upon  them,  but  the  monition  ordering  that  a 
certain  sum  shall  be  paid  by  the  agent  of  the  captor,  is 
served  upon  Robertson^  who  disclaims  the  agency,  or 
that  he  has  any  effects  belonging  to  the  Glaitouj  and 
what  is  done  after  that  does  not  appear.  It  is  perfectly 
consistent  with  all  that  appears  on  this  record,  that 
another  monition  may  have  issued,  and  that  the  money 
may  have  been  paid.  The  proceedings  set  out,  being 
therefore  so  imperfect,  the  Court  has  no  alternative  but 
to  pronounce 

Judgment  of  nonsuit. 


1882. 


Duncan  v.  Passenger. 

TTPON  special  demurrer  it  was  objected  that  the 
declaration  in  this  cause  was  destitute  of  any  alle- 
gation of  venue.  In  the  margin  alone,  there  was 
'^  Middlesex  to  wit;  "  and  a  certain  day  being  specified, 
all  the  material  facts  were  alleged  to  have  taken  place 
**  then  and  there." 


The  county  In 
the  margin  of 
the  declar- 
ation held  a 
sufficient 
vettugf  on 
special  de- 
murrer. 


Adams  Seijt.  argued,  that  though  this  might  suffice 
on  general  demurrer,  Mellor  v.  Barber  (a),  to  allow  it 
on  special  demurrer,  would  be  to  dispense  with  the  ne- 
cessity of  observing  any  of  the  formal  rules  of  pleading, 
more  especially  of  alleging  facts  with  the  ancient  certainty 
as  to  time  and  place. 

(a)  3  T.  R.  387. 

Sed 


fise 
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*  -  ]  there"  must  apply  to  the  county  named  in  the  margin, 

^,  and  is,  therefore,  a  sufficient  allegation  of  place. 

Passenger.  Judgment  for  Plaintiff. 


jlprii  a;. 

From  a  cove- 
nant in  the 
Defendant's 
lease*  to  con- 
tribute with 
other  occu- 
piers of  the 
lessor's  pro- 
perty a  rate- 
able proportion 
of  the  expense 
of  keeping  up 
paths  used  in 
common  be- 
tween them, 
coupled  with 
the  fact  that 
the  Plaintiff 
had  always 
used  a  path 
between  his 
house  and 
the  Defend- 
ant's from  a 
period  anterior 
to  the  Defend- 
ant's lease,  and 
that  there  was 
no  other  path 
to  which  the 
covenant  could 
apply^  the 
Court  inferred* 
that  the  soil  of 
thepathywhich 
was  included  in 
in  the  Plaintiff. 


\ 


Oakley  v.  Adamson. 

TN  this  action  the  Plaintiff  claimed  a  right  of  waV  alon^ 
a  passage  between  his  house  and  the  Defendantfa,  tin- 
der a  lease  granted  to  him  in  1819,  but  the  property  was 
in  Middlesex^  and  the  lease  not  being  registered,  It  coaM 
not  be  produced  in  evidence.  The  Defendant  $t  the 
trial  relied  on  a  registered  lease  of  1820,  from  the  same 
lessor,  which  conveyed  to  him  all  ways,  &c.  and,'withoat 
exception  or  qualification,  the  soil  over  which  the  Plain- 
tiff claimed  the  right  of  way. 

The  Defendant's  lease,  however,  contained  a  cove- 
nant, by  which  he  engaged  to  contribute  with  the  other 
occupiers  of  the  lessor's  property,  a  rateable  proportion 
of  the  expens  of  keeping  up  paths,  &c  used  in  com- 
ition  between  tnem;  and  it  was  proved  by  a  former 
occupier  of  the  Defendant's  house,  in  partnership  w!th 
the  Defendant  at  the  time,  that  the  Plaintiff  bad  used 
the  path  in  question  ever  since  he  came  to  occupy  his 
premises  in  1814*,  and  that  there  was  no  other  path  to 
which  the  covenant  could  apply.  The  jury  found  for  the 
Plaintiff  a  right  of  way  on  foot. 

Andrews  Serjt.  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  absolute  grant  of  the  soil  to  the 
Defendant  was  incompatible  with  the  right  of  way 
claimed  by  the  Plaintiff  under  the  same  lessor. 

the  demise  to  the  Defendant,  was  demited  subject  to  a  right  of  way 

Wilde 
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JVilde  Serjt.,  who  shewed  cause,  relied  on  the  cove- 
nant in  the  Defendant's  lease,  which,  explained  by  the 
usage,  was  sufficient  to  shew  that  the  lessor  had  granted 
the  premises  to  the  Defendant  subject  to  the  right  of  way. 

Andrews  contended,  that  the  Defendant's  lease,  con* 
▼eying  to  him,  without  ambiguity,  an  absolute  right  in 
the  soil,  ought  not  to  be  qualified  by  parol  evidence. 

TiNDAL  C.  J.  The  lease  containing  the  grant  of  the 
right  of  way  to  the  Plaintiff  cannot  be  read,  and  we 
may  assume  that  the  lessor  meant  to  convey  the  soil  of 
the  passage  in  question  to  the  Defendant :  but  he  has  also 
inserted  in  his  lease  to  the  Defendant  a  covenant  that 
the  Defendant  shall  contribute  with  the  other  occu- 
piers a  rateable  proportion  of  the  expense  of  repair- 
ing  paths,  &c.  enjoyed  in  common ;  and  there  is  no 
path  but  the  path  in  question  to  which  the  covenant 
can  apply.  Are  we  to  give  any  effect  to  that  covenant 
or  not?  If  we  are  to  do  so,  the  lease  to  the  De- 
fendant is  not  incompatible  with  the  grant  of  a  prior 
right  of  way  to  the  Plaintiff.  On  the  face  of  the  lease 
Aere  is  a  stipulation  consistent  with  the  existence  of  a 
right  in  some  other  person :  we  may,  therefore,  look  at  the 
fiicts  to  explain  the  nature  of  this  stipulation,  and  they 
shew  that  the  Plaintiff  used  the  way  from  a  period  an- 
terior to  the  date  of  the  Defendant's  lease,  and  while 
the  Defendant's  partner  occupied  the  adjoining  pre- 
mises. We  are,  therefore,  satisfied  that  the  Defendant 
had  notice  that  he  took  this  property  subject  to  a  ser- 
vitude or  right  of  way,  and  that  the  verdict  ought  not 
to  be  disturbed. 


SS7 


1832. 
Oakley 

V. 

Adamsok. 


Park  J.  Assuming  that  the  Defendant  took  the  soil 
of  the  passage  under  his  lease,  where  is  the  incon- 
sistency that  another  should  have  a  right  of  way  over 
it.     C!oupling  the  testimony  in  the  cause  with  the  cove- 

VoL.  VIII.  B  b  nant 
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nant  in  the  Defendant's  lease,  I  think  it  dear  that  the 
lessor  did  not  mean  to  derogate  from  the  Flaintiflf's 
right  of  way. 

Gaselee  J.  As  there  was  no  other  path  to  which 
the  covenant  could  apply,  the  parol  evidence  puts  an  end 
to  the  case. 

Alderson  J.  I  am  of  the  same  opinion.  The  que^^ 
tion  is  merely  on  the  construction  of  the  Defendants 
lease. 

Rule  discharged,  (a) 

{a)  Morris  v.  EdgingtoHf  3  Taunt.  14.  Kocystra  v»  JUuas  and 
Otbersf  5  -B.  Cff  -^.  830. 


Jptii  30.     Hancock  and  Another,  Assignees  of  Nicholles, 

a  Bankrupt,  v.  Caffyn. 


Defendant*  a 
leaseholder, 
underlet  to 
N.  and  put 
him  in  po6- 
tcssion  under 
an  agreement 
to  grant  a 


/^AFFYN,  being  possessed  of  a  house  which  he  held  oq 
a  long  lease  from  Harrison  the  owner,  put  NickoUes 


in  possession  of  it  by  an  agreement  under  seal  bearing 
date  September  10.  1828,  in  which  he  covenanted  to 
grant  NichoUes  a  lease  of  the  premises  by  indenture 
when  NichoUes  should  have  paid  for  furniture  and  other 
lease  when  iV.   considerations,  1200/.,  which  he  was  to  do  by  install 

should  have  .  ^ 

paid  z2oo/.,      ments  in  three  years:  NichoUes  covenanted,  in  the  mean 
which  he  was    time,  to  pay  250/.  a-year  to  Caffyn  for  the  rent;  and 

ttahnents  'in"      ^^^^  ^^  ^^  ^^^^  ^^^^^  ^^  arrear  Caffyn  should  be  at  liberty 

to  enter  and  distrain. 


NichoUes  duly  paid  his  rent  to   Caffyn^  but  Q^fyn 
omitted  to  pay  what  was  due  from  himself  to  Harrisons 


three  years, 
in  the  mean 
time  paying 
rent  at  certain 
days  to  De- 
fendant, subject  to  dbtress  for  nonpayment.    Defendant  received  rent  from  JV.  but 
omitted  to  pay  the  superior  landlord,  who  distrained  on  N.  for  arrears  due  from  De» 
fendant.     N.  having  become  bankrupt,  Held,  that  the  damage  incurred  by  Urn  dii* 
tress  was  a  cause  of  action  on  which  his  assignees  might  sue. 

where- 
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whereupon,  on  the  21st  of  October  1829,  when  only  a 
quarterns  rent  was  due  from  Nichoiles  to  Cqffyn^  Har^ 
risoTiy  the  superior  landlord,  distrained  on  NkhoUes  for 
1252.,  being  half  a  year's  rent  due  from  Cqffyn  to  Hav" 
rison  on  the  24th  of  Jtdy  preceding.  NichoUe^s  goods 
were  sold  to  a  disadvantage,  and  he  had  also  to  defray 
the  expense  of  the  distress.  Shorly  afterwards  Caffyn 
himself  distrained  for  a  quarter's  rent.  Nichoiles  then 
became  bankrupt,  and  his  assignees  brought  this  action 
against  Caffyn  for  the  damage  incurred  by  Nichoiles  in 
having  been  so  as  aforesaid .  subjected  to  HarrisorCs 
distress. 

The  first  count  of  the  declaration  stated,  that  before 
and  at  the  time  of  committing  the  grievance  by  Defend- 
ant, as  thereinafter  next  mentioned,  the  Defendant  held 
and  enjoyed  a  certain  messuage,  cottage,  and  premises, 
situate  in  the  parish  of  St.  George^  Han&oer  Square^  in 
the  county  of  Middlesex^  as  tenant  thereof  to  one  John 
Harrison^  at  and  under  a  certain  yearly  rent,  to  wit,  the 
yearly  rent  of  250/.  payable  by  Defendant  to  said  John 
Harrison^  to  wit,  at  London:  that  whilst  Defendant 
ins  such  tenant  to  J.  Harrison^  and  before  and  at  the 
time  of  committing  the  grievance  thereinafter  next  men- 
tioned, and  before  John  Nichoiles  became  a  bankrupt, 
to  wit,  on  the  21st  October  1829,  to  wit,  at  &c.,  John 
Nichoiles^  at  the  special  instance  and  request  of  De- 
fendant, had  become  and  was  tenant  to  Defendant  of 
said  messuage,  cottage,  and  premises,  with  the  appur- 
tenances, at  and  under  a  certain  yearly  rent,  to  wit, 
the  yearly  rent  of  250/.,  payable  to  Defendant  quar- 
terly on  the  10th  December ^  1 0th  Marchy  lOth  June^  and 
10th  September  in  every  year,  to  wit,  at  &c. ;  and  there- 
upon it  then  and  there  became  and  was  the  duty  of  De- 
fendant, so  long  as  Defendant  continued  such  tenant  to 
J.  Harrison^  and  so  long  as  J.  Nichoiles  continued  such 
tenant  to  Defendant,  to  pay  said  first-mentioned  rent  to 
Jl   Harrison^   and    to    indemnify  and  save    harmless 

B  b  2  J.  Nichoiles 
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Hakocx:k 

v. 
Catfyn. 


fj.  Nicholles  from  and  against  the  payment  of  any  of  sairf 
rent  so  payable  to  J.  Harrison  over  and  beyond  the 
amount  of  said  rent  so  payable  to  Defendant  as  afore- 
said, which  might  be  due  and  in  arrear  from  J^NichaUes 
to  Defendant,  and  from  and  against  any  distress,  or  costs, 
charges,  damages,  or  expenses  which  should  or  might  be 
made,  arise,  or  happen  to  J.  NichoUes  for  or  by  reason  of 
the  non-payment  thereof;  and  although  said  tenancy  of 
Defendant  to  J.  Harrison^  and  said  tenancy  of  «/.  A7- 
ehoUes  to  Defendant,  was  and  continued  for*  a  long  time 
until  and  after  the  committing  of  the  grievances  there- 
after next  mentioned,  and   although   a  small   sum  of 
money  only,  to  -wit,  the  sum  of  84/.  175.  \0d.  of  rent 
was  due  and  in  arrear  from  J.  Nicholles  to  Defendant 
at  the  time  of  committing  the  grievances  thereinafter 
mentioned,  yet  Defendant,  not  regarding  his  duty  afore- 
said,  but  contriving  and  fraudulently  intending  to  injure 
and  defraud  J.  Nicholles  in  that  behalf,  before  he  be- 
came a  bankrupt,  and  said  Plaintiffs,  as  assignees,  as 
aforesaid,  after  he  became   a  bankrupt,  did   not  nor 
would,  during  the  continuance  of  said  tenancies,  pay 
said  first- mentioned  rent  to  J.  Hamson^  or  save  harm- 
less or  indemnify  J.  Nicholles  according  to  his  duty,  but 
wholly  neglected   so  to   do;   and   by   reason   thereof, 
during  the  continuance  of  said  tenancies,  and  before 
tT.  Nicholles  became   a  bankrupt,   to   wit,   on   &c^  at 
&c.,  a  certain  distress  was  made  by  and  on  the  be- 
half of  J,  Harrison  on  divers  goods  and  chattels  of 
J.  NichoUeSj  to  wit,  &c.,  of  great  value,  to  wit,  of  the 
value  of  400/.,  then  in  and  upon  said  messuage^  cottage, 
and  premises,  for  a  certain  sum  of  money,   being  in 
amount   much   over   and   bevond  the  amount  of  said 
rentso  due  and  in  arrear  from  J.  Nicholles  to  Defends 
ant,  to  wit,  the  sum  of  125/.  then  due  and  in  arrear 
from  Defendant  to  J,  Harrison  for  and  in  respect  of 
said   rent  so   payable  to  him  as  aforesaid:    and  said 
J.  Harrison  afterwards,  to  wit,  on,  &c«,  at  &c^  sold 

said 
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said  goods  and  chattels  as  such  distress  as  aforesaid, 
for  and  towards  payment  and  satisfaction  of  said  rent  so 
due  and  owing  to  him  from  Defendant,  and  of  the 
costs  aad  charges  of  said  distress,  and  incidental  thereto; 
and  t/.  NichoUes  before  his  bankruptcy,  and  said  Plain"- 
tiffs,  as  assignees  as  aforesaid,  since  his  bankruptcy,  had 
been  and  were  much  prejudiced,  injured,  and  damni- 
fied by  means  of  the  premises,  to  wit,  at  &c. 

There  were  several  other  counts,  varying  the  state- 
neot  of  the  same  injury,  and  claiming  damages  for 
the  distress  by  Cqffyti  at  a  time  when,  in  conse- 
quence of  the  payment  to  Harrison^  nothing  was  due. 
By  the  agreement  of  lOth  of  September  1828,  in  con- 
federation of  400/.  paid  down,  and  1200A,  with  in- 
terest^ to  be  paid  by  instalments  in  three  years,  Caffyn 
agreed  to  sell  NichoUes  the  furniture  on  the  premises, 
and  covenanted  that  he  would,  immediately  after  the 
full  payment  of  the  sum  of  1 200/.  and  interest,  pur- 
suant to  the  covenant  in  that  behalf  thereinafter  con- 
tained, well  and  effectually,  by  indenture,  demise  and 
lease  unto  the  said  J.  NichoUeSj  his  executors,  admi- 
nistrators, and  assigns,  all  that  messuage  or  tenement 
situate  and  being  No.  21.  in  Lffuoer  Grosvenor  Street^ 
in  the  parish  of  St  George^  Hanaoer  Square^  in  the 
county  of  Middlesex^  with  the  cottage  built  behind  the 
same,  and  all  the  appurtenances  thereunto  belonging,  as 
the  same  had  been  for  some  time  prior  to  the  execution 
of  that  agreement,  in  the  occupation  of  the  said  «/•  Caf- 
fyn^  and  of  which  possession  had  been  or  was  intended  to 
be  given  that  day  to  the  said  i7.  NichoUes  s  to  hold  the  same 
unto  him  the  said  J.  NichoUes^  his  executors,  adminis- 
trators, and  assigns,  from  the  day  of  the  date  of  that 
agreement,  for  the  term  of  twenty-five  years,  at  the  yearly 
rent  of  250/.,  payable  quarterly ;  that,  in  such  indenture 
of  lease  there  should  be  contained  the  like  covenants  and 
agreements  on  the  pait  of  the  said  J.  NichoUes^  his  exe- 

B  b  3  cutors, 


1332. 


S6€ 


CASES  IN  EASTER  TERM 


1S32. 


CQtorSj  administrators,  and  assigns,  as  were  contained  on 
the  part  of  the  lessee  in  the  indenture  of  lease  whereby 
the  said  J,  Cqffyn  held  the  said  premises,  with  others, 
and  also  all  other  usual  and  reasonable  coTenants,  pro- 
visions, clauses,  and  agreements  whatsoever.  NickaUa 
then  covenanted  that  he  would,  ^^in  the  mean  time, 
and  until  such  lease  should  be  granted,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  JC  Caffyfh 
his  executors,  administrators,  and  assigns^  the  said 
yearly  rent  or  sum  of  250/.  on  the  respective  days  and 
in  the  manner  thereinbefore  appointed  for  payment  of 
the  same;  and  also  well  and  truly  observe,  perfofroy 
and  keep  all  and  singular  the  covenants  and  agreements 
which  would  be  to  be  performed  and  kept  by  him  the 
said  (7.  Nic/iolleSi  his  executors^  administrators,  or  as 
signs,  in  case  the  said  lease  was  actually  granted :  Pro- 
vided always,  and  the  said  J.  NichoUes  did  thereby  for 
himself  his  heirs,  executors,  administrators,  and  assigns^ 
covenant,  grant,  and  agree  to  and  with  the  said  John 
Caffyrij  his  executors,  administrators,  and  assigns,  that 
if  at  any  time  thereafter,  before  the  said  lease  should  be 
granted,  the  said  yearly,  rent  or  sum  of  250/.,  or  any 
part  thereof,  should  be  unpaid  for  the  space  of  fourteen 
days  next  after  any  or  either  of  the  quarterly  days  of 
payment  thereinbefore  appointed  for  payment  of  the 
same,  then  it  should  be  lawful  for  the  said  John  Caffj/Hj 
his  executors,  administrators,  or  assigns,  to  enter  upon 
the  said  premises  thereinbefore  agreed  to  be  demised,  or 
any  part  thereof,  and  to  distrain  for  so  much  of  the  said 
quarterly  rent  as  should  be  in  arrear." 

Damage  to  a  considerable  amount  having  been  proved 
at  the  trial,  a  verdict  was  found  for  the  Plaintiff,  with 
leave  for  the  Defendant  to  move  to  set  it  aside  and  enter 
a  nonsuit  on  objections  taken  at  the  trial. 


Jones  Serjt.  moved  accordingly  on  three  objections, 
First,  that  the  Defendant  had  no  such  duty  to  per- 
form 
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form  towards  Nichclles  as  that  required  at  bis  hands^ 
luiless  the  relation  of  landlord  and  tenant  existed  be- 
tween bim  and  NichoUes ;  that  such  relation  could  not 
«xist  without  an  actual  demise ;  and  that  the  agreement 
<iS September  10.  1628  contained  no  such  demise. 

Secondly,  that  if  a  tenancy  could  be  assumed,  and 
aucb  a  duty  be  implied,  the  remedy  was  by  action  on 
the  written  agreement,  and  not  by  an  action  on  the 
Case  for  a  supposed  breach  of  duty*. 

Thirdly,  that  the  right  of  action,  if  any,  was  one 
which  did  not  pass  to  the  assignees  of  the  bankrupt. 

He  also  objected  to  the  amount  of  damages. 

A  rule  nisi  having  been  granted. 


Wilde  and  Spankie  Serjts.  showed  cause.  The  agree«> 
ment  of  the  10th  of  September  1828  establishes  the  rela-* 
lion  of  landlord  and  tenant,  by  giving  Nichollcs  imme*- 
diate  possession,  stipulating  for  the  payment  of  rent, 
and,  above  all,  containing  a  power  of  distress. 

If  the  relation  of  landlord  and  tenant  be  assumed,  it 
is  a  consequence  of  the  contract  which  creates  it  that 
the  landlord  should  impliedly  be  responsible  for  the 
^oiet  enjoyment  of  the  tenant ;  and  for  the  disregard 
of  this  duty  the  tenant  may  sue  in  assumpsit  or  in  case, 
akbough  the  details  of  the  contract  are  contained  in 
an  instrument  under  seal.  In  Burnet  v.  ljynch{a)y  it 
was  held  that  case  (not  caoenanty)  lay  by  the  assignor 
against  the  assignee  of  a  lease  assigned  by  deed  pcU^ 
upon  his  implied  duty  to  perform  the  covenants  in  the 
original  lease,  although  the  assignor  had,  by  the  as- 
signment, parted  with  all  his  interest;  and  although 
tusumpsit  might  lie,  that  case  was  the  better  form  of 
action  for  the  injury  sustained  by  the  assignor  in  con- 
sequence of  the  assignee's  breaches  of  covenant. 


{a)  %D.t5fR.36B. 
Bb  4 
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'And  this  riglit  of  action  passes  to  the  banknipt's  ai^ 
signees ;  for  though  they  cannot  sue  for  an  injury  to  the 
person  of  the  bankrupt,  injury  to  his  property,  wbich 
diminishes  the  fund  available  for  creditors,  gives  the 
bankrupt's  assignees  that  right  of  compensation  oS  which 
the  creditors  are  to  have  the  beneBt.  In  Smiik  ?• 
Ccffin{a\  Butter  J.  said,  ^^The  Court  is  bound  to  conatme 
the  bankrupt  laws  in  the  most  liberal  and  bene6cial 
manner  for  the  creditors.  I  therefore  hold,  that  eveiy 
species  of  right,  of  which  by  any  possibility  profit  ean  be 
made,  passes  to  the  assignees."  In  like  maniw»  ever 
since  the  statute  4  Ed.  3.  c,  7.9  executors  have  been 
entitled  to  recover  in  respect  of  any  damage  to  the  pro* 
perty  of  their  testator,  although  an  action  for  injuries  to 
the  testator's  person  does  not  accrue  to  them* 


thnes.  The  stipulation  for  a  lease  to  be  granted  after 
the  payment  of  a  certain  sum  of  money  is  conclusive  to 
shew  that  the  agreement  between  NuAoUes  and  Cnjfy* 
did  not  operate  as  an  actual  demise,  but  merely  as  an 
agreement  for  a  demise :  Dunk  v.  Hunter  (6).  But  eveo 
if  it  operated  as  a  demise,  the  Plaintiff  ought  to  have 
sued  on  the  written  contract  He  cannot  resort  to  an  ian- 
plied  contract,  where  there  is  a  writing  to  settle  the  rights 
of  the  parties.  His  remedy,  therefore,  wlas  by  covenant; 
for  though  assumpsit  or  case  may  lie  indifferently  where 
the  Defendant  fills  a  certain  known  character,  as  carrier 
or  banker,  yet  in  ordinary  cases,  if  there  be  a  written 
contract,  the  party  aggrieved  is  confined  to  such  remedy 
as  that  contract  affords  him.  At  all  events,  this  ri^tof 
action  does  not  pass  to  the  assignees :  they  could  not 
baje  sued  in  trover,  for  the  goods  were  rightfully  taken; 
WaUace  v.  King  (c) ;  and  if  they  could  not  recover  the 
goods,  neither  can  they  recover  for  an  injury  occasioned 


<«)  a  H.  Bl.  463.        (b)  sB.^  Aid.  3a».        (c)  1 H.  BL 13. 
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by  taldng  away  the  goods.  There  are  no  words  in  the 
bankrupt  act,  6  G.  4.  c.  16.,  large  enough  to  pass  a  right 
^yf  this  description. 

TiNDAL  C.  J.  I  think  this  rule  ought  to  be  dis- 
ehar^ged;  The  first  objection  which  has  been  made  to 
die  Terdict  for  the  Plaintiff  is,  that  an  allegation  on  the 
feCord  of  a  demise  by  the  Defendant  Caffyn  to  NichcUes^ 
liag  not  been  made  out  in  evidence,  and  that  the  relation 
of  ltitidk>rd  and  tenant  between  them  has  not  been 
Mablished.  The  evidence  adduced  to  establish  that 
point  was  the  agreement  of  the  10th  of  September 
1BS8;  tind  undoubtedly,  in  its  main  object  and  pur- 
p6rt  that  agreement  appears  to  be  executory;  fpr  if 
we  look  at  the  whole  situation  of  the  parties,  much 
remained  to  be  done  before  the  contract  would  be  com- 
plete. Part  of  the  agreement  was,  that  upon  payment 
of  a  stipulated  sum,  a  lease  by  indenture  should  be 
granted ;  and  if  that  had  been  the  whole,  it  would  have 
been  difficult  to  say  that  the  relation  of  landlord  and 
tenant  subsisted :  but  Nicholles  was  to  be  put  into  im- 
mediate possession ;  he  was  to  pay  rent  on  certain  spe- 
cified days;  and  it  is  difficult  to  say  that  the  mere 
atipolation  for  a  future  lease  shall  defeat  the  relation 
which  arises  upon  such  a  stipulation  for  payment  of  rent. 
However,  it  is  not  necessary  to  say  in  this  case  that  there 
was  a  letting  by  actual  demise;  it  is  sufficient  to  say  that 
the  relation  of  landlord  and  tenant  existed,  although 
the  lease  by  indenture  had  not  been  executed;  and  if 
any  doubt  on  that  point  could  arise  from  the  terms  of 
the  agreement,  Caffyn  has  ended  such  doubt  by  his  own 
voluntary  act,  for  in  October  following,  before  any  lease 
by  indenture  had  been  executed,  he  puts  in  a  distress 
for  rent,  which  he  could  not  legally  do  unless  the 
relation  of  landlord  and  tenant  existed.  He  cannot  be 
allowed  to  distrain  on  the  supposition  that  a  tenancy 

existed. 
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existed,  and  afterwards  to  deny  the  existence  of  sucfa 
tenancy. 

The  second  objection  is,  that,  admitting  the  existence 
of  the  tenancy,  there  is  no  such  implied  duty  on  the 
part  of  the  landlord  as  this  action  supposes.  The  duty 
alleged  is,  that  Cq^n,  by  paying  over  to  the  superior 
landlord  the  rent  received  from  the  under-tenant,  should 
protect  the  under-tenant  from  the  superior  landlord's 
distress.  And  that  is  no  more  than  one  of  the  necessary 
consequences  of  the  implied  agreement  on  the  part  of 
every  landlord  for  his  tenant's  quiet  enjoyment.  Even 
if  there  be  no  actual  agreement  by  the  mesne  landlord 
to  pay  over  to  the  superior  landlord  the  rent  received 
from  the  under-tenant  in  order  to  secure  his  quiet  enjoy- 
ment, still,  in  the  case  o{  Burnet  v.  Lynchj  it  was  held  to 
be  an  implied  duty  on  the  part  of  the  assignee  of  a  lease 
to  perform  the  covenants  contained  in  it,  in  order  to 
keep  the  assignor  harmless:  if  that  be  a  duty  in  the 
assignee,  it  is  not  easy  to  see  why  it  should  not  be 
oorrelatively  the  duty  of  the  assignor  to  protect  the 
assignee  by  paying  over  to  the  lessor  the  rent  recaved 
from  the  assignee.  And  Burnet  v.  Launch  is  also  an 
authority  that  case  is  the  more  proper  form  of  action, 
although  assumpsit  may  also  lie.  And  there  are  many 
other  instances  where,  upon  a  duty  which  the  law  im- 
plies, the  remedy  is  either  by  assumpsit  or  case. 

The  third  objection  is,  that,  at  all  events,  no  such 
right  of  action  as  this  passes  to  an  assignee  under  the 
bankrupt  law.  Undoubtedly,  there  is  a  large  class  of 
actions,  in  which,  though  an  action  lies  for  the  bank- 
rupt, the  right  does  not  pass  to  his  assignees;  as  for 
injuries  to  person  or  reputation :  but  we  should  not 
give  due  effect  to  the  statute,  if  we  were  to  hold  that  a 
right  did  not  pass  arising  out  of  an  injury  which  has 
lessened  the  amount  of  the  fund  belonging  to  the  cre- 
ditors.    The  words  of  the  statute  6  G.  4.  c.  16.  are  very 

com- 
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eomprebensiTe;  in  s.  12.  it  is  enacted,  "  That  the  com- 
missioners shall  take  such  order  and  direction,  with  the 
body  of  such  bankrupt,  as  hereinafter  mentioned,  as  also 
^ith  all  his  lands,  tenements,  and  hereditaments,  both 
within  this  realm  and  abroad,  as  well  copy  or  customary 
bold  as  freehold,  which  he  shall  have  in  his  own  right 
before  he  became  bankrupt,  as  also  with  all  such  interest 
in  any  such  lands,  tenements,  and  hereditaments,  as 
such  bankrupt  may  lawfully  depart  withal,  and  with  all 
bis  ni<»iey,  fees,  offices,  annuities,  goods,  chattels,  wares, 
nercbandize,  and  debts,  wheresoever  they  may  be  found 
<Mr  known,  and  make  sale  thereof  in  manner  herein- 
after mentioned,  or  otherwise  order  the  same,  for 
satisfaction  and  payment  of  the  creditors  of  the  said 
bankrupt.'*  And  by  the  sixty-third  section  it  is  enacted, 
^  That  the  commissioners  shall  assign  to  the  assignees, 
for  the  benefit  of  the  creditors  of  the  bankrupt,  all  the  pre- 
sent and  future  personal  estate  of  such  bankrupt,  where- 
soever the  same  may  be  found  or  known,  and  all  pro- 
per^ which  he  may  purchase,  or  which  may  revert, 
fiescend,  be  devised,  or  bequeathed,  or  come  to  him, 
before  he  shall  have  obtained  his  certificate;  and  the 
commissioners  shall  also  assign  as  aforesaid  all  debts 
due  or  to  be  due  to  the  bankrupt,  wheresoever  the  same 
may  be  found  or  known;  and  such  assignment  shall 
vest  the  property,  right,  and  interest  in  such  debts  in 
such  assignees,  as  fully  as  if  the  assurance  whereby 
they  are  secured  had  been  made  to  such  assignees." 
When  the  statute  directs  an  assignment  of  all  the 
bankrupt's  present  personal  estate,  how  can  we  except 
a  right  in  respect  of  which  the  fund  accruing  to  the 
creditors  would  receive  compensation  to  the  extent  to 
which  the  property  of  the  bankrupt  has  been  diminished. 
The  case  of  executors  afibrds  a  close  analogy:  they 
cannot  sue  for  any  injury  to  the  person  of  the  testator ; 
but  in  respect  of  an  injury  to  the  property  which  would 

have 
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1832.        have  formed  part  of  the  assets,   they  are  entitled  to 

„   "  ~        recover. 
Hancock 

V.  As  to  the  amount  of  the  damages,  we  see  no  grounds 

Cafftv.      for  interfering. 

Park  J.  I  am  of  the  same  opinion.  The  Defendapt 
himself  has  put  a  constiniction  on  this  contract  by  d^ 
training  on  the  Plaintiff,  and  shewing  thereby  th^t  h» 
considered  himself  to  stand  in  the  relation  of  landUml; 
Burnet  v.  Lynch  is  in  point  as  to  the  form  of  action;,  and  ^ 
the  right  sought  to  be  enforced  is  one  which  undpablh 
edly  passes  from  the  bankrupt  to  his  assignees.  The 
fallacy  lies  in  the  generality  of  the  term  ^*  personal  ac- 
tion.'' It  is  true,  that  a  right  of  action  for  an  injury  to 
the  person  does  not  pass  to  the  assignee;  but  for  an 
injury  to  the  bankrupt's  personal  property  he  is  entitled 
to  sue. 

Gaselee  J.  If  the  agreement  between  NichoUes  and 
Caffyn  does  not  constitute  a  demise,  I  do  not  know  what 
does.  NichoUes  is  to  enter  into  immediate  possession; 
is  to  occupy  for  many  months  before  an  indenture  of 
lease  is  executed ;  is  to  pay  rent,  and  to  be  subject  to 
distress.  The  objection  as  to  the  form  of  action  is  an- 
swered by  the  decision  in  Burnet  y. Lynch;  and  as  to 
the  right  of  action  not  passing  to  the  assignees,  rights  of 
the  same  kind  have  been  holden  to  pass  under  the  old 
statute,  the  language  of  which  is  not  so  comprehensive 
as  that  of  6  G.4.  c.  16. 


Alperson  J.  concurring,  the  rule  was 


Discharged. 
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Ferryman  v.  Steggall  and  Straight. 


Majj, 


^HIS  was  an  action  on  a  promissory  note  for  108/.  A  general  re- 
given  by  the  Defendants  as  sureties  for  one  Tucker  ?■*   y  a  ««- 
16  St/hesUr  and  Walker^  and  by  Sylvester  and  Walker  bankrupt  it 
indorsed  to  the  Plaintiff.  no^  sufficient 

•'■At  the  trial  before  Gaselee  J.,  London  sittings  in  last  bankrupt  a 
Hildrt/  term,  the  defence  set  up  was,  that  the  note  was  competent 
iHVfen  as  a  security  for  money  which  Tucker  had  bor-  T*"^ jf^ 

°  .  ^"®  creditor, 

rowed  of  Sylvester  at  a  usurious  rate  of  interest ;  and  where  the  i«- 
Tuekerf  against  whom  a  commission  of  bankruptcy  was  «"Jt  of  his 
atfll  in  force,  and  who,  after  his  bankruptcy,  h^d  been  ^quU  Jy© 
discharged  under  the  insolvent  debtors'  act,  was  called  the  creditor  a 
to  prove  the  usury.     The  bankruptcy  took  place  after  "^^'  to  prove 
the  transaction  with  Sylvester,    Whereupon  it  was  ob-  commission. 
jected,  that  Tucker  was  incompetent  to  give  evidence,  The  creditor 
as  the  Defendants,  his  sureties,  would  be  entitled  to    j^  ^  reieaw 
prove  under  his  commission  whatever   they  might  be  to  the  assignee 
adjudged  to  pay  in  this  action,  the  verdict  in  which  ®  ^^Uani 
would  be  evidence  against  him  of  the  amount  of  damage  rupt's  estate, 
sustained  by  the  Defendants.  *»^  ^^«  *>"*- 

Upon  this  the  Defendants  executed  the  usual  general  release  hit 
release  to  Tucker^  when  it  was  further  objected,  that  all  claim  to  a 
Thcker's  estate,  being  vested  in  his  assigness,  the  release  ^^  "*' 
which  had  been  executed  operated  only  as  a  release  of 
his  person,  and  left  his  estate,  which  was  vested  in  as- 
signees,  still   liable   to   the   Defendants'   proof.     The 
witness,  however,  was  admitted,  and  a  verdict  was  found 
for  the  Defendants ;  which 

IVitde  Serjt.  obtained  a  rule  nisi  to  set  aside,  on  the 
ground  that  Tucker  was  incompetent  to  give  evidence, 
notwithstanding  the  above  release. 

Andrews 
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Ferryman 

V. 

Stbqgall. 


Andrews  Serjt,  who  shewed  cause,  after  attempting, 
without  success,  to  shew  that  Tucker  was  not  connected 
with  the  Defendants,  relied  on  the  release  as  having 
restored  his  competency. 

Wilde.  The  Defendants,  in  case  of  a  verdict  agaimt 
them,  would,  notwithstanding  their  release  to  Tuetery  be 
entitled  to  prove  the  amount  under  Tucker's  commia^ 
sion,  without  disturbing  the  previous  dividends,  if  any« 
6  6.4.  c.  16.  5.52.  The  witness,  therefore,  was  in- 
terested to  defeat  the  verdict.  The  Defendants  should 
have  given  to  the  assignees  a  separate  release  of  all 
claim  on  the  bankrupt's  estate,  and  the  bankmpt  shoukl 
have  released  his  claim  to  a  surplus.  Carter  ▼.  Jlb^ 
hotU  {a\ 

TiNDAL  C.  J.  It  seems  to  me,  that,  under  all  the 
circumstances  of  the  case.  Tucker  was  not  an  admissible 
witness.  He  had  been  a  bankrupt,  and  afterwards  in- 
solvent; and  the  proceedings  under  the  commission  of 
bankruptcy  are  not  yet  wound  up.  If  the  Defendants 
could  prove  under  that  commission  for  the  amount  of 
this  verdict,  the  surplus  and  allowance  to  the  bankmpt 
would  be  diminished  in  the  same  proportion.  Now,  the 
the  fifty-second  section  of  6  6. 4.  c.  16.  enables  them  to 
prove  for  such  a  claim,  without  disturbing  dividends 
already  paid.  If  Tucker  had  released  his  right  to  the 
surplus,  perhaps  he  might  have  been  a  competent  wit- 
ness as  far  as  the  bankruptcy  is  concerned.  It  is  not 
necessary  now  to  touch  upon  the  insolvency ;  for,  consi- 
dering the  witness  incompetent  in  respect  of  the  bank- 
ruptcy, we  think  the  rule  should  be  made 

Absolute. 
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Harrison  v.  Wood.  May  x. 

HTHE  Plaintiff  declared  in  assumpsit  for  salary  due  to  A  particular 

him  as  the  Defendant's  travelling  clerk,   and  for  of  demand  is 

r        I      '^o'  ^o  0®  con-* 
the  amount  of  disbursements   he   had  made  for   the  ,tnied  so 

Defendant  rigidly  as  to 

At  the  trial  before  Tindal  C,  J.  he  proved  that  he  had  "^^  f^^^ 

been  introduced  to  the  Defendant  towards  the  end  of  inaccuracies 

March  1830;  that  the  Defendant  had  then  engaged  him  which  could 
„.  ,     ,  ,  ,  ^  I  •     "o'  mislead. 

as  travellmg  clerk  at  100/.  a  year,  the  expense  ot  his  j^'ubune- 

joomeys  to  be  defrayed  by  the  Defendant ;  and  that  he,  fnents  held 
the  Plaintiff,  had  disbursed  51/.  9s.  6d.,  the  expense  of  J^^^nitem 
journeys  performed  between  the  29th  of  March  and  26th  for  ^  cash 
of  September  1830.  advanced." 

The  Plaintiff's  particular  of  demand  was  as   fol- 
lows :  — 

John  Wood  to  B.  Harrison.  Dr. 

1880.  £     s.   d. 
March.    Cash   advanced   between  March 

20th  and  4pn7 1st                   -  51     9     6 
March  29th  to  September  26th.     Salary  at 

100/.  per  annum             -         -  58     0     0 


By  cash  at  sundry  times,  and  payments 
made  by  you  for  me 

Balance 


On  the  part  of  the  Defendant,  it  was  objected  that 
these  disbursements  could  not  be  recovered  under  a 
particular  claiming  for  cash   advanced;    and  that  the 

50/.  75.  "Id. 
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50/.  75.  Td.  for  which  the  Defendant  had  credit,  covered 
the  real  amount  of  salary  due,  which,  at  100/.  a  year, 
was  less  than  50/.  from  March  ^9th  to  September  26tb« 

Whereupon  the  Plaintiff  was  nonsuited. 

A  rule  nisi  having  been  obtained  for  a  new  trial,  oo 
the  ground  that  ^^  cash  advanced  "  ought  to  be  deemed 
to  include  disbursements, 


Jones  Seijt,  who  shewed  cause,  relied  on  the  objec- 
tion taken  at  the  trial,  and  also  on  the  circumataiice 
that  the  dates  of  the  disbursements  did  not  agree  with 
those  of  the  advances  specified  in  the  particular. 

TiNDAL  C.  J.  If  thb  had  struck  me  at  the  trial  as  it 
does  now,  I  should  have  reversed  the  situation  of  the 
parties.  In  both  points,  I  think  this  particular  ought 
to  have  the  operation  for  which  the  Plaintiff  contends. 
In  the  first  place,  we  ought  not  to  narrow  the  term 
<^  advances"  so  as  to  exclude  disbursements;  which, 
though  not  strictly,  were  in  effect  advances  made  to  the 
Defendant,  since  he  was  under  an  engagement  to  defmy 
the  expense  of  the  Plaintiff's  journeys.  Secondly,  as 
to  the  mistake  in  point  of  dates,  if  it  had  been  such 
as  to  occasion  any  doubt,  we  might  have  thought  k 
right  to  hold  the  Plaintiff  to  the  strict  language  of  the 
particular;  but,  according  to  the  evidence  adduced  at 
the  trial,  the  Defendant  must  have  been  well  aware 
that  this  was  a  mistake,  and  that  April  was  written  for 
September.  The  Plaintiff  and  Defendant  were  strangep 
to  each  other  till  the  end  of  March^  when  the  Plaintiff 
was  introduced  for  the  first  time,  and  the  agreement 
between  the  parties  was  entered  into.  Now,  could  it  be 
supposed  that  any  money  had  been  advanced  except 
under  that  agreement  ?  We  should  pervert  the  intent 
of  a  bill  of  particulars,  if  we  were  to  allow  it  thus  to  be 

.    the 


) 
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tfie  means  of  entrapping  a  plaintiff.  The  case  falls 
within  the  decision  in  Millwood  y.  Walter  {a\  where  it 
'Was  holden  that  an  erroneous  date  to  a  bill  of  particulars 
would  not  preclude  the  plaintiff's  demand  if  the  date 
€otiId  not  mislead. 

''The  snm  for  which  the  Plaintiff  gives  credit  is  only 
a  conditional  admission,  of  which  the  Defendant  is  not 

to  take  an  unfair  advantage. 

->  ■. 

Park  J.  referred  to  Day  v.  Bower  (J),  where  it  was 
hcM  that  the  plaintiff's  particular  is  sufficient,  however 
inaccurately  drawn  up,  if  it  convey  the  requisite  in- 
formation to  the  plaintiff;  and  to  Davies  v.  Editards.  {c) 
In  Wade  v.  Beasley  {d)  the  particular  mentioned  only  a 
promissory  note;  and  that  being  unstamped,  the  plain- 
tiff was  not  allowed  to  prove  the  consideration,  be- 
such  proof  would  interfere  with  the  revenue  laws. 


575 


188^. 


Harrison 

V, 

Wooa 


Oaselee  J.,  with  respect  to  the  Defendant's  taking 
advontage  of  the  sum  for  which  the  Plaintiff  gave  credit 
ill  his  particular,  referred  to  Harrington  v.  Macmorris{e)j 
where  it  was  held  that  a  plaintiff  could  not  use  a  notice 
and  particular  of  set  off  for  evidence  of  the  debt  on  the 
issue  of  non  assumpsit. 


Alderson  J.  concurring,  the  rule  was  made 

Absolute,  ig) 


(d)  %  Taunt*  ai4> 
(h)  X  Campb,  68,  69.  n. 
\c)  sM.iffS.  380. 
(d)  4  Rep.  7. 


(e)  s  Taunt.  aa8. 
(^)   See   Lambirtb    v.   Roff^ 
post.  4x1.     . 
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Wilson  v.  Collins. 


The  payment 
of  costs  for 
not  proceeding 
to  trial  is  not 
a  condition 
precedent  to 
ulterior  pro- 
ceedingSy  un- 
less so  speci- 
fied in  the 
rule. 


ANDREWS  Serjt,  on  the  part  of  the  Defendant,  had 
obtained  a  rule  nisi  to  defer  the  trial  of  thk  cansei 
till  certain   interlocutory  costs,  awarded  for  not  pro- 
ceeding to  trial  on  a  former  occasion,  should  have  been 
paid. 

Wilde  Seijt,  who  shewed  cause,  contended,  thattboogb, 
under  extraordinary  circumstances,  the  Court  night 
make  the  payment  of  such  costs  a  condition  precedent 
to  ulterior  proceedings,  yet  that  such  was  not  the  ordi- 
nary practice,  and  that  no  circumstances  had  been  dis- 
closed to  justify  the  application  which  had  been  made. 
The  party  might  issue  his  attachment 

Jndrews  suggested,  that  the  Plaintiff  was  ont  of  the 
way,  and  could  not  be  served.     But 

The  Court  thought  it  would  occasion  great  incon- 
venience to  make  the  payment  of  such  costs  a  condition 
precedent  in  ordinary  cases,  and  the  rule  was 

Discharged. 
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Ariel  v.  Barrow.  ^^j  i* 

TTHE  Plaintiff's  attorney,  in  order  to  prevent  the  De-  The  Defend* 
^   fendant  from  entering  up  judgment  of  non  pros  for  ^^^  ™  » 
want  of  a  declaration,  which  he  was  in  a  condition  to  do,  enter  judg- 
obtained  a  rule  to  discontinue  upon  payment  of  costs,  "^"**  ®^  *•" 

,  .  r  .  I  P'^o^  ">r  want 

and  gave  notice  of  an  appointment  to  tax  the  costs,  ^f  ^  jeclar- 
This  rule  expired  on  the  6th  of  February  1832.     But  ation,  the 

the  Plaintiff,  instead  of  paying  the  costs  or  entering  a      .°  /^ 
'  r  t'     o  I  ©a  view  to  pre- 

discontinuance,  on  the  7th  served  the  Defendant  with  vent  the  non 
a  declaration.     The  Defendant  upon  this  entered  up  /'^•'>  o^^tained 

a  role  to  dis« 
judgment  of  non  pros,  which  continue  on 

payment  of 

Jones  Seijt  obtained  a  rule  nisi  to  set  aside  as  ir-  ^   ^  ^intT^d 

regular.  of  paying 

cotta  or  dit* 

__-^_ ,    ^    .         ,        ,  ,  ,.    ,  I  continuing,  aa 

Wilde  Serjt,  who  shewed  cause,  relied  upon  the  ap-  ^^^^  ^g  ^^ 

pointment  to  tax  costs,  as  being  in  itself  a  discontinu-  rule  had  ex- 

Defendant 
Jonesn  in  support  of  his  rule,  referred  to  Edington  v.  ^}^  *  *l?^!*'" 

ation:  Held 

Bawdenham  (a),  and  urged  that  the  rule  to  discontinue  j^  f^^^^  ^^ 
having  been  obtained  subject  to  the  condition  precedent  the  proceeds 
of  paying  costs,  the  Plaintiff  was  at  liberty  to  renounce  ^furt .  and 

it  if  he  rejected  the  condition.     But  the  Defendant 

having  entered 

up  judgment 
The  Court,  without  deciding  the  question  of  law,  held  of  non  prosf 

the  conduct  of  the  Plaintiff's  attorney  to  be  in  the  nature  ^^^  Court  re- 

of  a  fraud  upon  the  proceedings  of  the  Court.     Instead  ^^^^^ 

of  making  a  direct  application  for  time,  he  had  taken  out 

a  rule  which  he  had  no  intention  to  act  upon,  thereby 

(a)  1  Dowh  Pr^  Rep*  Z54. 

C  c  2  lulling 
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lulling  the  Defendant  into  security,  and  obtaining  an 
advantage  which  might  perhaps  have  been  refused  upon 
a  direct  application.  They,  therefore,  ordered  the  rule 
to  be  discharged,  giving  the  Plaintiff,  however,  an 
option  to  proceed  upon  payment  of  all  costs  incurred  bj 
the  Defendant 

Rule  discharged  accordingly. 


May  7. 

In  an  action 
for  criminal 
conversation, 
the  letters  of 
the  wife  to 
her  husband 
and  others  are 
admissible  in 
evidence  to 
shew  the  state 
of  the  wife's 
feelings,  al- 
though they 
may  also  state 
a  fact  which 
would  not 
strictly  be  evi- 
dence. 


Willis  v.  Bernard. 

^PHIS  was  an  action  for  criminal  conversation.  At 
the  trial  before  Tindal  C.  J.,  it  appeared  that  tbe 
Plaintiff  and  his  wife  were  residing  in  Upper  Canada 
when  the  Plaintiff,  being  called  by  business  to  England^ 
left  his  wife  in  the  colony,  but  took  his  mother  with 
him.  By  a  cross  examination  of  the  witness  who  proved 
the  above  facts,  the  Defendant's  counsel  sought  to  in- 
sinuate that  the  Plaintiff  and  his  wife  were  not  on  good 
terms  with  each  other,  and  that  she  felt  offended  at 
being  lefi  in  Canada  alone.  To  counteract  the  possible 
effect  of  this  insinuation,  and  to  show  the  state  of  the 
wife's  feelings  towards  her  husband,  the  Plaintiff's 
counsel  offered  in  evidence  the  following  letter  written 
by  the  wife  to  her  husband's  brother  shortly  after  the 
husband  sailed  for  England^  and  before  her  acquaintance 
with  the  Defendant  had  commenced. 

"  York,  U.  C,  July  25.  1828. 
"  My  dear  Mr.  Willis, 

^^  I  wrote  yesterday  to  John  in  a  packet  that  was  sent 
over  by  the  steam  boat,  in  order  to  leave  New  York,  if 
possible,  by  the  Pacific  the  1st  of  August,  but  I  had  not 
time  to  write  to  you  by  the  same  packet.     I  am  truly 

glad 
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glad  to  hear  that  Mrs.  Willis  has  derived  benefit  from 
change  of  scene  and*  air.  As  this  is  a  letter  on  business, 
I  do  not  intend  therefore  to  write  on  any  other  topic 
I  wrote  a  letter  to  Mr.  Whitton  by  Johiij  which  I  am 
most  anxious  sliould  be  delivered  as  soon  as  possible 
after  his  arrival  in  Englandj  though  I  fear  John  will  not 
do  so^  as  he  was  quite  averse  to  my  writing  it  at  all. 
Now,  my  dear  Mr.  Willis^  it  is  absolutely  necessary 
John  should  immediately  settle  all  concerns  with  the 
Messrs.  Salt^  therefore  I  am  exceedingly  anxious  that 
my  trustees  will  transfer  all  or  any  part  of  the  property 
now  in  the  funds  in  my  name,  to  the  name  of  John 
Walpole  JVilliSy  to  be  applied  to  his  use  for  the  pay- 
ment of  any  debts  he  may  have  incurred,  so  far  as  it 
will  go.  I  need  not  say  to  you  that  John's  desire  is  to 
add  to  any  property  his  wife  and  child  may  have,  in- 
stead of  taking  any  part  away ;  but  the  only  way  to  in- 
crease his  property  is  to  be  perfectly  unembarrassed  in 
pecuniary  affairs.  Should,  however,  the  trustees  be 
averse  to  transfer  the  stock  to  JohrCs  name,  there  is  a 
plan  which,  as  it  more  immediately  concerns  myself,  I 
am  determined  to  adopt,  the  more  so  as  I  should  ima- 
gine the  trustees  could  not  offer  any  objection  to  it.  As 
you  are  aware  my  husband  settled  on  me,  for  my  sole 
use,  and  during  my  life,  any  property  I  may  or  might 
have,  I  propose  to  do  this,  which  cannot  injure  any  one» 
but,  on  the  contrary,  will  benefit  us  all.  It  is  to  sell 
my  life  interest  in  the  sum  of  5000/.,  for  which^  as  I  am 
young  (twenty-six  in  August^  and  I  may  say  strong  and 
healthy)  I  should  get  at  least  1500/.  or  2000/.  more 
than  the  sum.  I  earnestly  entreat  yon  to  forward  this 
plan  as  much  as  you  can,  and  thus  procure  me  one  of 
the  greatest  pleasures  the  money  could  ever  afford  me, 
of  being  able  to  .forward  in  any  degree,  however  trifling, 
the  happiness  or  benefit  of  my  husband,  and  I  am  sure 
none  of  us  can  be  contented  until  we  are  quite  out  of 

C  c  3  debt. 
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debt  Should  this  plan,  which  is  entirely  my  own,  and 
which  I  am  determined  to  pursue,  succeed  to  my  wishes, 
the  money  is  to  be  immediately  paid  to  John  to  pay  off 
all  debts,  so  far  as  it  is  sufficient  to  do  so.  I  bare  con- 
sidered this  very  frequently,  and  still  it  appears  to  me 
the  best  means  to  adopt,  as,  at  my  death,  should  Jtjikn 
survive  me,  it  will  still  be  for  him  and  my  child,  and  it 
will  afford  me  more  real  gratification  than  I  can  express. 
JohrCh  mind,  as  well  as  my  own,  will  be  relieved  of  % 
great  annoyance,  and  then  he  will  be  better  able  to 
exercise  his  talents  for  the  benefit  of  himself  and  family. 
It  is  little  I  can  do,  and  he  has  sacrificed  much  for  me; 
but  what  little  I  can,  I  ought  and  will  do,  as  far  as  I 
can.  I  have  to  request  another  favour  of  you,  not  to 
mention  this  to  John  until  you  have  well  considered  it 
yourself,  and  consulted  those  you  think  understand  the 
subject,  and  who  will  give  unbiassed  advice.  My  hus- 
band would,  I  am  aware,  object  to  it;  and  indeed  be 
ought  not  to  be  subjected  to  my  trustees'  denial ;  and  I 
am  anxious  for  you  to  explain  to  them  that  my  husband 
is  quite  ignorant  of  my  having  written  this  letter,  and 
therefore  I  am  perfectly  unbiassed  by  his  opinion  or 
advice  on  this  subject.  Should  the  trustees  object  to 
this  plan,  I  shall  consider  of  some  other  means  of  de- 
riving benefit  from  money  which  is  now  almost  thrown 
by,  as  the  interest  is  surely  far  too  little  for  5QWL 
Excuse  this  troublesome  office.  Accept  the  united 
loves  of  all  here,  and  give  the  same  to  all  dear  friends ; 
and  believe  me  to  be,  my  dear  Mr.  WiUisj 

"  Your's  See, 
"  Mary  Isabella  Wittis:* 

The  Defendant's  counsel  objected  to  the  reception  oC 
the  letter  on  two  grounds :  1st,  that  it  was  addressed^ 
not  to  the  husband,  but  to  a  third  person,  and  the  de- 
cided cases  had  not  gone  further  than  to  admit  letters 

from 
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from  the  wife  to  her  husband;  2dly,  that  the  wife's 
letter  contained  evidence  of  a  particular  fact;  namely, 
the  wife's  offer  to  transfer  her  property  to  her  husband^ 
whereas,  if  admissible  at  all,  it  could  only  be  received 
as  evidence  of  the  general  state  of  her  feelings*  Tre» 
lawny  v.  Coleman  {a\  Edwards  v.  Crock.  (6)  The  Chief 
Justice  received  the  letter,  subject  to  a  motion  to  this 
Court;  but  cautioned  the  jury  to  read  it  only  as  evidence 
of  the  state  of  the  wife's  feelings ;  and  a  verdict  having 
been  found  for  the  Plaintiff  with  damages, 


1832. 


WttLlS 

Bernabd. 


Spankie  Seijt.  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  above  letter  ought  not  to  have 
been  received  in  evidence. 


Wilde  Serjt.  shewed  cause.  The  admissibility  of  the 
evidence  must  be  considered  with  reference  to  the  point 
to  be  proved  by  the  Plaintiff.  The  course  of  the  cross^ 
examination  rendered  it  necessary  for  the  Plaintiff  to 
establish  as  a  fact  that  his  wife's  feelings  towards  him 
were  unaltered  at  the  time  her  intimacy  with  the  De^ 
fendant  commenced.  Now  her  declarations  to  that  effect 
would  clearly  have  been  admissible  evidence.  If  the 
declarations  of  the  wife  would  be  admissible,  by  the 
stronger  reason  are  her  letters,  as  being  less  open  to 
misrepresentation.  In  Trelawny  v.  Coleman^  letters 
written  by  the  wife  to  the  husband  while  living  apart 
from  each  other,  proved  to  have  been  written  at  the  time 
they  bore  date,  and  when  there  was  no  reason  to  suspect 
collusion,  were  held  to  be  admissible  evidence.  And  in 
Edwards  v.  Crock,  where  the  husband  and  wife  necessarily^ 
from  their  situations  in  life,  lived  separate,  and  the  wife 
committed  adultery,  letters  written  by  her  to  her  hus- 
band during  their  separation,  but  before  any  suspicion  of 


(a)  iB.^  Aid.  90. 


Cc  't 


(b)  4^//.39- 
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misconduct  in  the  wife,  were  held  admissible  evtdenoe  to 
shew  that  the  husband  and  wife  lived  in  a  state  of  con^ 
nubial  affection  prerious  to  the  adultery.  It  is  im- 
material whether  the  letters  are  written  to  the  husband 
or  to  a  third  person  And  as  to  their  containing  a  state- 
ment of  fact,  a  witness,  on  cross-examination  at  least, 
would  be  allowed  to  state  a  fact  on  which  he  formed  his 
opinion  as  to  the  feelings  of  the  wife.  But  the  jury 
were  cautioned  not  to  receive  the  letter  as  evidence  of 
the  fact ;  and  it  is  no  objection  to  a  wriung  put  in  to 
prove  a  particular  fact  that  incidentally  it  also  proves 
another.  In  Manning  v.  Clement  (a),-  where  the  plaintiff 
alleged  that  he  carried  on  in  an  honest  and  lawful  manner 
the  trade  of  a  manufacturer  of  bitters,  and  that  the  de- 
fendant libelled  him  in  his  trade,  by  publishing  that  the 
bitters  were  made  to  adulterate  porter,  per  qitod  the 
plaintiff  was  ruined,  it  was  held,  that  under  the  general 
issue,  the  defendant  might  give  in  evidence  that  the 
plaintiff^s  trade  was  illegal,  although,  in  doing  this  it 
also  appeared  that  his  bitters  had  been  condemned  in 
the  Court  of  Exchequer,  and  that  the  libel  was  true. 


Spankie  and  Storks  Serjts.  contra*  In  Trelawr^  v. 
Coleman  and  Edwards  v.  Crock  the  evidence  was  ad- 
mitted on  the  ground  of  necessity,  because  the  wife 
lived  apart,  and  there  were  no  other  means  of  shewing 
what  were  her  feelings  towards  the  husband.  In  the 
present  case,  that  proof  might  have  been  furnished  by 
persons  in  whose  society  they  had  lived.  Besides,  thk 
is  not  a  letter  to  the  husband,  and  a  letter  to  a  third 
person  may  be  written  for  a  purpose.  At  all  events, 
the  letter,  as  containing  the  statement  of  a  fact,  the 
surrender  of  property,  which  the  jury  ought  not  to  have 
taken  into  consideration,  should  have  been  withheld  from 
their  perusal.     [Alder son  J.     That  fact  was  of  itself  in- 


(a)  7  Bingb.  36a. 
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dicative  of  the  wife's  feelings.  Suppose  the  case  of 
Madame  Lavalette  i  would  her  conduct  in  rescuing  her 
husband  from  prison,  have  been  inadmissiUe  as  evi- 
dence of  her  feelings  towards  him  ?J  That  is  a  strong 
case;  but,  on  principle,  the  evidence  of  the  particular 
lact  ought  to  be  rejected;  for  her  conduct  may  have 
been  occasioned  by  motives  other  than  those  of  regard 
,fbr  her  husband.  Voltaircj  no  mean  authority  for  the 
:  springs  of  human  action,  describes  a  lady  as  earnestly 
and  successfully  importuning  a  minister  for  the  pro- 
motion of  her  husband,  although  her  attentions  were  by 
.no  means  confined  to  him  alone,  (a) 


1882. 


TiNDAL  C.  J.  It  seems  to  me  that  this  letter  was 
admissible  for  the  purpose,  and  to  the  extent  to  which  it 
has  been  admitted.  It  appearing  on  the  trial,  that  the 
plaintiff  being  called  to  England  on  business,  had  sailed 
iKCompanied  by  his  mother,  and  leaving  his  wife  in 
^Canada^  the  Defendant's  counsel  entered  on  a  course  of 
fcross-examination,  intimating  that  the  parties  had  not 
lived  on  good  terms,  and  that  the  wife  was  offended  at 
not  being  allowed  to  accompany  her  husband  to  England. 
XJnder  these  circumstances,  the  purpose  for  which  the 
letter  was  offered,  was  to  shew  that  the  wife  retained  her 
affection  for  her  husband,  and  that  she  was  not  dissatis- 
fied at  being  left  in  Canada.  Two  objections  were  made 
to  the  reception  of  tlie  letter :  one,  that  the  Court  was 
called  on  to  extend  the  decisions  in  favour  of  the  ad- 
missibility of  such  evidence,  by  reading  a  letter  from  the 
wife  to  a  third  person ;  the  other,  that  the  letter  con- 
tained, in  addition  to  expressions  of  affection,  a  state- 
ment of  facts  which  could  not  properly  be  submitted  to 
the  jury.  As  to  the  first  objection,  the  question  on 
which  the  letter  was  submitted  to  the  jury,  was,  what 

{a)  Le  Monde  comme  il  va.     Futon  de  Babouc,  circa  finem. 

were 
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were  the  feelings  of  the  wife  towards  her  husband  at  the 
time  it  was  written,  and  whether  her  affections  had  been 
alienated  by  her  husband's  departure.  If  a  person  had 
been  present  when  the  letter  was  written,  and  had  heard 
her  make  declarations  that  she  remained  freely  and 
voluntarily  in  Canada^  and  without  offence  concaved 
against  her  husband,  such  declarations  would  have  been 
evidence  of  that  fact.  If  such  declarations  made  by  the 
wife  in  conversation,  ore  tentis,  would  be  evidence,  a  letter 
written  by  her  to  the  same  effect  seems  less  open  to 
objection,  as  being  less  liable  to  misrepresentation :  and 
I  can  see  no  material  difference  between  a  letter  ad- 
dressed to  the  husband,  and  a  letter  addressed  to  a  third 
person ;  of  the  two,  it  may  be  thought  the  more  nnez- 
ceptionable  evidence,  exempt  from  any  imputation  of 
collusion ;  we  cannot,  therefore,  be  considered  to  carry 
the  principle  farther,  by  admitting  the  wife's  letter  to  a 
third  person.  The  second  objection  is,  that  the  letter 
contains  statements  of  fact  which  could  not  with  pro- 
priety be  submitted  as  evidence  to  a  jury,  and  might 
improperly  influence  their  judgment.  I  admit  that  the 
letter  does  contain  statements  of  fact,  and  if  it  had 
been  used  as  evidence  of  those  facts,  there  ought  to  be 
a  new  trial.  But  it  was  produced  for-  the  purpose  of 
shewing  the  state  of  the  wife's  feelings ;  the  jury  were 
cautioned  that  it  was  not  to  be  taken  as  evidence  of  the 
facts,  and  it  contains  passages  abundantly  sufficient  to 
shew  the  general  good  feeling  of  the  wife.  ^^  I  wrote  yes- 
terday to  John  in  a  packet  that  was  sent  over  by  the  steam- 
boat, in  order  to  leave  New  York,  if  possible,  by  the 
Pacific  the  ist  o(  August^  but  I  had  not  time  to  write  to 
you  by  the  same  parcel."  And  in  the  body  of  the  letter 
she  says,  '^  I  earnestly  entreat  you  to  forward  this  plan 
as  much  as  you  can,  and  thus  procure  me  one  of  the 
greatest  pleasures  the  money  could  ever  afford  me,  of 
being  able  to  forward  in  any  degree,  however  trifling, 

the 
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the  happiness  or  benefit  of  mj  husband/'  Surely  as 
a  declaratioa  of  the  wife's  feelings,  this  was  not  to  be 
excluded.  No  doubt  it  renders  the  administration  of 
more  difficult  when  evidence,  which  is  offered  for 
purpose  or  person,  may  incidentally  apply  to  another ; 
but  that  is  an  infirmity  to  which  all  evidence  is  subject, 
and  exclusion  on  such  a  ground  would  manifestly  oc- 
casion greater  mischief  than  the  reception  of  the  evi- 
denoe«  The  rule  for  a  new  trial,  therefore,  must  be 
discharged. 


Pakk  J.  I  do  not  agree  with  the  counsel  for  the 
Defendant  that  nothing  in  this  cause  called  for  the 
introduction  of  the  letter.  When  it  had  been  insinuated 
in  cross^xamination  that  the  Plaintiff  had  left  his  wife 
in  Canada  against  her  will,  and  that  they  were  an  un- 
hq)py  couple,  sufficient  grounds  existed  to  call  for  the 
introduction  of  such  evidence;  and  it  was  most  im«- 
portant  to  produce  this  letter,  written  before  the  wife's 
acquaintance  with  the  Defendant  commenced,  and  there* 
fere  clear  of  any  imputation  of  collusion.  The  case  falls 
exactly  within  the  principle  laid  down  in  Trelatmy  v. 
Cdeman^  where  letters  from  a  wife  to  her  husband  were 
received  in  evidence ;  and  letters  from  a  wife  to  a  third 
person  are  less  open  to  exception.  In  Edwards  v«  Crock 
also  Lord  Kenyan  was  clearly  of  opinion  that  the  wife's 
letters  were  admissible  in  evidence.  It  has  been  argued 
that  in  those  cases  the  letters  were  received  on  the  prin- 
dple  of  necessity,  because  no  other  evidence  could  be 
adduced  of  the  feeling  between  the  parties.  But  the 
letter  was  equally  necessary  here;  for  the  husband  being 
beyond  the  sea,  the  wife's  demeanour  could  not  otherwise 
be  shewn  at  the  period  immediately  before  her  acquaint-* 
ance  with  the  Defendant.  The  letter,  independently  of 
the  facts  as  to  the  settlement,  contains  a  most  delicate 
and  feeling  expression    of  conjugal    afiection,  —  ^'  I 

earnestly 
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earnestly  iotreat  you  to  forward  this  plan  as  much  as 
you  can,  and  thus  procure  me  one  of  the  greatest 
pleasures  the  money  could  ever  afford  me^  of  being 
able  to  forward  in  any  degree,  however  trifling,  the 
happiness  or  benefit  of  my  husband.'V  If  she  had  come 
to  England^  and  had  said  this  to  Mr.  WiUisj  would  not 
such  expressions  have  been  evidence  to  shew  the  state 
of  her  affections  ?  I  agree  that  it  is  more  desirable 
that  such  part  of  the  evidence  as  does  not  apply  to  the 
point  to  be  proved  should  be  withdrawn  altogether  from 
the  consideration  of  the  jury.  But  in  many  cases  that 
is  impossible;  as  in  Manning  v.  Clement^  where  the 
plaintiff  allied  that  he  carried  on  in  an  honest  and 
lawful  manner  the  trade  of  a  manufacturer  of  bitters^ 
and  that  the  defendant  libelled  him  in  his  trade  by  pub- 
lishing that  the  bitters  were  made  to  adulterate  porter, 
per  quod  the  plaintiff  was  ruined;  it  was  held,  that, 
under  the  general  issue,  the  defendant  might  give  in 
evidence  that  the  plaintiff's  trade  was  illegal,  although  in 
doing  this  it  also  appeared  that  his  bitters  had  been  con* 
demed  in  the  Court  of  Exchequer,  and  that  the  libel 
was  true.  So  in  the  case  of  prisoners ;  where  confessions 
are  given  in  evidence  which  unavoidably  involve  the 
mentibn  of  others  besides  the  party  confessing.  But 
the  jury  are  always  cautioned  to  exclude  the  statement 
as  against  any  but  the  party  confessing.  They  also  re- 
ceived a  proper  caution  in  this  case,  and,  subject  to 
that,  the  letter  was  properly  admitted. 


Gasblee  J.  I  am  of  the  same  opionion.  I  can  make 
no  distinction  between  a  letter  to  a  third  person,  and  an 
oral  declaration  of  the  wife,  which  is  clearly  evidence 
according  to  the  decision  in  Trelaitmy  v.  Coleman.  The 
date  of  this  letter  shews  that  it  was  written  after  the  de- 
parture of  the  husband,  and  before  the  wife  became 
acquainted  with  the  Defendant;  it  is,  therefore,  most 

important 
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important  as  shewing  the  state  of  the  wife's  feelings  at  a 
very  critical  period.  I  think  that  both  the  objections 
have  been  answered,  and  that  the  rule  must  be  dis- 
charged. 


Alderson  J.  This  case  cannot  be  distinguished  in 
principle  from  Trekmny  v.  Coleman.  Ah  objection  which 
was  made  in  that  case,  that  no  evidence  was  given  to 
shew  why  the  husband  was  absent  from  his  wife,  has 
been  answered  in  this,  by  shewing  that  the  husband  was 
oalled  to  England  on  business ;  but  it  was  admitted  in 
Trdavmy  v.  Coleman^  that  the  declarations  of  the  wife 
were  admissible  as  forming  the  ground  of  a  witness' 
opinion  as  to  the  state  of  her  affections.  If  so,  why 
should  not  letters  from  the  wife  to  a  third  person  be  re- 
ceived, especially  when  letters  from  her  to  her  husband 
have  been  received  on  the  same  principle  as  convers* 
ations  between  them  ?  If  what  the  wife  says  is  admissible 
to  shew  the  way  of  life  between  her  and  her  husband, 
what  she  writes  must  be  equally  admissible.  Undoubtedly, 
the  letter  in  question  contains  the  statement  of  a  fiict 
which  might  have  weight  with  the  jury,  and  was  not, 
strictly  speaking,  evidence.  But  the  jury  were  properly 
cautioned  on  the  subject,  and  as  reasonable  men,  they 
must,  after  such  caution,  be  supposed  capable  of  reject- 
ing what  was  not  applicable  to  the  question  in  issue. 
That  circumstance,  therefore,  is  no  objection  to  the  re- 
ception of  the  letter,  and  the  rule  which  has  been  ob«- 
tained  for  a  new  trial  must  be 

Discharged. 
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Mdt^  5«  Doe  dem.  Rew  and  Others  v.  Lucraft. 

«  My  house  in  HPHE  letsoft  of  the  Plaintiff  sued,  as  the  acting  deWsees 
ji.  to  such  son         iQ  (^^  in  ^„g^  fQf  g^i^  under  the  will  of  Jemus  JtfeUK 

shall  first  at*     ^^  ^^  Londorif  wine-merchant,  deceased,  heir  of  Jokm 
tain  twenty-     Newton  of  Broaddysti  in  the  county  of  Devort^  genu, 

XnTihall  '^«*«*^  t°  ««»'«'  possession  of  one  ondivided  mokty 

attain  such  of  a  freehold  messuage,  with  the  appurtenances,  situate 

age,  and  his  Jq  Aldgate  High  Street,  which  the  Defeodaat  Nkhabn 

case  I  depart  LMCToft  claimed  to  hold  to  him  and  his  heirs  under  the 

this  life  with-  will  o{  John  Newton^ 
out  leaving  a        ^       ^  ^.^,  ^^  ^^  London  sittings  last  Michadmm 

son,  or  leaving  '^  o 

such,  none        term,  a  verdict  was  found,  by  consent,  for  the  Plaint 
shall  attain       subject  to  the  opinion  of  the  Court  on  the  foUowiitf 

twenty-one,  to  ^ 

my  daughter      ^**^  •  "" 

Jantf  if  she  Henry  Newton  of  Aldgate  High  Street,  London,  win^ 

sha   attain  merchant,  being  seised  in  fee-simple  of  the  entirety  of 

and  her  heirs ;  the  freehold  property  in  question,  by  his  will,  dated  4th 

but  should  I  ofjiugust  1803,  devised  the  same  to  his  brother  James 

\i^hout  leav-  Newton  and  his  assigns  for  life,  with  remainder  to  tms- 

ing  issue,  to  tees  to  preserve  contingent  remainders ;  with  remainder 

y^-^\   ''  to  the  testator's  nephew  Henry  Newton^  son  of  the  tesl- 

Tesutor  ator's  eldest  brother,  John  Newton,  for  his  life;  with 

left  one  child,  remainder  to  trustees  to  preserve  contingent  remainders; 

Janet  who  ^^^h  remainders  in  strict  settlement  to  the  issue  of  said 

died  without  Henry  Newton,  the  nephew  ;  witli  remainder  to  the  tes- 

the  aee  of  tator,  Henry  Newton's,  own  right  heirs  for  ever, 

twenty-one:  The  testator  Henry  Newton,  died  on  the  27th  of  JNo- 

Held,  that  ^j^i^  1819,  without  issue,  leaving  said  John  Newton, 

thing  by  the  his  eldest  brother  and  heir  at  law,  and  said  James  Nevh 

devise  to  him,  ton^  his  only  other  brother,  him  surviving.     His  will 

was  proved  in  the  prerogative  court  of  Canterbury  11th 

of 
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oi  January  1812^0.     Henry  Newtofij  son  of  John  Netotonj        1^2* 
died  without  issue  in  the  lifetime  of  the  testator.  The  said 
John  Newton^  by  his  will  dated  29th  of  October  1822,  duly 
executed  and  attested  to  pass  freehcJd  estates,  devised  as 
follows :  —  "I  give  and  devise  all  that  my  reversion  in 
fte  expectant  upon  the  life  estate  of  my  brother  Jamesj 
of  and  in  ail  that  messuage  or  tenement  and  premises, 
formerly  two  messuages  or  tenements,  situate  in  Aldgaie 
High  Street^  now  in  the  occupation  of  my  said  brother, 
unto  jirthnr  Clarke  and  Mark  Ashford  and  their  heirs ; 
in  trust  nevertheless  as  to  one  undivided  moiety  or 
half  part  thereof  for  Nicholas  Ljucrajij  his  heirs  and 
amgns  for  ever:  and  as  to  the  other  undivided  moiety 
or  half  part  thereof,  in  trust  for  such  son  of  mine  by 
my  present  wife  issuing  as  shall  first  attain  the  age  of 
twenty-one  years,  as  and  when  such  son  shall  attain  such 
age,  and  for  his  heirs  and  assigns  for  ever.     But  in  case 
I  shall  depart  this  life  without  leaving  a  son^  or,  leaving 
suchj  none  shall  live  to  attain  the  age  of  twenttf--<me  yetars^ 
ihenj  as  to  the  said  last-mentioned  moiety  or  half  part ^  in 
trust  for  my  daughter  Jane  Newton,  if  she  shall  live 
to  attain  the  age  of  twenty^one  years^  and  for  her  heirs 
and  assigns  for  ever.     But  in  case  my  said  daughter 
Jatu  Newton  shall  depart  this  life  under  that  age,  then 
I  give  and  devise  the  said  last-mentioned  moiety  or  half 
part  unto  the  said  Arthur  Clarke  and  Mark  Ashford  and 
their  heirs,  in  trust  for  such  other  my  daughter  by  my 
present  wife  as  shall  first  live  to  attain  the  age  of  twen- 
ty-one years,  and  for  her  heirs  and  assigns  for  ever* 
But  should  I  depart  this  life  without  leaving  issue,  then  I 
give  and  devise  the  entirety  of  the  said  messuage  or  tene- 
ments and  hereditaments,  situate  in  Aldgate  aforesaid, 
unto  the  said  Arthur  Clarke  and  Mark  Ashford  and  their 
heirs,  in  trust  for  the  said  Nicholas  Lucraft,  his  heirs  and 
assigns  for  eoer!^ 

The 


S88  CASES  IN  EASTER  TERM 

1SS2.«  The  said  Nicholas  Lucrafi  was  John  Ifeaiorfi  wife's 

brother;  and  at  the  time  of  the  making  tiie  will  oTMhn 
NewtoUj  James  Newton  was  not  nor  had  ever  been  raacN' 
ried,  and  was  of  the  age  of  sixty-five  years  and  tap- 
wards. 

John  Newion  died  in  or  about  the  month  of  Jfitiil ' 
1824,   in  the  lifetime  of  James  Newton^  leaving  Jai/ 
Newton^  his  only  child,  and  without  having  revoked  6t' 
altered  his  will;  and  the  same  afterwards  was   duly 
proved. 

The  said  Jane  Newton  died  in  October  1826,  an  b- 
fant,  at  the  age  of  four  years  or  thereabout,  leaving 
James  Netvton^  her  uncle,  her  heir  at  law,  her  survivini^. 

James  Newton,  by  his  will  dated  22d  of  April  1823, 
duly  executed  and  attested  to  pass  freehold  estates,  ifter; 
bequeathing  certain  pecuniary  legacies,  as  to  all  the  rest|. 
residue,  and  remainder  of  his  estate  and  effects,  of  whai 
nature  or  kind  soever  and  wheresoever,  that  he  should  bie 
possessed  of,  interested  in,  or  entitled  to  at  the  time  of  hb 
decease,  and  not  thereinbefore  disposed  of,  gave,  devised 
and  bequeathed  the  same  and  every  part  thereof  to  his 
trustees  and  executors,  the  lessors  of  the  Plaintifi^  to  hold 
to  them,  their  heirs,  executors,  and  administrators,  upon 
the  trusts  therein  mentioned,  and  appointed  them  exe- 
cutors of  his  said  will.  The  testator  republished  hrs 
will  on  the  21st  of  Jr%  1827;  died  in  October  1850; 
and  the  lessors  of  the  Plaintiff  proved  the  will. 

It  was  agreed  that  either  party  should  be  at  liberty, 
upon  the  argument  of  the  case,  to  refer  to  any  part  of 
the  said  will  of  John  Newton. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  Defendant  Nicholas  Lucrq/i  took  any  and  what 
estate  in  the  moiety  of  the  freehold  premises  in  question 
under  the  ultimate  devise  contained  in  the  said  will  of 
John  Newton. 

Scrvoen 
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Seriven  Seijt.  for  (be  lessor  of  the  PlaintifF.  1 832. 

Tbe  event  upon  which  the  entirety  of  the  premises  in 
Aldgaie  was  to  go  over  to  Lucrq/i  under  the  will  of  John 
Newian  never  took  place;  for  he  died,  leaving  issue;  ^  v. 
and  if  the  fact  had  been  otherwise,  the  devise  of  the 
entir^  to  Lucrq/i  would  have  been  void  as  too  remote 
ftfter  a  general  failure  of  issue.  Forth  v.  Chapman  {a)f 
Beauclerc  v.  Dormer  (&),  Barlow  v.  Salter  {c\  Franklin 
▼.  Lay.  (rf) 

Stephen  Seijt  for  the  Defendant  The  devise  over, 
upon  the  testator's  dying  without  leaving  issue,  means 
such  issue  as  were  the  ot^ects  of  the  preceding  devise^ 
that  is,  such  issue  as  should  live  to  attain  twenty-one 
years ;  and  tbe  will  roust,  therefore,  be  read  as  if  it  had 
been  written,  ^^  without  leaving  such  issue  as  mJbresaidJ* 
There  is  abundant  authority  for  putting  that  construe* 
tion  on  the  words  ^^  dying  without  leaving  issue,"  when 
employed  after  previous  devises  to  children.  Blackbom 
Tm  Edgley{e)f  Morse  v.  Marchioness  of  Ormond{g)f 
Ginger  v.  fVhite{h),  Target  v.  Gaunt  {i)^  Farthing  v. 
jtUen  {k)i  Gulliver  v.  Wickett  (/),  Fonnereau  v.  Fanne^ 
reau.  {m)  No  doubt  the  devise  over,  in  case  of  dying 
without  leaving  issue,  would  be  void,  if  the  Court  could 
not  imply  an  estate  tail  in  the  first  takers;  but  that^ 
according  to  Tenny  v.  Agar  (n)  and  numerous  other 
cases,  may  properly  be  implied. 

TiNDAL  C.  J.  It  seems  to  me  that,  on  the  pro- 
per construction  of  this  will,  our  judgment  ought 
to  be  for  the  Plaintiff.     The  question  arises  on  the 

(a)  X  P.  Wms.  663.  {b)  milis,  348. 

(b)  %  Atk.  308.  (i)  I  P.  Wms.  439. 
(r)  X7  Fes.  48s*  (i)  1  Madd.  3x0. 
(d)  6Madd,%59.  (/)  imh.105. 
{e)  I  P.  Wms.  600.  [m)  3  Atk.  315. 
(^)  $Madd.(i^.  (n)  i%£ajtf2S3* 

Vol.  VIII.  D  d  words 
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189^.       words  of  a ,  will,,  by  which .  the  testalOTf  tlbAitt^MWf 
j^J'^" '     devises  to  Nicholas  Lucrqfi  certain  messuage ^wttlt (thb 
Kbw   *    appurtenances,  xn  Aldgate  High  Street :  aQd^tb^^WQi^ 
V-  are,  ^^  should  I  depart  this  life  without  Ie<WP|^'>UtwH| 

i^%^w^  then  I  give  and  devise  the  entirety  of  t|ie.:90iiii:lMt 
suage  or  tenements  and  hereditaments  sitqa^etia:  flifertf 
aforesaid  unto  Arthur  Clarke  and  Mmk  Ag/^ffsc^wii 
their  heirs,  in  trust  for  the  said  NichiB^.iMmffh  Ui 
heirs  and  assigns  for  ever."  Now  these  wordnxjoiiiiydtii 
taken  according  to  their  natural  meaniag,  aiiditbetliikqr 
imply  a  devise  over  after  a  general  ftUorOi^oC  jstdl 
which  would  be  void,  as  too  remote:  or  :the]^toiiqbhl 
taken  to  mean  a  dying  without  leaving  a  chilflti^Hrciirliye 
dren;  in  which  case  the  event  on  which  the  flleKifA^fdl 
is  to  depend  will  not  have  happened;  for  thtr  ftyifj^ 
died,  leaving  a  daughter.  But,  on  the  part  of  the^JS^f 
fendant,  a  third  consti'uction  has  been  contend^; -^ 
namely,  that  we  should  take  the  will  as  if  ithadbtcd 
written  ^^  Should  I  depart  this  life  without  leavlngiMi^ 
issue  as  aforesaid ;  "  and  that  this  is  to  mean,  not  only 
such  issue  as  had  been  before  described,  namely^ :  a  ion 
and  daughter,  but  such  issue,  with  the  restrictions  wliidi 
accompanied  the  mention  of  them  in  the  precedtng  ^ 
vise.  But,  though  cases  have  been  cited  to  shew  theibl^ 
word  issue  may  be  applied  to  such  issue  aS:  hai^vbMl 
described  before,  there  is  no  case  to  shew  tha^.^idbai 
used  in  such  sense  it  is  also  to  include  the  restrictions 
which  may  have  accompanied  the  mention  of  socb-iMue 
in  preceding  parts  of  the  will.  Supposing  the  testator 
here  to  have  meant,  by  dying  without  leaving,  issuer  lijfitig 
without  leaving  a  son  or  daughter j  what  is  there.  featshnK 
he  meant  to  restrict  that  to  a  dying  without  leaving  a  90bI 
or  daughter  who  should  have  attained  the  age.^iwen^ 
one  years?  If  we  were  to  import  such  a.  restriction- ioM 
this  part  of  the  will,  we  should  manifestly  do  violeaMttoi 
the  intention  of  the  testator  expressed  in  another  part 

Where 
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Where  the  testator  disposes  of  the  same  property  to  a  1859. 
daughter  ttt  remainder  after  a  son,  he  uses  those  words 
df  •  restriction :  when  we  see,  therefore,  that  he  has 
OMHtted  them  when  he  devises  the  same  property  to  the 
Sefendant,  we  must  infer  that  the  omission  was  inten- 
ijgpiilj  and  that  we  should  improperly  interfere  if  we 
Itfttrpolated  words  from  another  portion  of  the  will. 
M  ttl  our  hnplying  an  estate  tail,  to  prevent  the  devise 
«#e)r  jfrom  being  too  remote,  in  case  we  adopt  the  con* 
Qvtetlon  contended  for  on  the  part  of  the  Defendant, 
ikme  ill  an  end  of  that  argument,  if  by  suck  issue  we  are 
td  uiiderstand  son  or  daughter.  And  it  is  not  easy  to 
sMto  whom  the  estate  is  to  go  over.  The  proposition, 
Aittefbre,  for  which  the  Defendant  contends,  not  being 
MMIliactorily  established,  I  can  only  give  the  words  their 
mltural  effect,  that  the  estate  is  only  to  go  over  if  the 
Itflfator  should  die  without  leaving  issue;  and  as  that 
bat'  not  happened,  our  judgment  must  be  for  the 
«aimiff. 

ylt.. 

ficPARK  J.  I  am  of  the  same  opinion.  When  we  see 
itinrds  of  restriction  applied  in  the  devise  to  the  daugh- 
Mi^i  and  omitted  in  the  devise  to  the  Defendant,  we  must 
Mf^pose  this  was  done  advisedly,  and  the  rather,  as  the 
U»Mor  appears  by  the  will  to  have  had  professional 


'A* Gaselee  J.  concurred. 

^      . 

^v-AxDERSON  J.  I  am  of  the  same  opinion.  The  word 
MMt  may  sometimes  be  restrained  to  a  particular  class ; 
Intt  it  is  required  here  to  add  the  further  restric- 
tion, that  that  class  should  not  have  attained  the  age  of 
tmenty'^me.  No  case  will  be  found  to  have  gone  that 
ktigtii. 

c )     .  Judgment  for  the  Plaintiff 

•?^  <^  N  D  d  2 
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May  9. 

Colts.     A 
captain  of  a 
ship*  witness 
in  a  causey  is 
allowed  for 
his  subsistence 
according  to 
his  station^  for 
the  whole 
time  during 
which  he  b 
detained  to 
giye  eyidence* 


Temperley  V.  Scott. 

\ 

TN  March  1881,  the  Plaintiff's  agent  proposed  that  a 
witness  in  this  cause,  Grewcockf  the  captain  of  a  Mp^ 
should  be  examined  on  interrogatories,  apprising  the 
Defendant  that  the  witness  could  not  be  detained  ex- 
cept at  a  considerable  expense ;  the  Defendant's  agents 
however,  said  he  would  rather  incur  the  risk  of  expense 
than  for^p  the  advantage  of  cross-examining  the  wit- 
ness in  open  court 

The  trial  of  the  cause,  which  was  twice  pos^xmed  at 
the  instance  of  the  Defendant,  took  place  in  Febnmy 
last,  when  a  verdict  having  been  found  for  the  plabtifl^ 
the  prothonotary  allowed  the  witness,  Grenxoci^  SLu 
month  for  his  subsistence  and  loss  of  time  during  eleven 
months,  upon  affidavits  that  he  had  been  detained  duriog 
that  time,  had  lost  an  opportunity  of  profitable  employ- 
ment, and  had  been  paid  10/.  a  month  by  the  Plaintiff. 

Wilde  Seijt.  having  obtained  a  rule  nisi  for  the  pro- 
thonotary to  review  his  taxation  on  the  ground  that  the 
allowance  for  loss  of  time  was  improper, 

Taddi/  Serjt.,  who  shewed  cause,  relied  on  Berry  v. 
Pratt  (a),  where  costs  were  allowed  for  the  subsistence 
of  a  seafaring  man  during  the  period  of  his  detention 
in  order  to  give  evidence;  and  on  Lonergan  v.  JRcyal 
Exchange  Assurance  (i),  where  the  captain  of  a  ship  was 
paid  for  his  loss  of  time. 

Wilde,  The  allowance  in  Lonergan  v.  Sqyal  Ex^ 
charge  Assurance  was  for  subsistence.     No  English  wit- 

(a)  I  B,  tfC .  »76.  {6)  7  BingJb,  715,  7*9. 

ness 
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ness  is  entitled  to  any  allowance  for  loss  of  time;  a 
promise  to  pay  him  is  void ;  Collins  v.  Godefroy  {a) ;  and 
it  is  doubtful,  whether  the  allowance  of  subsistence  to  an 
English  witness  can  be  supported  on  principle.  Every 
man  is  bound  to  give  his  attendance  in  a  court  of  jus- 
tice ;  it  may  have  a  dangerous  effect  on  his  testimony 
to  allow  him  to  be  supported  at  the  expense  of  the 
party  who  calls  him,  and  will  enable  that  party  to  entail 
overwhelming  expense  on  his  opponent. 
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Temperley 

V. 

Scott. 


TiNDAL  C.  J.  It  is  unnecessary  in  this  case  to  agitate 
the  general  principle  as  to  the  allowance  of  costs  for  loss 
of  time ;  for,  in  the  first  place,  the  sum  which  has  been 
allowed  in  this  case  for  subsistence  is  not  extravagant; 
— -  very  little,  if  it  all,  more  than  was  necessary  for  the 
board  and  lodging  of  a  witness  in  GrevccocFs  station ;  — 
and  then  an  offer  was  made  to  the  adverse  party  to  ex- 
amine the  witness  on  interrogatories,  and  warning  was 
given  of  the  expense'that  would  attend  his  refusal.  Per- 
haps he  made  a  prudent  election ;  but  it  reduces  the 
case  to  a  bargain  between  the  two  parties,  which  pre- 
chides  the  necessity  of  any  interference  on  the  part  of 
tbe  Court. 

Rule  discharged. 

{a)  1  B.  C7  Jidol.  950. 


Dd  3 
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Crisp  v.  Sir  Henry  Edward  Bunbitry,  Bmoniti 

and  Others.  ^  :  .  i'l 

".     Jl':iiiw 

Since  9  G.  4.  H^'^HIS  was  an  action  of  assumpsit  against  the  DfifMb 

t.  s%.  an  action  ants,  as  trustees  of  the  Mildenhall  bank  lor  savings 

asaintt  the  ^  money  had  and  received  by  them  to  the  use  of  4ihi 

tnitteeofa  Plaintiff.     At  the  trial  before  TindalC.J.,  Middkmf 

tei^.^.  gj^^j^gg  jg3Q^  ^  yg^j^^  ^^  f^^^  f^  ^^  Pbiiltiffiiinr 

ditputcst  the     ^^  subject  to  the  opinion  of  the  Court  on  the  fidkiih 
Imlymodeof    ingcase: —  .  rn 

^l^^J^^    '    In  April  1818  a  savings  bank  was  establidied  at  JUA 

denhallf  in  the  county  ofSuffbtt^  under  the  provisions' tf 
57  G.  S.  r.  ISO.  Rules  were  drawn  up  which,  ioft.tht 
same  year,  were  duly  enrolled  with  the  clerk  of 'ibb 
peace,  and  afterwards  acted  upon.  The  Defiuidaat% 
with  others  since  dead,  were  duly  appointed  trost6tt( 
and  acted  as  such;  but  WiUiam  Newton^  who  JB  still 
living,  though  not  made  a  Defendant,  was  also  a  trnstac^ 
and  acted.  Sir  Henry  Edward  Bunbury,  one  of 'iHe 
Defendants,  who  resided  at  Mildenhall,  was  also  dakr 
appointed,  and  acted  as  treasurer,  and  fV*  BassM'^ 
olh^r  of  the  Defendants,  as  manager.  One  WiUim 
QUI  was  duly  appointed  clerk  in  the  year  1818t  aald 
continued  to  act  in  that  capacity  until  1825,  wbeO  it 
was  discovered  that  he  had  embezsled  a  considerable 
sum  of  money,  the  amount  of  deposits  which  bad  beea 
received  by  him.  He  absconded,  and  was  proseeUtol 
by  the  trustees  to  conviction,  and  transported.  JStoMtf 
from  time  to  time  received  deposits  of  the  Plaintifl^  and 
duly  signed  his  book  in  which  such  deposits  were  regalarly 
'entered,  but  he  never  saw  Crisp- s  account  in  the  pos^ 
session  of  the  clerk,  or  attended  at  the  cierk*s  offlds 
lafter  Marcfi  1819;  the  clerk  having  told  him  that' h^ 

Would 


V. 


would  give  him  notice  when  it  was  necessary  for  him  to 
attend.  On  GiU*s  absconding,  Bassett  went  to  his 
house,  and  there  found  two  cash  account  books,  one  a 
fbhwoflldl  tjve  other  a  true  one;  in  each  of  which  the  Bunbury* 
Plaintiff's  account  with  the  bank  was  entered,  from 
which  it  appeared,  that  on  the  balance  in  the  hands 
df ntk^  I^iaJc,^  the  Plaintiff's  claim  in  June  1824;  was 
8^i8s^  d^dl^.  '  The  entry  of  the  account  in  both  books 
wks^eciaely  similar,  except  that  in  the  false  book  the 
iK0vd''iff\^id"  was  added  at  the  end  of  the  account^  imr 
piirtikig  thttt  the  whole  balance  had  been  paid  to  the  ' 


dcptisit(m^  It  was  admitted  that  the  receipts  and  pay?-  .., .  ,Mt[r"*b 
ments  on  account  of  deposits  were  as  appeared  by  ''■■■  t>  nr  vino 
^kkTiaocdunt;  and  that  the  Plaintiff  had  not  received  "''  ^■'^•^•'^^^ 
Viftfbaknce  of  the  account.'  A  letter  was^  on  the  27th 
mtijmc.lli29i  sent  by  the  Plaintiff's  attorney  to  the 
iflti^ndants^  to  fV*  Newiotif  and  various  others,  which» 
lifis£i)alh]ding  to  the  embezzlement  and  conviction  of 
jiieicclerk^  and  expressing  a  hope  that  an  amicable 
Mi^stmeot  of  the  claims  of  the  several  depositors  might 
jbej^effi^ted,  gave  notice  to  the  Defendants  and  others^ 
ibfit  tlie  Piaiptiff  had  appointed  Mr.  C.  Austin^  of  the 
^Griv|/^9  barrister^  to  be  his  referee,  and  called  on  the 
JQiefeiidaiits,  ^within  a  month  to  appoint  a  referee  on 
ihi^t.  behalf  both  in  the  matter  of  Crisp^  and  the  otl^er 
Jdkpo^tors.  S\r  H,  Bunbury  was  then  abroad,  and  did 
jloi.Jtaturn  to  England  till  after  the  action  was  brpi^gbt 
^c^aitbitrator  had  ever  been  appointed  by  the.  managers 
«r  trustees*  ihey  altogether  denying  their  Uability»  ^pci 
it ;bebg  Admitted  that  they  had  no  funds  in  hand  to 
MtU^  the  Plaintiff's  claim.  It  was  admitted  that  ge- 
tarraj^'meetiags  to  receive  the  reports,  and  to  examine 
^d  audit  all  the  accounts  of  the  establishment^  were  not 
Jield  pUraMaiit  itP  Ui^  first  rule  of  the  institution.  The 
<£lliintiff:twi^W,;^binit2.;the  time  Gill  absconded,  to  his 
^H)i»^ifQfiilh6>pi)r^;?pS^,Qf  making  a  formal  demand^  bift 
IjI.k  ;;  D  d  4  he 


S98  CASES  IN  EASTER  TERM 

18S2.       he  found  the  premises  shut  up,  and  that  GUI  had  abi» 
sconded. 

Among  the  rules  of  the  society  were  the  folloviDg: 
First,  '<  The  aflairs  of  the  bank  shall  be  conducted  bjr 
not  less  than  six  trustees,  twenty  managers,  and  a  trea^ 
surer ;  none  of  whom  shall  derive  any  benefit  from  the 
deposits,  or  receive  any  remuneration  for  services. 
£very  trustee  will  be  considered  as  an  honorary  ma> 
nager.  General  meetings  shall  be  held  on  the  fitlt 
Friday  in  October ^  January^  Aprilj  and  Juhfj  to  receiie 
the  reports,  and  to  examine  and  audit  all  accounts  ef 
the  establishment.  The  managers  shall  also  have  the 
power  of  filling  up  vacancies,  and  of  adding  to  die 
numbers  of  trustees,  and  of  their  own  body.  Upon  the 
requisition  of  three  managers,  a  special  meeting  may  b6 
called,  upon  giving  fourteen  days'  previous  notice*  At 
every  general  meeting,  one  trustee  and  four  managers 
shall  be  competent  to  act."  Seventeenth ;  ^^  Any  mlit* 
ter  in  dispute  between  this  institution  and  any  penoa 
acting  under  the  same,  and  any  depositor  therein^  «r 
any  executor,  administrator,  or  next  of  kin  of  aay  de* 
ceased  depositor,  or  any  person  claiming  to  be  soch 
executor,  administrator,  or  next  of  kin,  shall  be  re- 
ferred to  the  arbitration  of  two  persons;  one  to  be 
named  by  the  managers,  and  the  other  by  the  claimant: 
and  in  case  the  two  persons  so  named  shall  not  agre^ 
they  shall  forthwith  nominate  an  umpire,  and  the  d^ 
cision  and  award  of  such  referees  and  umpire  riiall  be 
final  and  binding  upon  both  parties.'^  And  by  9  6. 4. 
c.  92.  5.  45.  it  is  enacted,  ^^  That  in  case  any  dispute 
shall  arise  between  any  such  institution  or  any  person 
or  persons  acting  under  them,  or  any  individual  de- 
positor therein,  the  matter  so  in  dispute  shall  be 
referred  to  the  arbitration  of  two  indifferent  per^ns  to 
be  chosen  and  appointed  in  the  manner  therein  pointed 
out;  ahd)  in  case  of  their  not  agreeing^  then  to  the  bar* 

rister 
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riatev  at  law  to  be  appointed  by  the  Gommissioner^  as        ISSS- 
directed  by  the  act ;  and  whatever  award  shall  be  mode 
by  tiie  said  arbitrators,  or  the  said  barrister,  shall  be 
binding  and  conclusive  on  all  parties,  and  shall  be  final 
teall  iiUeots  and  purposes,  without  any  appeal." 


Tile  case  was  argued  in  Hilary  term  by 
Storks  Serjt.  for  the  Plaintiff,  and  Tadcb^  Seijt.  for  tbe 
Defendants,  who  took  several  objections  to  the  Plain- 
tiff'a  recovery;  in  particular,  that  the  Defendants,  as 
ibooorary  trustees,  were  not  responsible  for  embezzlenxeot 
.'jby  the  clerk  of  the  society;   and  that,  at  all  events, 
jtfae  Plaintiff's  remedy  was  not  by  action,  but  by  arbi* 
jHoation.     The  decision  of  the  Court  turns  on  the  latter 
aground  alone ;  as  to  which,  it  was  contended  on  the  part 
i  ^f  the  Plaintiff,  that  the  statute  9  G.  4.  c.  92.  s.  45.  is 
r«Kf edory  only  with  respect  to  arbitration,  not  imperative ; 
-ihat  parties  cannot,  by  agreement,  oust  the  courts  of 
iiisw  of  their  jurisdiction ;  nor  can  a  statute  effect  this, 
:<excq>t  by  express  words  or  necessary  implication;  Cates 
-':w» Knight  {a);  and  that,    at   all  events,  the  Defisndants 
I'luiving  refused  to  proceed  to  arbitration,  could  not  now 
object  that  the  Plaintiff  had  proceeded  at  law. 

On  the  part  of  the  Defendants  it  was  argued,  that 

.  ihough  parties  cannot,  by  agreement,  oust  the  jurisdiction 

^  ^  the  courts  of  law,  it  may  be  ousted  by  statute;  and 

.that  the  statute  9  G.  4.  c.  92.  5. 45.  is  imperative  in  this 

respect,  the  object  of  the  legislature  being  to  protect 

the  funds  of  poor  contributors  from   more  expensive 

Jitigation. 

Cur*  ado.  vuU. 

TiNDAL  C.  J.     This  is  an  action  of  assumpsit  against 
ibe  Defendants,  as  trustees  of  the  MildenhaU  bank  for 

savings^ 


a9» 
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8aviDg%  and  is  brought  for  money  had  and  receivedbf 
them  to  the  use  of  the  Plaiatiif.  This  bank  vrmtiftlm^ 
blished  in  the  year  I8I89  under  the  rales  and  regulatiooh 
set  out  in  the  case;  and  from  that  time,  until  the  paa^iii^ 
of  the  statute  9  G.  4.  £;•  92.,  was  governed  by  iheTaHPIIK 
provisions  contained  in  the  statute  57  G.  3.>c.  180.  ••^O^ 
that  statute,  with  certain  other  acts  which  had: bof* 
passed  for  amending  it,  were  repealed  by  the  9  G<r^ 
C.92.,  with  an  exception,  that  nothing  in  that  act WAn 
tained  should  invalidate  or  annul  any  paymei^ts^.^igiQeeH 
ment$»  or  appointments  made,  or  proceedings  hlid«i'Jor . 
any  instruments  executed  under  the  authority  of  aoy  of 
the  repealed  acts ;  and  by  the  last  section  of  the  9  GnAft§. 
that  statute  is  declared  to  extend  **  to  all  savings  baiik$ 
established,  and  hereafter  to  be  established,  in  En^gai 
and  Ireland"  It  appears,  therefore,  to  us,  that  the  ooily; 
law  which  governed  and  regulated  the  rights  of.lh^ 
parties  to  this  action  at  the  time  the  action  was  broi^hlii 
is  to  be  derived  from  the  only  statute  then  in  existeaciS! 
in  relation  to  the  subject-matter  of  the  action^  nameljf» 
the9G.4. 

Amongst  the  objections  that  have  been  urged  by  the. 
Defendants  against  the  right  to  maintain  this  actiooy: 
one  is,  that  by  the  forty-fifth  section  of  the  last  statut<^ 
the  legislature  has  provided,  ^^  That  in  case  any  dispute 
9hall  arise  between  any  such  institution,  or  any  person 
01*  persons  acting  under  them,  and  any  individual  de^ 
positor  therein,  the  matter  so  in  dispute  shall  be  referred 
to  the  arbitration  of  two  indifferent  persons,  to  be  cbosea 
and  appointed  in  the  manner  therein  pointed  out :  and» 
in  case  of  their  not  agreeing,  then  to  the  barrister  at 
law  to  be  appointed  by  the  commissioners,  as  directed 
by  the  act ;  and  whatever  award  shall  be  made  by  the 
said  arbitrators,  or  the  said  barrister,  shall  be  binding 
and  conclusive  on  all  parties,  and  shall  be  final  to  dl 
intents  and  purposes  without  any  app^ :■'  and  it  is 

contended, 
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idpiitaMltd,  on  the  part  of  the  Defendants,  that  this 
efUK^nvent'id  imperative  upon  the  PIMntiff^  taking  away 
dUD' jurisdiction  of  the  courts  of  common  law,  and  leaving 
dWfMltjr  Who  complains  no  other  mode  of  determining 
kitt^Ciahn  then  that  which  is  pointed  out  and  provided 
ttyUhe  t^  It  is  not  denied,  on  the  part  of  the  Plaintii}^ 
llflft^^hfe^predent  case  falls  within  the  description  of  those 
«bnyife[ed'iki  the  forty-fifth  section;  indeed,  it  would  be 
iiflp^^ble  to  argue  that  the  present  is  not  a  dispute 
b^f^H^n^  ^persons  acting  under  the  institution  and  an 
l&diifidual  depositor :  but  it  is  contended  by  the  Plaintiff,' 
ib&llhe'jurisdiction  of  the  courts  of  common  law  is  not 
•rfsted  by  any  words  to  be  found  in  this  section;  ami 
tftkt  tiie  ntmost  which  the  section  contemplates  is,  td 
^Mlte  a  concurrent,  and  not  an  exclusive  jurisdiction  in 
(iM' Arbitrators  or  barrister.  But  we  are  of  opinion,  that 
bilAi  ^Itith  reference  to  the  words  of  the  statute,  and  the 
•bJM  which  it  had  in  view,  the  Plaintiff  is  barred  fronf 
MiSntaining  the  present  action  in  a  court  of  law,  and 
n&lst  pursue  the  remedy  provided  by  the  statute.  It  is 
undoubtedly  true,  that  the  jurisdiction  of  the  superior 
^t^rts  of  Westminster  is  not  to  be  ousted,  except  by 
eMpress  words,  or  by  necessary  implication :  Gates 
yi*'* Knight:  yet,  where  the  object  and  intent  of  the 
^^te  manifestly  requires  it,  words  that  appear  to  be 
perfiHinive  only,  shall  be  construed  as  obligatmy,  and 
shall  have  the  efiect  of  ousting  the  courts  of  their  juris- 
Miction,  as  in  the  case  last  referred  to,  where  a  clause 
^Dacted  that  it  ^^  shall  and  may  be  lawfid  for  a  justice  of 
pi^eie  to  hear  and  determine  offences  against  tlie  act 
that  subject  the  offender  to  penalties,  not  amounting  to 
Sot."  with  a  power  to  the  justices  to  mitigate  the 
penalties ;  whilst  the  same  act  directed  that  all  penalties 
which  amount  to  50/.,  or  moref  shall  be  sued  for  in  his 
Majesty's  courts  at  Westminster;  it  was  held,  that  by 
necessary  implication  the  courts  above  were  ousted  of 
'♦  i  their 
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their  jarisdiction  in  the  case  of  penalties  not  amoanting 
to  50/.  Now,  in  this  case  the  legislature  has  enacted 
that  disputes  of  the  description  of  the  present  *^  ^haU  ht 
referred/' —  words  which,  in  their  natural  force,  dencfte 
an  obligation,  not  a  permission  only ;  and  unless  these 
words  are  construed  to  be  compulsory  on  the  PlainiilS' 
they  mean  nothing.  If  they  are  not  compulsory  on  ihk 
Plaintiff,  neither  can  they  be  so,  upon  any  prin<%Je  of 
fiiir  construction,  upon  the  Defendant  And  if  reooarst' 
to  arbitration  is  not  intended  except  both  parties  choose 
t0  adopt  it,  then  indeed  the  act  is  made  a  dead  letter ; 
for  it  would  be  co^ip^tent  for  both  parties  to  r^fev  ^ 
dispute  to  arbitration,  if  they  both  agreed  upon  it,  with- 
out the  intervention  of  the  statute.  In  order,  therefore^ 
to  give  these  words  of  the  statute  any  force  or  oper- 
ation, the  word  shaU  must  be  construed  as  obligatory, 
that  is,  that  the  matter  in  dispute  shall  of  necessity  be 
referred  to  arbitration,  and  not  be  determined  in  aay  oC 
the  courts  of  Westmifister  Hall.  But  looking  at  the 
object  and  intention  of  the  legislature,  we  think  it  clear 
that  the  remedy  by  action  is  taken  away,  and  that  by 
arbitration  substituted  in  its  place.  These  institutions 
were .  intended  to  comprehend  a  very  large  number  of 
d^ositors,  chiefly  from  the  lower  walks  of  life ;  many 
of  them  contributing  very  small  sums,  and  claiming 
very  small  profits  by  the  addition  of  interest.  On  the 
other  hand,  the  trustees  and  managers  are  uncertain  in 
point  of  number.  To  allow,  therefore,  actions  at  law  to 
be  maintainable  by  each  depositor  against  the  trustees, 
upon  the  occasion  of  every  dispute  with  the  institution, 
either  as  to  the  amount  of  the  balance  due,  or  the  in- 
terest claimed  by  him,  would  be,  in  effect,  to  cause  the. 
ruin  both  of  the  depositors  and  the  institution,  by  cast* 
ing  the  costs  of  an  action  in  the  superior  courts  at 
Westminster  upon  the  losing  party.  No  person  would 
fill  the  gratuitous  office  of  a  trustee  or  a  manager,  if  he 
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was  exposed  to  the  hazard  of  suits  at  law  at  once  so 
espensive  and  so  numerous;  no  depositor  would  be 
able  to  enforce  his  just  rights,  if  he  must  sue  in  the 
superior  courts,  at  the  hazard  of  being  defeated  with 
heavy  costs  if  he  sued  more  of  the  trustees  than  he 
might  be  able  to  prove  liable;  or  subject  to  have  his 
suit  abated  if  he  sued  too  few.  It  is  evident,  therefore, 
that  the  legislature  contemplated  the  cheap,  simple, 
speedy,  and  equitable  adjustment  of  all  disputes  by  a 
reference  in  the  mode  pointed  out  in  the  act,  instead  of 
a  more  expensive,  dilatory,  and  uncertain  remedy  by 
action  at  law ;  and  we  think  we  should  defeat  that  very 
serviceable  object,  —  serviceable  alike  to  the  depositors 
and  to  the  institution,  —  unless  we  construe  the  words 
used,  as  words  which  import  an  obligation  to  refer, 
and  which  take  away  the  right  to  sue  in  the  superior 
courts. 

In  this  view  df  the  case,  it  would  be  improper  to  give 
an  opinion  on  the  other  points  which  were  made  in 
argument,  as  we  have  no  jurisdiction :  and  we  can  only 
express  our  surprise  and  regret  that  the  Defendants^ 
who  set  up  this  as  a  ground  of  defence,  did  not  act 
upon  it  when  the  Plaintiff  appointed  an  arbitrator  on 
his  part  At  present,  however,  there  must  be  judgment 
for  the  Defendants. 
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(IN  THE  COURT  OF  CH ANCEKYO  "'' 


Maj  zo. 


By  marriige 
settlement,  S. 
coreiunted  to 
caiue  4000/. 
to  be  paid  to 
hit  wife't 
tnittees  within 
twelvemonths 
after  his  own 
decease>in 
trust  to  pay 
her  the  interest 
for  her  life  in 
case  she  sur- 
vived himy  and 
afterwards  the 
principal  to 
their  children ; 
but  if  they 
had  no  child- 
ren to  the  sur- 
vivor of  them> 
S,  and  his 
wif  e^  his  or 
her  executors 
or  adminis- 
trators. 

Held»that 
this  was  a 
debt  on  a 
contingency^ 
proveable 
under  a  com- 
mission of 
bankrupt 
against  5*. 


Ex  parte  Tindal. 


'L  .r'MjornB 


I  ^lir     li    flO 


JPDWARD  GRAYy  upon  the  marriage  of  biidsqj|U 
ter  with  William  Smithy  covenanted  in  heriinamagq 
settlement  to  pay  Smith  2300/.  immediately^  fiv{hib'j«^ 
solute  benefit,  and  4000/.  more  withia.  tweWel  imfailifc 
after  Graj/s  decease.  The  2300/.  was  acootdhjglji^tfni 
on  the  marriage,  and  the  4000/.  shortly  after  OirHt/s 
decease.  ■     ''-'jti 

Smitkf  on  his  part,  covenanted  to  secure  iu9>(viQ 
80/.  a  year  for  her  separate  use,  and,  within  tilr^bm 
months  after  bis  decease,  to  cause  to  be  paid  400(Ul'to 
her  trustees,  with  interest  from  the  time  of  his  death,  ill 
trust  to  pay  tlie  interest  and  annual  produce  to  his  nift 
for  her  life  in  case  she  survived  him ;  and  after  her  deaiH 
in  trust  to  pay  and  assign  the  money  and  the  interest, 
and  annual  produce  thereof  to,  between,  and  amongst 
the  child  and  children  of  SmitA  and  his  wife^*  in  matmcii 
thereinafter  mentioned;  and  if  they  had  no  child 'OP 
children,  to  the  survivor  of  them  the  said  Smith  and 'his 
wife,  his  or  her  executors,  administrators,  or  ttssigoAi 
The  provision  made  for  the  wife  was  to  be  in  lieu«f 
dowen  •    '^ 

Smith  having  become  bankrupt,  and  his  wife  beil^ 
still  alive,  Tindaly  the  trustee  under  her  marriage  !Mtie^' 
ment,  applied  to  prove  the  value  of  the  4000/.  covenant^' 
to  be  paid  by  the  executors  of  Smith  within  twelve  mobflis 
after  his  death,  under  6  G.  4.  c.  16.  s.  56.,  which  enacts, 
that  **  If  any  bankrupt  shall,  before  the  issuing  of  the 
commission,  have  contracted  any  debt  payable  upon  a 
contingency  which  shall  not  have  happened  before  the 

issuing 
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issuing  of  such  commission,  the  person  with  whom  such         1S59. 

debt  has  been  contracted  may,  if  he  think  fit,  apply  to     ^_^  '   -' 

the  commissioners  to  set  a  value  upon  such  debt;  and      Tindau 

the  CQcnm^ioners  are  hereby  required  to  ascertain  the 

value  thereof,  and  to  admit  such  person  to  prove  the 

amount  so  ascertained,  and  to  receive  dividends  thereon ; 

or,  if  such  value  shall  not  have  been  so  ascertained 

luiftire  the  contingency  shall  have  happened,  then  such 

pionion  <roay,  after  such   contingency  shall  have  hap- 

ptaedy  prove  in  respect  of  such  debt,   and  receive  a 

dividend  with  the  other  creditors,  not  disturbing  any 

lintiier  dividends/' 

?.  The  proof  was  rejected  by  the  commissioners,  but 

their  decision  was  reversed  by  his   Honor  the  Vice^ 

•Ghancellor.  (a)    The  decision  of  his  Honor  was  after- 

mrds  reversed  by  Lord  Liftidhurst.  {b) 

V .  This  was  a  petition  to  Lord  Brougham  C.  to  rehear 

liie  order  made  by  Lord  Lyndhurst^  and  was  argued 

befere  the  Lord  Chancellor,  assisted  by  Tindal  C.  J.  and 

fjkiledale  J.  on  the  27th  of  August  18S1.  (c) 


1 , 


/r'TiNDAL  C.  J.  now  delivered  his  opinion  as  follows, 
hif  which  LiTTLEDALB  J.  and  Lord  Brougham  C.  con*- 
mrred :  — 

^,  There  are  two  questions  in  this  case :  Firsif  whether 
(he  bankrupt  has  contracted  a  debt  payable  on  a  cod« 
Agency  within  the  meaning  of  the  fifty-sixth  section  of 
6G.4.  c.  16.;  and,  secondly^  supposing  that  he  hae 
done  so,  whether  the  commissioners  can  sieta  value  upon 
the  debt  so  as  to  make  it  the  subject  of  proof  under  the 
<)ommission. 

On  the  first  question  it  is  contended,  on  the  behalf  of 

(tf)  See  X  Mont,  bf  Mac,  415.  (c)  For     the    argument    lee 

(h)  X  Mont.  ^  Mac,  4%%,  x  Mont,  Cff  B,  375. 

the 
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1832.  the  assignees,  that  the  contract  entered  into  by  the 
^  -'  bankrupt  is  not  a  debt,  bat  merely  a  covenant  that  the 
TiNDAL.  executors  of  the  bankrupt  shall  pay  a  sum  of  money 
on  a  collateral  event;  thnt  the  only  efiect  of  that  con- 
tract is,  to  create  a  charge  on  his  assets ;  and  that  such 
was  all  that^  the  parties  themselves  contemplated  by  the 
settlement,  as  the  bankrupt  himself  could  n^ver  have 
been  liable  to  pay  the  money :  that  the  parties  them* 
selves  took  the  chance  of  what  the  assets  might  produce^ 
— a  chance  which,  in  some  cases,  might  be  more  benefidd 
to  the  wife  and  children ;  because,  if  the  husband  shoald 
become  bankrupt,  and  afterwards  acquire  property,  th^ 
would  have  the  benefit  of  the  provision  in  full,  instead 
of  a  dividend,  very  much  diminished  as  it  must  be  by 
the  calculation  of  the  contingency. — But  we  are  of  opi- 
nion that  the  contract  contained  in  the  settlement  if  a 
debt  which  the  bankrupt  has  contracted  within  the  mean- 
ing of  the  fifly-sixth  section  of  the  bankrupt  act  A 
covenant  to  pay  a  sum  of  money  constitutes  a  debt;  and 
an  action  of  debt,  technically  so  called,  may  be  maintained 
upon  it:  I  Leonard,  208.,  Com.  Dig.  tit  Debt  (A4.X 
Ingledew  v.  Cripps  (a) :  for  though  in  the  case  last  cited 
there  was  a  penalty,  yet  the  language  of  the  Court  i% 
that  debt  will  lie  on  a  covenant  to  pay  a  sum  of  money; 
and  it  is  a  common  practice  to  draw  declarations  in  debt 
on  a  covenant  to  pay  a  sum  of  money.  And  if  a  man 
covenants  that  his  executors  shall  pay  a  sum  of  money 
afler  his  death,  that  also  appears  to  us  to  create  a  debti 
and  we  think  it  just  as  much  so  as  if  he  himself  had 
covenanted  to  pay  it.  Plumer  v.  Marchant.  (6)  In  that 
case  the  testator  covenanted  that  he  would  leave  by  his 
will,  or  that  his  executors  or  administrators  should, 
within  six  mouths  after  his  death,  pay  a  sum  of  money 

(a)  %Ld.  Raym.  814.  (b)  3  Burr.  1380. 

to 
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to  trustees  for  the  benefit  of  his  wife  and  children;        18S2. 
and  an  action  being  brought  against  the  administrator      „    '  ~ 
on  a  bond  of  the  testator,  he  pleaded  jiiene  administraiit :      Tindal, 
the  question  was,  whether  he  could  retain  the  money  so 
covenanted  to  be  paid;  and*^il  the  Court  held  that  this 
was  a  debt  which  might  be  retained.     It  is  true,  there 
was  a  penalty  on  which  debt  would  lie,  but  the  Court 
only  noticed  that  incidentally,  and  it  is  plain  that  their 
judgment  would  have  been  the  same  if  there  had  been 
no  penalty. 

There  may  be  a  doubt  whether  an  action  of  debt, 
technically  so  called,  would  lie  against  executors  upon 
such  a  covenant,   because  debt  would  not  have  lain 
Against  the  testator  himself:   fVentwortVs  Office  of  Exe- 
cutorsy   232.,   and  Perratt  v.  Austin  {a) :    though   Lord 
MamfieUy  in  Plumer  v.  Marchant^  above  cited,   speaks 
very  lightly  of  the  latter  case  of  Perratt  v.  Austin^  and 
even  in  the  case  itseli^  there  is  a  note  at  the  end  making 
ft  quare  to  one  of  the  reasons.    But  those  authorities  are 
merely  to  the  form  of  action,  whether  it  should  be  debt 
or  covenant,  and  do  not  affect  the  substance  of  the  case, 
.which  is,  whether  a  sum  of  money  is  payable  by  the  con- 
tract ;  and  in  the  case  referred  to  in  Leonardos  reports, 
it  is  said  that  the  word  covenant  sometimes  sounds  in 
covenant,  sometimes  in  contract,  according  to  the  sub- 
ject-matter.    The  case  of  Lee  v.  Cox  and  d^Aranda  (b) 
was  cited,  to  shew  that  a  covenant  that  a  man's  executors 
Aould  pay,  was  the  same  as  a  covenant  to  leave  a  sum  of 
money,  and  that  the  latter  did  not  create  a  debt;  but 
without  considering  whether  at  law  at  least,  a  covenant 
that  a  man's  executors  shall  pay,  be  for  all  purposes  the 
same  thing  as  a  covenant  that  he  will  leave,  the  case  of 
Lee  v.  Cox  and  dtAranda  was  upon  a  question,  whether  a 
widow  should  have  the  benefit  of  such  a  covenant,  and 

[a)  Cro.  EHz.  %z%»  (^)  i  ^^f*  <•  s^nd  3  4tk,  419. 

Vol.  VIIL  E  e  also 
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18S2.  also  of  the  distributive  share,  pro  tarUo^  of  her  husband's 
J^'^^  estate;  a  question  on  the  point  of  double  satisfacuon. 
TiMOAL.  Many  similar  cases  have  occurred,  all  of  which  were 
considered  in  Goldsmid  v.  Goldsmid.  (a)  But  we  do  nol 
form  oor  opinion  upon  the  technical  ground  that  so 
action  of  debt  will  lie  in  point  of  fi>rm,  but  upon  tbe 
substance  and  effect  of  an  absolute  covenant,  that  a 
man's  executors  shall  pay  a  sum  of  money  to  certain 
persons  upon  certain  trusts,  which,  in  our  opinion,  con- 
stitutes a  debt* 

Then,  if  it  be  a  debt  contracted,  there  is  no  doubt 
but  it  is  payable  on  a  contingency.    There  is  one  con- 
tingency as  to  the  distance  of  time  at  which  it  is  pay- 
able^ depending  upon  the  life  of  the  bankrupt;  and 
another,  whether  the  wife  or  any  of  the  children  be  alive 
at  the  death  of  the  bankrupt,  so  as  to  be  entitled  to  the 
benefit  of  it.     It  is  possible,  that  the  contingency  as  lo 
who  shall  have  the  benefit  of  it,  may  never  happen  at 
all,  which  would  be  the  case  if  the  wife  should  be  deiui, 
and  there  should  be  no  children  at  the  death  of  tke 
bankrupt.     But  it  has  been  urged,  that  this  is.  not  a 
contingent  debt  within  the  meaning  of  the  act  of  parlia" 
ment,  because  it  is  uncertain  whether  the  debt  will  ever 
be  payable  or  not     We  think,  however,  that  uacer- 
tainty  affords  no  reason  why  it  should  not :  neither  the 
words  nor  the  spirit  of  the  act  require  such  a  restriction 
upon  contingent  debts.     It  surely  would  put  too  narrow 
a  construction  upon  the  words  of  this  act,  to  hold  that 
they  are  to  be  confined  to  cases  where  the  event  upon 
which  the  contingency  rests  must  happen  some  time  or 
other;  and  that  because  such  event  may  never  happen, 
the  debt  is  not  to  be  taken  as  pa3*able  on  a  cootingeocy ; 
for  though  the  debt  may  never  be  paid,  it  is  nevertheless 
payable  if  the  contingency  does  happen,  and  as  such  it 

(a)  X  Stvanj*  211, 

is. 
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is,  strictly  and  properly  speaking,  payable  on  a  con*       1882. 

One  of  the  classes  of  contingent  remainders  is,  where  Timdal. 
the  contingency  may  never  happen  at  all ;  and  it  is  to 
be  presumed  that  the  legislature  in  using  the  word  con*- 
tingency,  meant  that  it  should  apply  to  such  cases  as 
upon  other  occasions  are  held  to  fall  within  the  meaning 
of  that  term.  Before  the  late  act  of  parliament,  a  very 
extensive  set  of  creditors  claiming  under  marriage  ar^ 
tides  had,  on  various  occasions,  applied  to  prove  debts 
under  commissions  of  bankrupt,  as  appears  by  the  cases 
of  TuUtf  V.  Sparkes  (a),  Ex  parte  Caswell  (i).  Ex  parte 
Greenaway  (c),  Ex  parte  Groome  and  Ex  parte  IViU" 
Chester  (J),  Ex  parte  Mitchell  (e),  Ex  parte  Barker  {g)^ 
Ex  parte  Alcock  {h\  Ex  parte  Taaffe  (/*),  and  that  class  of 
oases.  In  many  of  these  cases  expressions  are  used  of 
the  hardship  of  trustees  under  marriage  settlements  not 
being  able  to  prove  under  commissions  of  bankrupt. 
And  there  can  be  litde  doubt  but  that  the  legislature 
bad  in  view  this  numerous  class  of  cases  of  trustees 
under  marriage  settlements :  and  we  think  the  words  of 
llie  present  act  of  parliament  are  sufficient  to  reach 
these  cases. 

'  But  the  principal  difficulty  which  has  been  urged  in 
argument,  is,  that  no  valuation  can  be  made  by  the 
commissioners  within  the  meaning  of  the  act.  If  the 
*  Contingency  depends  upon  the  lives  of  persons  in  ex- 
'tttence,  and  the  order  of  time  in  which  the  various 
individuals  may  die,  such  contingencies  are  clearly 
redncible  to  a  matter  of  calculation,  and  a  valuation 
may  be  made  of  the  present  worth  of  the  debt;  but  if 
the  valuation  depends   upon  particular  events,  which 

(41)  %Ld.Rajmd.  1546.  (e)  1  Atk.  zao. 

(b)  %P.  IVms,  497.  (g)  9  Fes.  no. 

\c)  lAtk.iis.  (b)  I  Fes.^B.i'j6. 

(d)  I  Jtti.  115.  (i)  I  Gfy.  CsT  J.  no. 

E  e  2  may 
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'  18Sf*       may  or  may  not  take  place,  and  upon  the  lives  of  per^ 
^_  ~ '      ^     sons  not  now  in  existence,  and  where  it  is  uncertain 

£z  pule 

XmsuLL.'      whether  any  such  persons  will  ever  come  into  existence, 
and  if  aiijf  do,  it  is  still  uncertain  h<m  many  there  may 
be,  and  the  valuation  is  to  be  made  upon  a  contingent 
depending  on  such  a  complication  of  events,  then,  indeed, 
it  may  be  admitted  that  no  valuation  could  be  set  upon 
it,  as  there  would  be  no  possibility  of  bringing  such  a 
case  within  any  rules  of  calculation.     And  in  this  par- 
ticular case,  if  the  calculation  must  necessarily  depend 
on  how  many  persons  there  should  be  connected  with 
there  being  any  children  of  this  marriage,  or  upon  the 
number  of  such  children,  if  any,  or  on  the  time  of  the 
death  of  these  uncertain  children,  then  we  should  have 
diought  that  no  valuation  could  be  made  of  the  debt  in 
question,  so  as  to  admit  it  to  proof.     But  we  think  die 
valuation  is  not  to  depend  upon  the  fact  of  there  being 
any  future  children  of  the  marriage,  or  upon  the  time  df 
their  death.     It  appears  to  us  such  calculation  ought  to 
be  made  merely  with  reference  to  the  time  of  the  bank- 
rupt's death;  and  that  the  valuation  is  to  be  simply 
this,  —  the  present  worth  of  4000/.,   payable  twelve^ 
months  after  the  death  of  the  bankrupt     The  settle^ 
ment  contains  a  positive  covenant  that  the  debt  is  to  be 
paid  to  the  trustees  at  the  end  of  twelve  months  after 
the  death  of  the  bankrupt.     The  trustees  are,  therefere, 
entitled  to  receive  the  whole  at  that  time,  as  an  aln 
solute  debt  to  themselves.     They  are  directed,  afiEer 
receiving  it,  to  lay  out  the  money  in  securities  men* 
tioned  in  the  settlement,  and  apply  the  interest  and 
principal  in  the  way  therein  directed,  and  in  the  first 
instance,  the  wife  is  to  have  the  whole  for  her  life. 
That  would  be  the  state  of  things  if  Smith  had  not  be- 
come a  bankrupt.     Then  how  is  it  altered  by  the  bank- 
ruptcy ?    Suppose  the  debt  to  the  trustees  had  not  been 
contingent  and  had  been  payable  immediately,  the  trus^ 

tees 
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tees  would,  have  proved  for  the  whole  debt,  without  refers  1BS2. 
ence  to  the  fact  whether  there  were  children  or  not.  Sufv  Ex  Mite 
pose  the  debt  had  been  payable  at  a  future  day  certain,  ^I^nhal. 
then  they  would  have  proved  for  the  whole  debt,  deduct- 
ing a  rebate  of  interest,  and  that,  also,  without  reference 
to  the  fact  whether  there  were  children  or  not.  But 
this  debt  being  payable  at  a  future  day,  which  is  uncer* 
tain,  there  can  be  no  rebate  of  interest,  and,  therefore,  a 
value  is  to  be  set  upon  it,  and  that  value,  it  seems  to  us, 
should  be  governed  upon  the  principle,  that  the  value 
should  be  put  upon  the  whole  debt,  without  reference 
to  there  being  children.  There  being  children  or  not 
ought  not  to  aflTect  the  right  of  the  wife  to  the  interest 
for  life  in  the  first  instance,  and  she  cannot  liave  the 
benefit  of  the  whole  debt  unless  the  value  should  be 
taken  in  the  way  we  have  mentioned.  If  there  are  chiU 
dren,  the  trustees  will  divide  the  money  amongst  them, 
^cording  to  the  terms  of  the  settlement  And,  as  to 
these  also,  they  are  entitled  to  have  the  benefit  of  the 
whole  debt,  subject  to  the  deduction  as  to  the  valuation. 
And  if  there  are  no  children,  the  wife  will  take  the  debt 
Iq^  survivorship ;  reduced,  as  it  will  be,  by  the  deduc- 
tions before  alluded  to^  and  by  the  receipt  of  dividends 
i&nder  the  commission  only  instead  of  the  debt.  In  the 
€)vent  of  the  wife  dying  before  the  husband  and  there 
being  no  children,  there  will  be  nobody  to  take^  and 
then  it  will  revert  back  to  the  husband's  estate. 

One  argument  adduced  against  admitting  the  present 
proof  is,  that  this  may,  in  certain  events,  be  a  proof  for 
the  benefit  of  tlie  husband,  and  that,  therefore,  it  cannot 
be  received.  If  a  proof  was  made  for  the  immediate 
benefit  of  the  husband,  it  would  be  nugatory  to  allow  it 
to  be  made,  because  the  benefit  of  it  must  go  back  to  the 
estate.  But  if,  in  the  multiplied  limitations  of  a  mar- 
riage  settlement,  some  benefit  may  eventually  arise  to 
the  husband,  there  can  be  no  reason  why  the  whole 

E  e  3  proof 
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1SS2.       proof  should  on  that  account  be  rejected.    Here  there 
^„  "  ^ ' '-        are  two  ways  by  which  the  husband  miizht  be  benefited; 

Ex  psurte  .  , 

TiNDAu  ^^^  '^  ^^®  hnsband  should  survive  the  wife  and  there 
should  be  no  children.  In  that  case,  the  money  received 
as  the  dividends,  would  go  back  to  the  husband's  estate; 
but  then  the  proof  would  not  be  considered  as  having 
been  made  for  the  benefit  of  the  husband,  but  the  whole 
proof  would  fiiU  to  the  ground,  and  be  as  if  it  had  never 
taken  place ;  because  the  trusts  of  the  setdement,  as  far 
as  relate  to  the  sum  of  4000/.,  would  not  come  into 
operation  till  after  the  death  of  the  husband.  Again,  if 
the  wife  should  die  in  the  lifetime  of  the  husband,  and 
there  should  be  children  who  survived  the  hodband,  bat 
they  should  die  before  they  acquired  vested  interests^ 
then,  the  husband  having  survived  the  wife,  his  execu- 
tors would  be  entitled ;  but  that  collateral  contingent 
interest  to  his  executors  could  not  be  considered  as  ren- 
dering the  proof  a  proof  for  the  benefit  of  the  husbaliil 
so  as  altogether  to  exclude  it ;  on  the  contrary,  socfa 
beneficial  interest,  vesting  in  the  husband's  execatof, 
would  form  part  of  the  estate  of  the  bankrupt  The 
case  Ex  parte  Grundy  {a)  was  nearly  similar  to  the  pre- 
sent; and  in  that  case  the  trustees  were  allowed  to 
prove.  But  as  the  objection  now  under  consideration 
was  not  made  there,  and  the  case  was  determined  on  the 
retrospective  operation  of  6  G.  4.  c.  16.,  that  case  can- 
not be  adduced  as  an  authority.  Upon  the  whole,  we 
think  the  demand  of  the  trustees  is  proveable,  upon  the 
grounds  and  principles  which  we  have  above  stated. 

• 

(a)  1  Mont,  &  M^jirtkutf  S9a« 
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Lambieth  and  Porter  t;.  Roff.  Maj  8. 

^HE  Plaintiffs,  wine  and  spirit  merchants,  having  Plaintiffs, spirit 
supplied  the  Defendant  with  spirits,   sued  him  for  rocrchantt,  in- 
tbe  amount  in  an  action  for  goods  sold  and  delivered  $  delivered  a  bill 
and  by  their  particular,  delivered  November  ^2.  1831,  of  particulars 
claimed  63/.  1*.  4rf.,  "  being  the  balance  of  a  debt  due  to'^^^fendant 
from  the  Defendant  to  the  Plaintiffs  for  goods  sold  and  in  their  trade 

delivered  by  the  Plaintiffs  to  the  Defendant  in  their  trade  ®/  ^^^^'^ 

A  verdict  bay* 

or  business  of  brewers.**  ing  been  given 

Lambirthf  besides  his  wine  business  in  partnership  for  Plaintifis 
with  Porter^  carried  on  the  business  of  a  brewer  in  part-  ?^i:^-^  ^f 
nership  with  one  English.     The  Defendant  dealt  with  spirits,  De- 
Zambirl/i  and  Englis/i  for  beer,  and  occupied  a  public  f*"^"*'  <*- 
house  under  a  lease  from  Lambirth^  English^  H*  W.  Lam^  „i^i  f^^  non. 
f^rth  and  Potier.  »uit,  on  the 

,  At  the  trial,  the  delivery  of  the  spirits  by  Lambirth  ^^^been  sur  * 
aq4  Porter  having  been  proved,  a  verdict  was  taken  for  prised  by  the 

fjiem,  subject  to  a  motion  for  a  nonsuit  on  the  sround  ^^'^i*"^  ^' 
^-     '         ^  o  tween  the  par- 

that  such  evidence  ought  not  to   have  been   admitted  ticular  and  the 

gilder  the  above  particular.  proc^:  it  ap- 

pearing, how* 
e?er,  that  he 
Lawes  Seijt.  accordingly  obtained  a  rule  nisi  for  set-  had  been 

ting  aside  the  verdict  and  entering  a  nonsuit,  on  the  "*.*^  *^^ 
ground  that  the  Plaintiffs'  particular  did  not  disclose  misled,  the 
any  charge  for  spirits;  and  on  affidavits,  that  as  the  De-  ^urt  dis- 
fendant  had  dealings  with  lambirth  and  English  for  beer,  l^f^^^^ 
and  held  his  house  under  a  lease  from  the  Lantbirthsy 
Englishy  and  Porter^  he  was  taken  by  surprise  by  the 
proof  offered  at  the  trial,  having  come  prepared  to  dis<> 
prove  any  debt  due  to  Lambirth  and  English  as  brewers. 

Stephen  Serjt.  shewed  cause  on  affidavits,  which  satis- 
fied the  Court  that  the  Defendant  had  not  been  sur- 

E  e  4  prised. 
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im.  prised.  The  PfaintifTs,  by  a  letter  signed  ^  LamUrth 
fiind  Porter y*  had,  in  April  1831,  demanded  65L  for  spi- 
rits supplied  by  them  to  the  Defendant ;  tbey  arrested 
him  for  that  sum  on  the  1st  of  June  s  declared  only  m 
the  names  of  Lafnbirth  atid  Porter  i  and  their  attorney, 
in  September,  wrote  a  letter  to  the  Defendant's  attoniey, 
stating, '  in  answer  to  a  letter  from  him,  that  there  was 
no  such  firm  as  Lambirthj  English,  and  Co.,  hot  that 
60/.  and  upwards  was  due  from  the  Defendant  to  Lam" 
birth  and  Porter  for  spirits,  and  near  20/.  to  Lambirtk 
and  English  for  beer.  Stephen  contended,  that  the  only 
ot^ct  of  a  particular  being  to  limit  a  plaintiff 's  demand, 
it  was  sufficient  if  the  Defendant  were  not  mbled;  Dof 
V.  Bower  (a),  Davies  v.  Edwards,  {b) 

'  Lcmes  and  Bompas  Seijts.,  in  support  of  the  role^ 
^tlrged  that  great  laxity  and  coniusion  would  be  iii!n»- 
dnced  into  practice  if  this  particular  were  held  suffidenl, 
and  they  relied  on  Macarthy  v.  Smith  {c\  where  it  ms 
held,  that  the  plaintiff  could  not  recover  for  moiiey  had 
And  received  under  a  bill  of  particulars  for  goods  sold 
and  delivered,  though  it  appeared  the  goods  had  been 
delivered  to  defendant  as  agent,  for  sale  or  return,  and 
that  he  had  sold  them,  and  received  the  value. 

TiKBAL  C.  J.  The  Plaintifis'  attorney  has  been  guiltf 
of  great  negligence;  but  the  question  is,  whether  the 
Defendant  has  t>een  taken  by  surprise.  Looking  at  the 
evidence  adduced  on  the  trial,  the  affidavits  now  read, 
and  the  Defendant's  mode  of  shaping  his  case,  we  can- 
not see  that  he  has  been  deprived  of  any  just  groond  of 
defence.  The  letters  of  the  Plaintiffs  and  their  attorney 
excluded  the  possibility  of  his  acting  under  any  mis- 
take.    We  should  be  carrying  the  principle  of  rigour 

(«)  I  Gatt^bn  69.  n.         (h)  ^M.^S.  380.         (c)  8  Bi^gk.  X4|. 

with 
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with  respect  to  particulars  too  far,  and  convert  them        1882. 
into  a  trap  for  plaintifis,  if  we  were  to  hold  that  every 
slight  variance,  whether  it  misled  the  defendant  or  not, 
is  to  defeat  the  plaintiff's  action. 

Park  J.  I  yield  to  the  opinion  of  the  Court  with 
reluctance,  being  apprehensive  of  the  carelessness  to 
which  it  may  give  rise. 

Gasclee  J.  I  concur  in  the  decision  of  the  Court, 
though  I  am  not  sure  that  we  are  right.  It  is  dear, 
however,  that  the  letters  of  the  Plainti£&  and  their 
attorney  would  have  sufficiently  apprised  the  Defendant 
of  the  subject-matter  of  the  action. 

Aldsrson  J.     The   material  question   in  all  these 
cases  is,  whether  there  is  any  thing  in  the  bill  of  parti- 
rJculars  calculated  to  mislead  the  defendant ;  if  not,  it  is 
the  duty  of  the  Court  to  see  that  a  party  is  not  entrap- 
'^ped  and  defeated  by  a  slight  variance,  which  could  not 
^mislead   the  defendant       In   Davies  v.  Edwards,  the 
>  particular  of  demand  was  rent  of  land  at  Chepstow  j 
'Ae  defendant  objected  that  the  land  was  in  anotlier 
parish ;  and  Lord  EUenborough  said,  '*  If  the  defendant 
could  have  shewn  not  only  that  he  might  have  been  but 
that  he  was  actually  surprised,  there  would  have  been 
aome  foundation  for  the  argument     But  here  no  de- 
ception whatever  was  practised,  nor  the  defendant  mis- 
led.    If  he  had  gone  to  a  Judge's  chambers,  as  it  was 
competent  to  him  to  do,  for  further  particulars,  and  had 
stated  that  he  held  no  other  but  these  premises,  would 
it  not  have  been  useless  to  have  granted  him  a  further 
particular?"     Can  I  say  that  the  Defendant  has  been 
deceived,  when  he  was  told  that  the  Plaintiffs  were  about 
to  proceed  for  65L  due  for  spirits ;  when  this  is  followed 
up  by  an  arrest  for  that  amount ;  by  a  letter  explaining 

the 


4U 


CASES  IN  EASTER  TERM 


1832. 


the  two  accounts,  one  for  beer  with  Lambirtk  and 
English ;  one  for  spirits  with  Lambirtk  and  Porter ;  by 
an  action  brought  by  Lambirtk  and  Porter^  and  by  a  bill 
of  particulars  delivered  in  their  names  ? 

Rule  discharged. 

[a)  See  Harrison  y.  Wbodf  ante^  37Z« 


Maji%* 


A  balance  of 
leu  than  5/. 
due  on  a  bill 
of  exchange 
for  I^l•  drawn 
payable  in 
Londoth  and 
reduced  by 
previous  pay- 
mentt  Held, 
a  debt  under 
5/.  arising 
within  the 
jurisdiction  of 
the  Halifax 
Baron  Court, 
the  parties 
residing  at 
Halifax* 


Walker  v.  Watson. 

'T'HIS  was  a  writ  of  false  judgment,  which  Merewetkir 
Serjt  had  obtained  a  rule  nisi  to  set  aside,  on  the 
ground  that  the  action  had  been  brought  in  the  Halifax 
baron  court  for  a  debt  of  less  than  5Lj  both  parties 
residing  within  the  jurisdiction  of  that  court  By  the 
17  G.  3.  c.  15.  5.  SO.,  the  Halifax  court  act,  it  is  enacted 
that  ^^  no  plaint,  suit,  or  action  to  be  entered  or  com- 
menced in  this  court  for  any  debt  or  damages  under  SL 
arising  within  the  said  honor,  or  any  judgment  or  other 
proceedings  to  be  had  thereupon,  shall  be  removed  or 
removeable  by  any  writ  of  recordari  facias  laqueUm^ 
certiorari^  false  judgment,  or  otherwise  howsoerer,  bat 
such  judgments  in  this  court  shall  be  final  and  conclusive 
to  all  intents  and  purposes  whatsoever.'' 

Jones  Serjt  shewed  cause  upon  an  affidavit  which 
disclosed  that  the  action  was  brought  for  a  balance, 
of  less  than  5/.  indeed,  but  due  on  a  bill  of  exchange 
for  !?/•,  drawn  payable  at  Mastermaris  in  London^  and 
reduced  by  previous  payments.  He  contended  that 
the  suit  was  not  for  a  debt  or  damage  of  5/.  or 
under,  arising  within  the  jurisdiction  of  the  Halifax 

court. 
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court.  The  demand  arose  from  a  debt  of  172^  and  due 
in  London,  not  Halifax.  In  M^Collam  v.  Carr  {a\  it 
was  held  that  the  jurisdiction  of  the  Middlesex  court  of 
conscience,  under  an  act  of  parliament,  the  language  of 
which  is  nearly  the  same  as  the  above,  did  not  extend  to 
contracts  made  on  the  high  seas ;  nor  would  the  Court 
allow  a  suggestion  for  double  costs  under  2S  G.  2.  c.  S3., 
where  the  original  debt  being  above  405.  had,  by  a 
balance  of  accounts,  been  reduced  below  that  sum. 


TiNDAL  C.  J.  The  whole  question  turns  on  the 
thirtieth  section  of  17  G.  S.  c.  15.,  which  enacts,  that 
^*  no  plaint,  suit,  or  action  to  be  entered  or  commenced 
in  this  court  for  any  debt  or  damages  under  5L  arising 
within  the  said  honor,  or  any  judgment  or  other  proceed- 
ings to  be  had  thereupon,  shall  be  removed  or  removeable 
by  any  writ  of  recordari  facias  loquelam,  certiorari,  false 
judgment,  or  otherwise  howsoever,  but  such  judgments 
in  this  court  shall  be  final  and  conclusive  to  all  intents 
and  purposes  whatsoever."  And  this  suit  was  enter- 
tained for  a  debt,  under  5L  at  the  time  of  entertaining 
it.  I  cannot  agree  in  the  position,  that  because  the 
debt  was  originally  more,  the  party  ought  not  to  sue  in 
-sQch  a  court,  when  by  payment  it  has  been  reduced 
bdow  5L  All  the  old  cases  are  the  other  way.  Upon 
this  afiidavit,  it  is  clear  that  before  the  present  suit  was 
commenced,  the  original  demand  had  been  reduced  by 
payment  below  5/.  It  is  impossible  to  contend  that  it 
is  not  a  case  within  the  act 


Park  J.  When  we  see  the  anxiety  of  the  legislature 
to  save  expenses  to  poor  suitors,  we  cannot  defeat  the 
intention  of  the  act  by  allowing  such  a  proceeding  as 
this. 


(a)  iB.^P.  ft»3. 


Gaselee 
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18S2.  Gaselee  and  Alderson  Js.  ocmcurriDg,  the  rule  wai 

made 

Absolnte. 


Maj  %.  DiGBY  t;.  Alexander. 

A  plea  in         ^O  an  action  on  a  bill  of  exchange  set  out  in  the  d^ 

abatement  by  claration  as  addressed  to  the  Defendant  by  the  titles 

an  Earl,  o  addition,  and  description  of  the  Right  Honorable  the 
misnomer  m  '  ^  -©  . 

hit  title  of  Earl  of  Stirling^  and  accepted  by  him  by  the  name  or 
digmty,  must    ^\^\q  ^f  jstirling,  the  Defendant  pleaded  in  abatement  as 

SSj,^"not  followu:—  ^ 

merely  by  m-        And  the  Right  Honorable  Alexander  Earl  of  AJr* 

h^J^^Eiri  ^^»  ^^  ^®'  P***^  ®^  ^^^  United  Kingdom  of  Grmi 
at  the  time  of  Britain  and  Ireland  called  Scotland^  against  whom  ihe 
suing  out  the     plaintiff  has  issued  his  said  writ,  and  declared  thereoiip 

by  the  name  of  Alexander  Humphreys  Alexander^  ia  ivt 
own  person  comes,  and  saving  to  himself  all  advMAtfljpsi 
and  exceptions,  as  well  to  the  writ  as  to  the  declaration  ii^ 
aforesaid,  prays  leave  to  imparle  thereon  and  to  have  qntfli 
Wednesday  the  11th  day  of  January^  in  Hilary  i&an^'m 
the  second  year  of  the  reign  of  our  lord  the  now  King ji 
and  he  hath  it  At  which  day  come  here,  as  well  ibd' 
Plaintiff  by  his  said  attorney,  as  the  said  Right  Hon^fn 
able  Alexander  Earl  of  Stirling  in  his  own  person*  Aiid.> 
the  said  Earl  of  Stirling  says  that  long  befi»re  the* 
issuing  the  said  writ  of  the  Plaintiff  in  this  suit,  to  wjfi^. 
on  the  20th  day  oi  April,  in  the  sixth  year  of  the  reigir 
of  the  lord  George  Vf.  late  King  of  the  United  Kib^ 
dom  of  Great  Britain  and  Ireland j  defender,  Sec,  the  said.< 
lord  the  late  King,  by  his  royal  proclamation^  beariog, 
teste  at  Carlton  House  the  day  and  year  last  aforesaid^  • 
after  reciting  that  Alexander  Earl  of  Balcarras  had  been: 
duly  elected  and  returned  to  be  one  of  sixteen  peers  of; 

Scotland, 
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Scotland,  to  sit  in  the  House  of  Peers  in  the  then  present  1832* 
parliament  of  the  United  Kingdom  of  Great  Britain  ^  ^^^ 
and  Ireland,  and  was  then  since  deceased,  in  order  to  v. 

the  electing  another  peer  of  Scotland  to  sit  in  his  room  Albxawdkr. 
by  and  with  the  advice  of  his  privy  council,  issued  forth 
that  proclamation,  strictly  charging  and  commanding 
all  the  peers  of  Scotland  to  assemble  and  meet  at  Holy^ 
rood  House,  in  Edinburgh,  on  Thursday  the  2d  day  of 
June  then  next,  between  the  hours  of  twelve  and  two  in 
the  afternoon,  to  nominate  and  choose  another  peer  of 
Scotland  to  sit  and  vote  in  the  House  of  Peers  of  that  a 

then   present  parliament  of  the  United  Kingdom   of  < 

Great  Britain  and  Ireland,  in  the  room  of  the  said 
Alexander  Earl  of  Balcairas,  deceased,  by  open  election 
and  plurality  of  voices  of  the  peers  that  should  then  be 
preseht,  and  of  the  proxies  of  such  as  should  be  absent;        ,. «...    ^ 
(Miich  proxies  being  peers,  and  producing  a  mandate  in 
writnig  duly  signed  before  witnesses,  and  both  constituent 
$mA  proxy  being  qualified  according  to  law;)  and  the 
kttsi  cterk  register,  or  such  two  of  the  principal  clerks  of 
^tt^kmas  should  be  appointed  by  him  to  officiate  in 
tiU^^name,  were  thereby  respectively  required*o  attend 
Mch  meeting,  and  to  administer  the  oath  reiquired  by 
Ifcfr  to  be  taken  there  by  the  said  peers,  and  to  take 
tll^ir  votes;  and  immediately  after  such  election  made 
imd  duly  examined,  to  certify  the  name  of  the  peer  so 
dtntied,  atid  to  sign  and.  attest  the  same  in  the  presence 
ofii^the  said  peers,  the  electors,  and  return  such  certifi- 
ctfM^into  the  High  Court  of  Chancery  of  Great  Britain. 
Aod  the  said  lord  the  said  late  King  thereby  strictly 
dmvged  and  commanded  that  that  proclamation  should 
bb'daly  published  at  the  Market  Cross  at  Edinburgh,  and 
ia  all  the  comity  towns  in  Scotland,  twenty-five  days  at 
loiat  before  the  time  thereby  appointed  for  the  meeting 
of  the  said  peers  to  proceed  in  such  election.     And  the 
sHid'Earl  of  Stirling  further  says  thi^t  the  said  pro- 
clamation 
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1832.       clainalion  was  afterwards,  and  more  than  twaity-fire 
-^  ^  days  before  the  time  thereby  appointed  for  the  meeting 

^,  of  the  said  peers  to  proceed  on  such  election,  to  vrit,  on 

Aldanmw.  the  6th  day  of  Afay,  in  the  year  1 825,  duly  published  at 
the  Market  Cross  at  Edinburgh  aforesaid,  and  in  all  die 
county  towns  of  Scotland.  That  afterwards,  and  long 
before  the  issuing  of  the  said  writ  of  the  Plaintiff  in  this 
suit,  and  before  the  assembly  and  meeting  hereinafter 
next  mentioned,  to  wit,  on,  &c.  at,  8cc.  the  said  lord 
clerk  register  duly  appointed  Sir  Walter  Sccit^  Bart 
and  Cciin  Mackenzie^  Esq.  to  be  clerks  to  the  meeting 
so  to  be  held  as  aforesaid  for  such  election  as  last 
aforesaid,  and  two  of  the  principal  clerks  of  session  to 
officiate  in  his  name  thereat  That  afterwards,  and 
before  the  issuing  of  the  writ  of  the  Plaintiff  in  tfab 
suit,  to  wit,  on  the  2d  of  June  1825,  divers  of  the  peen 
of  Scotland^  in  obedience  to  the  said  proclamadon,  did 
assemble  and  meet  at  the  palace  of  Hofyrvod  Hcastln 
Edinburgh^  between  the  hours  of  twelve  and  two  in  tbe 
afternoon  of  that  day,  to  nominate  and  choose  a  pieef  of 
Scotland  lo  sit  and  vote  in  the  House  of  Peers  of  that 
then  present  parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  in  room  of  the  sdd  Alexander 
Earl  of  Balcarras  deceased;  and  that  the  said  Sir 
Walter  Scott  and  Colin  Mackenzie,  the  said  two  cteAs 
of  session  so  nominated  and  appointed  as  aforesaid, 
attended  the  said  meeting  or  assembly,  and  ofllciaM 
thereat  for  the  purpose  aforesaid.  That  at  the  said 
assembly  or  meeting  so  held  as  aforesaid  for  the  purpose 
of  such  election  as  aforesaid,  the  long  or  great  roll  of  the 
peers  o(  Scotland  was  called  over,  except  those  who  stood 
attainted  of  high  treason.  That  the  said  Defendant 
then  being  Earl  of  Stirling  of  that  part  of  the. United 
Kingdom  of  Great  Britain  and  Ireland  called  Scotland, 
attended  and  was  present  at  the  said  meeting  or  asseoobly 
for  the  purpose  of  giving  his  vote  as  a  peer  of  ScoHand 

at 
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at  and  upon  the  said  election ;  and  that  upon  the  tide        1832. 
of  Earl  Stirling  being  called,  he,  the  Defendant  in  this        !^  ' " 
suit,  claimed  to  vote,  as  Earl  of  Stirling  and  entitled  to  ^. 

the  honors  and  dignity  of  Earl  of  Stirling;  and  he,  the    Auexanhrr. 
Earl  of  Stirling^  the  Defendant  in  this  suit,  then  and 
there  answered  to  his  tide  of  Earl  of  Stirling^  and  his 
vote  was  then  and  there  taken  and  received  by  the  said 
Sir  Waller  Scott  and  Colin  Mackenzie^  the  two  clerks 
of  session  so  nominated  and  appointed   by   the  lord 
clerk  register  as  aforesaid  for  the  purpose  aforesaid,  and 
officiating  as  aforesaid.     And  he  further  says,  that  the 
said   Sir   Walter  Scott  and  Colin  Mackenzie,  the  said 
two  clerks  of  session  so  nominated  and  appointed  as 
aforesaid,  and  officiating  as  aforesaid,  then  and  there  at 
the  said  meeting  or  assembly  so  held  as  aforesaid,  for 
the  purpose  in  tliat  behalf  aforesaid,  to  wit,  on  the  said 
Sd  day  of  June  1825,  in  the  palace  of  Holyrood  House 
,,  aforesaid,  administered  to  him,  the  said  Earl  of  Stirling, 
^e  oath  required  by  law  to  be  taken  by  him  as  a  peer 
^.of  Scotland,  and  took  and  received  his  vote  at  the  said 
^,  election;  and  that  he  did  as  Earl  of  Stirling  as  aforesaid 
vote  at  the  said  election  for  James  Viscount  of  Strathallan 
^^  sit  and  vote  in  the  House  of  Peers  of  the  then  par^- 
.,  Jiament  of  the  United  Kingdom  of  Great  Britain  and 
freland  in  the  room  of  the  said  Alexander  Earl  of  BaU 
,  carras  deceased,  as  by  the  record  of  the  proceedbgs  at 
the  said  election  remaining  in  the  general  r^bter- house 
of  our  lord  the  now  King  at  Edinburgh  aforesaid  more 
fully  appears.    And  the  said  Earl  of  Stirling,  Defendant 
in  this  suit,  further  says  that  the  said  Sir  Walter  Scott 
and  Colin  Mackenzie,  the  said  two  clerks  of  session  so 
nominated  and  appointed,  and  officiating  as  aforesaid, 
immediately  after  such  election   made  and  duly  ex- 
amined, certified  the  name  of  the  peer  so  elected,  and 
signed  and  attested  the  same  in  the  presence  of  the 
peers,  the  electors,   and  returned  the  said  certificate 

into 
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into  the  High  C!ourt  of  Chancery  of  Great 
as  by  the  record  thereof  remaining  in  the  said  Hij^ 
Court  of  Chancery  at  Westminster^  in   the   county  df 
AuBLAkuEsu   Middlesex  more  fully  appears.     That  by  virtue  of  the 
said  election,   the  said  Viscount  of  StrathaUan  afterr 
wardS)  and  before  the  issuing  the  writ  of  the  PlaiiH 
tiffin  this  suit,  to  wit,  on  the  6th  of  June  1825,  took  his 
seat  and  voted  in  the  House  of  Peers  in  the  then  pam, 
liament  of  the  United  Kingdom  of  Great  Britain  mi^ 
Ireland.     That  afterwards,  to  wit,  on  the  dith  daj;  oJT 
Jtdy,  in  first  year  of  the  reign  of  our  lord  the  now  Kji^ 
our  said  lord  the  now  King,  by  his  rpyal  proclatnadon,^ 
bearing  date  at  Westminster^  the  day  and  year  last  lubre^, 
said,  after  reciting  that  he,  our  said  lord  the  now  Kwg^.^ 
bad  in  his  council  thought  fit  to  declare  his  pleasure.fer 
summoning  and  holding  a  parliament  of  hi3  Un\t^ 
Kingdom  of  Great  Britain  and  Ireland^  on  Tuesdm^.V^, 
Hth  day  oi  September  next  ensuing  the  date  of  hi^.saidj. 
royal  proclamation,  in  order,  therefore,  to  th^  electiiUL 
and  summoning  the  sixteen  peers  of  Scotland^  who  were 
to  sit  in  the  House  of  Peers,  by  the  advice  of  bis  J^nr/ 
council,  issued  forth  that  his  royal  proclamation,  st^icujr 
charffinc:  and  commanding:  all  the  peers  of  Scotland  tq. 
assemble  and  meet  at  Hdyrood  House,  Edinbwrgh^  on, 
Thursday  the  2d  day  of  September  then  next  ens^iiu^ 
between  the  hours  of  twelve  and  two  in  the  aflenippn^  to 
nominate  and  choose  the  sixteen  peers  to  sit  and  vote  in  .. 
the  House  of  Peers  in  the  said  ensuing  parliament,  by  , 
open  election  and  plurality  of  voices  of  the  peerf  that   . 
should  be  then  present,  and  of  the  proxies  of  such  as  ,; 
should  be  absent,  such  proxies  being  peers,  and  pro- 
ducing a  mandate  in  writing  duly  signed  before  witnesses,  y 

w  ■      ■    ■ 

and  both  constituent  and  proxy  being  qualified  according 
to  law :  and  the  lord  clerk  register,  or  such  two. of  the  ■■> 
principal  clerks  of  session  as  should  be  appointed  by  .^ 
him  to  officiate  in  his  name,  were  thereby  respectively- 
required 
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Tequired  to  attend  such  meeting,  and  to  administer  the  K,J^iSu. 
oath  required  by  law  to  be  taken  there  by  the  said  peers,  r^^  '^ 
and  to   take   their  votes,   and   immediately  after  such  9. 

Section  made  and  duly  examined  to  certify  the  names  of  alkambbu 
the  sixteen  peers  so  elected,  and  sign  and  attest  the  same 
in  the  presence  of  the  said  peers  the  electors,  and  return 
such  certificate  into  our  said  lord  the  now  king's  High 
Court  of  Chancery  of  Great  Britain.    And  our  said  lord 
ibe  now  king  did,  by  the  said  last-mentioned  procla- 
mation, strictly  command  and  require  the  provost  of 
Bdinburghf  and  all  other  the  magistrates  of  the  said  city, 
t6  take  special  care  to  preserve  the  peace  thereof  during  . 
the  time  of  the  said  election,  and  to  prevent  all  manner 
oFriots,  tumults,  disorders,  and  violence  whatsoever.  ^ 
And  our  said  lord  the  now  king  did,  by  the  said  last-  ' 
meotioiied  proclamation,  strictly  charge  and  command  . 
tfeuil  his  royal  proclamation  should  be  duly  published  at 
toi  inarket-cross  at  Edinburgh^  and  in  all  the  county 
tcmns  in  Scotland^  twenty-five  days  at  least  before  the 
time  thereby  appointed  for  the  meeting  of  the  said  peers 
to  **  proceed  to  such   election.     The  Defendant   then 
averred,  that  the  said  last-mentioned  proclamation  was 
afterwards,  and  more  than  twenty-five  days  before  the 
time  thereby  appointed  for  the  meeting  of  the  said  . 
pe6t8  to  proceed  on  such  election  as  last  aforesaid,  to 
iri^  on  the  29th  day  of  July  1830,  duly  published  at 
the  market-cross  in  Edinburgh  aforesaid,   and  in  all  . 
tbii  county  towns  in  Scotland.    That  afterwards,  and 
long  Defore  the  issuing  of  the  said  writ  of  the  Plaintiff 
in  this  suit,  and  before  the  assembly  and  meeting  here- 
inafter next  mentioned,  to  wit,   on  the   1 9th  day  of 
Aug^^  in  the  year  last  aforesaid,  at,  &c.  the  lord  clerk 
register    of  Scotland   duly  nominated  and  appointed 
Thomas  Thomson  and  Adam  RoUardj  Esqrs.,  two  of  the 
prindpal  clerks  of  session,  to  be  clerks  of  the  meeting 
Vol.  VIII.  Ff  to 
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1832.       to  be  held  as  last  aforesaid,  for  the  purpose  of  such  elec- 
-  -   ■       tion  as  last  aforesaid,  and  to  officiate  in  his  name  at  the 

DlQBY 

^^  said  meeting.     That  afterwards,  and  before  the  issuing 

Alexakdbb.  of  the  said  writ  of  the  Plaintiff  in  this  suit,  to  wit,  on, 
&c.  divers  of  the  peers  of  Scotland^  in  obedience  to  the 
said  last  mentioned  proclamation,  did  assemble  and  meet 
at  the  palace  of  Hob/rood  House  in  Edinburgh  aforesaii^ 
«  between  the  hours  of  twelve  and  two  in  the  afternoon  of 
that  day,  to  nominate  and  choose  the  sixteen  peers  of 
Scotland^  to  sit  and  vote  in  the  House  of  Peers  in  the 
then  ensuing  parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland ;  and  that  the  said  Tlumm 
Thomson  and  Adam  Rdlardj  the  said  two  clerks  ao 
nominated  and  appointed  as  aforesaid,  attended  the  said 
last  mentioned  meeting,  and  officiated  thereat  for  the 
purpose  aforesaid.  That  at  the  said  assembly  or  meel* 
ing  so  held  as  last  aforesaid,  for  the  purpose  of  such^eteo? 
tion  as  last  aforesaid,  the  long  or  great  roll  of  the  peei^ 
of  Scotland  was  called  over,  except  the  names  of  thqw 
who  stood  attainted  of  high  treason,  and  that  the  n|oi9 
of  him,  the  Defendant  in  this  suit,  as  Earl  of  StirUag^ 
was  then  and  there  called  as  a  peer  of  Scotland*  That  fa4 
did  not  attend  the  said  last-mentioned  meeting,  but  seat 
a  list  signed  by  him,  together  with  the  documents  an4 
instruments  as  by  law  directed,  containing  the  naiiie^«f 
sixteen  peers  of  Scotland,  for  whom  he  intended  to  TOti| 
at  the  said  last-mentioned  election,  to  be  nominated  an4 
chosen  to  sit  and  vote  in  the  House  of  Peers  in  the  said 
then  ensuing  parliament  of  the  United  Kingdom  of  Grsat 
Britain  and  Ireland,  to  witj  the  Marquess  of  Qjieensbenjfi 
&c.  &c.  And  he  further  says,  that  the  vote  of  him,  the 
said  Earl  of  Stirling,  by  such  signed  list  was  then  and 
there  taken  and  received  by  the  said  Thomas  Thomsm^ 
and  Adam  Rollard,  the  said  two  clerks  so  nominated  ao4 
appointed  as  last  aforesaid,  and  officiating  as  last  afore* 

siidji 
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said,  for  the  said  several  peers  named  in  the  said  signed  18S2. 
list,  to  sit  and  vote  in  the  House  of  Peers  in  the  said  then 
ensning  parliament  of  the  United  Kingdom  of  Oreat 
Britain  and  Ireland;  and  that  all  the  peers  named  in  the 
said  list  were,  at  the  said  assembly  or  meeting  so  held  as 
last  aforesaid,  elected,  nominated,  and  chosen  to  sit  and 
Tote  in  the  House  of  Peers  in  the  said  then  ensuing 
parliament  of  the  United  Kingdom  of  Great  Britain 
and  Ireland;  as  by  the  record  of  the  proceedings  at  the 
Slid  last-mentioned  election  remaining  in  the  general 
register  office  of  our  said  lord  the  now  king  at  Edinburgk 
aforesaid  more  fully  appears.  That  the  said  Thomas 
Thomson  and  Adam  Rollardj  the  said  two  clerks  so  no* 
minated  and  appointed,  and  officiating  as  last  aforesaidf 
immediately  after  such  election  made  and  duly  examined, 
certified  the  names  of  the  sixteen  peers  so  electedi  and 
signed  and  attested  the  same  in  the  presence  of  the  said 
peers,  the  electors,  and  returned  the  said  certificate  into 
our  said  lord  the  now  king's  High  Court  of  Chancery 
of  Greai  Britain^  as  by  the  record  remaining  in  the  said 
High  Court  of  Chancery  at  Westminster  aforesaid  more 
MIy  appears.  *<  And  so  tlie  said  earl,  the  Defendant  in 
this  suit,  says  that  he,  before  and  at  the  time  of  the 
IsBoing  of  the  said  writ  of  the  PlainiifiT  in  this  suit,  was, 
and  ever  since  has  been,  and  still  is,  Earl  of  Stirling  of 
that  part  of  the  United  Kingdom  of  Great  Britain  and 
IrHand,  called  Scotland^  and  by  that  name  and  title  ever 
since  his  vote  was  so  received  at  the  said  first  mentioned 
dection,  has  been  named  and  called,  without  this  that 
be  the  said  Alexander  Earl  of  Stirling  now  is,  or  at 
the  time  of  issuing  the  said  writ  of  the  Plaintifif  in  this 
suit  was,  named,  or  called  by  the  name  of  Alexander 
Humphreys  Alexander^  as  by  the  said  writ  and  declar- 
ation thereon  founded  b  above  supposed :  and  this  he 
b  ready  to  verify,  wherefore,  inasmuch  as  he  is  not  sued 
and  named,  and  called  in  by  the  said  writ^  and  the  de- 

F  f  2  claration 
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1832.       claration  thereon  founded  in  and  by  his  said  name  and 
^^  dignity  of  Alexander  Earl  of  Stirling^  he  prays  judgment 

V,  of  the  said  writ  and  declaration  thereon  founded,  and 

Alkxander.   that  the  same  may  be  quashed,  &c/' 

Demurrer  and  joinder. 

Stephen  Serjt.  in  support  of  the  demurrer.  The  former 
decision  in  this  case  {a)  applies  to  setting  aside  the  bail 
bond  only,  and  does  not  warrant  a  plea  like  this.  The 
plea  only  states  that  the  Defendant  voted  twice  at  the 
election  of  Scotch  peers;  but  not  that  his  vote  was 
effectual.  Defendant  no  where  states  he  is  Earl  otStir^ 
lingf  or  how.  This  is  in  effect  a  plea  of  misnomer,  to 
be  tried  by  a  jury ;  and  should  not  allege  mere  ctrcum- 
stances,  but  the  fact  proposed  to  be  proved  by  those 
circumstances;  for  the  consequence  assumed  does  not 
necessarily  follow  from  the  facts  stated.  If  a  party, 
instead  of  pleading  soil  and  freehold,  were  to  plead  tbst 
he  voted  in  respect  of  the  land  at  two  elections  for 
knights  of  the  shire,  it  would  not  follow  that  the  land 
was  his.  It  is  compatible  with  this  plea  that  the  De- 
fendant may  have  tendered  his  vote  and  have  been  re- 
jected upon  subsequent  occasions.  The  plea  is  double; 
and  it  does  not  state  that  the  Defendant  pursued  the 
forms  required  by  statute  on  tendering  his  vote;  as  by 
taking  the  oaths ;  or  that  he  was  Earl  at  the  time  thb 
writ  was  sued  out.  In  Lett  v.  Mills  (b)  the  defendant 
pleaded  in  abatement,  that  suscepit  ordinem  miUtarem, 
et  Jam  miles  existit ;  but  it  not  being  said  that  he  was  a 
knight  tempore  exhibitionis  billaj  or  after  the  last  con- 
tinuance, the  Court  ordered  a  respondeat  ouster. 

Taddy  Serjt.  contra.  The  plea  sufficiently  shews 
that  the  Defendant  is  Earl  of  Stirling^  and  how.     The 

(a)  AntCi  $$•  {h)  6Mod.toS' 

instrument 
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instrument  on  which  the  Plaintiff  sues  treats  the  De-        1832. 
fendant  as  Earl  of  Stirling  s  the  Defendant  accepts  by     *^  1^ "  "~ ' 
that  name ;  he  shews  the  facts  which  prove  him  to  be  ^, 

Earl  of  Stirling;  and  says,  that  he  being  Earl  of  Alexander. 
Stirling^  voted ;  which  is  the  same  as  an  allegation  that 
he  was  Earl.  2  Wms.  Saund.  352.  n.  3.  And,  after 
discharging  the  defendant  from  his  bail  bond,  as  a 
privileged  person  (a),  the  Court  will  not  now  reject 
his  claim.  For  the  defendant  has  no  remedy  except 
by  plea.  In  Lord  Banbun/s  case  (&),  upon  a  motion 
for  a  supersedeas  to  a  writ  of  latitat  sued  out  against 
Lord  Banbury  as  Charles  KnollSf  the  Court  said,  <*  If 
my  lord  had  ever  been  summoned  to  parliament,  and 
bad  a  writ  to  shew  that  there  was  no  dispute  about 
the  identity  of  the  person,  it  would  have  been  rea- 
sonable to  have  granted  a  supersedeas;  but  in  this 
case,  of  a  lord  who  has  never  sat  there,  they  could  cot 
Ao  it,  for  they  could  not  try  peerage  upon  a  motion ; 
.but  bis  lordship  might  plead  it."  And  it  is  true  that 
an  Englisli  peer  must  shew  his  title  by  summons  or 
patent;  but  that  rule  cannot  apply  to  a  Scotch  peer,  who 
ia  never  summoned;  and  as  for  a  patent,  the  most 
ancient  of  the  nobility  in  Scotland,  and  other  parts  of 
JEurope,  are  territorial,  and  possess  no  records  of  the 
creation  of  their  titles.  The  Lords  of  Session  were 
.ordered,  Jwie  12th,  1739,  to  lay  before  the  House  a 
roll  or  list  of  the  peers  of  Scotland,  and  the  particular 
limitation  of  each  peerage ;  upon  which  they  made  their 
.report;  and,  after  stating  various  circumstances,  con- 
cluded by  saying,  **  That  the  Lords  of  Session  are  not 
able  to  give  your  Lordships  any  reasonable  satisfaction 
touching  the  limitations  of  the  peerages  that  are  still 
continuing."     In  Co.  Litt.  16  a.  it  is  said,  <*  A  man  may 

F  f  S  have 
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1852.       have  an  inheritance  in  title  of  nobilitie  and  dignitie  three 
^  _^ '  manner  of  wayes,  that  is  to  say,  by  creation,  by  descenti 

9.  and  by  prescription.     By  creation,  two  noanner  of  ordi- 

ALEKAWDia.  nary  wftyes  (for  I  will  not  speake  of  a  creation  by  par* 
liament),  by  writ,  and  by  letters  patent*"  *^  And  this 
writ  hath  no  operation  or  effect  until  be  sit  in  parli* 
ament,  and  thereby  his  blood  is  ennobled  to  him  aixl  his 
heires  lineall,  and  thereupon  a  baron  is  called  a  peer  of 
parliament.  And  if  issue  be  joined  in  any  action,  whe- 
ther he  be  a  baron,  &c.,  or  no,  it  shall  not  be  tryed  faj 
jury,  but  by  the  record  of  parliament  which  could  not 
appeare  unlesse  he  were  of  the  parliament.  Therdfoie 
a  duke,  earl,  &c.  of  another  kingdome^  are  not  to  be 
sued  by  those  names  here,  for  that  they  are  not  peeres 
of  our  parliament."  This  plea,  therefore,  doea  not  pro- 
ceed on  the  ground  of  Defendant's  being  a  peer  by  writ 
or  patent.  Before  the  union  with  Scotiand^  there  w» 
no  writ  or  summons  to  peers.  Magna  Charta  prescribed 
a  summons  to  prevent  the  inconvenience  of  proclama- 
tions here.  But  that  was  never  adopted  in  SeoUandk 
Lord  Kaimeit  Brit.  Antiq.  55.  Spottiswood^s  Pract  33. 
gives  a  proclamation  for  calling  parliament  together. 
The  statute  6  Ann.  c.  28.  takes  up  that  state  of  6ols ; 
and  the  peers  of  Scotland  do  not  recdve  any  summoDS* 
A  list  of  peers  was  made  and  considered  in  committee^ 
Febnuny  12th,  1708,  (18  Jotirnal  of  Lords^  SddO  <n 
tiie  first  assembling  of  the  united  parliament.;  and  in 
25  Journal^  466.  a  return,  as  used  in  the  Scotch  parliar 
ment  of  1706,  containing  an  Earl  of  Stirling.  And  that 
roll  is  still  referred  to  as  authority.  W%/U  onEUcUang^ 
c.  2.  p.  125.  The  Defendant,  therefore,  could  not  pkad 
more  conclusively,  for  the  voting  at  the  election  of  a  repr^ 
sentative  peer  being  the  only  act  by  which  a  Scotch  peer 
can  assert  his  title,  that  act  is  equivalent  to  summons  or 
patent  with  an  English  peer.  IPer  Curiam.  All  this  is 
good  evidence,  but  no  plea  that  Defendant  is  Earl.] 

It 


^ 
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It  alleges  that  in  substance.     In  the  Countess  of  Rut^       .1852. 
land^s  case  (a),  it  was  held  that  Duke  or  no  Duke  should     ^    ^      '' 
be  tried  by  the  record ;  Duchess  or  no  Duchess  by  the  ^. 

country,  for  her  dignity  accrues  by  matter  of  fact ;  and   Alexamdeb* 
for  the  same  reason,  matter  of  record  forms  no  part  of 
the  title  of  a  Scotch  peer. 

TiNDAL  C.  J.     It  appears  to  me  that  this  plea  being 
pleaded  in  abatement,  is  insufficient,  and  that  our  judg- 
ment must  be,  that  the  Defendant  do  answer  over.   The 
plea  is  strictly  a  plea  in  abatement  on  the  ground  of  mis- 
nomer ;  for  although  it  is  otherwise  in  the  case  of  a 
baron,  in  the  case  of  an  earl  the  title  is  the  substance  of 
the  name;  and  as  this  is  a  dilatory  plea,  which  is  always 
to  be  taken  strictly,  the  question  is,  whether  the  De- 
fendant has  so  pleaded  that  an  issue  can  be  taken  on 
the  point  which  he  proposes  to  make  the  ground  of  his 
plea.     Now  there  is  no  distinct  and  positive  allegation 
that  on  the  day  the  writ  in  tjhis  cause  was  sued  out  the 
Defendant  had  the  name  suggested  and  no  other.     The 
pdea  begins  by  stating  that  in  1825  the  King  issued  his 
proclamation  commanding  all  peers  of  Scotland  to  as- 
semble at  Holyrood  House  to  choose  a  peer  of  Scotland 
to  sit  in  parliament  in  the  room  of  the  Earl  of  Balcarras 
deceased;  that  at  the  meeting  held  in  pursuance  of  such 
proclamation,  the  Defendant,  then  being  Earl  oi  Stirling^ 
attended  for  the  purpose  of  giving  his  vote  as  a  peer  of 
Scotland  at  the  said  election ;  that  upon  the  title  of  Earl 
of  Stirling  being  called,   he  claimed  to  be  Earl  of 
Stirling^  and  answered  to  his  title,  and  bis  vote  was 
then  taken  by  Sir  Walter  Scott  and  Colin  Mackenzie  t 
that  they  administered  to  him  the  oath  required  to  be 
taken  by  a  peer  of  Scotland^  and  took  his  vote;  and  that 
he  did  as  Earl  o(  Stirling  vote.   That  in  September  18S0, 

(m)  SRep.s^*lf. 

F  f  4?  upon 
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1S32.  upon  the  occasion  of  another  election,  he  sent  in  his 
TOte,  which  was  received  by  the  clerks.  It  amounts  to 
no  more,  therefore,  than  that  the  Defendant  acted  as 
Earl  of  Stirliffg ;  not  that  he  was  de  jure  Earl.  He . 
says,  indeed,  that,  **  being  Earl  of  Stirling^  be  voted;" 
but  no  allegation  so  distinctly  predicates  the  fiict  that 
he  was  Earl,  as  that  issue  can  be  taken  on  it  The  pre- 
cedents are  few,  but  all  the  forms  of  the  common  plea 
of  misnomer  go  to  the  day  of  suing  out  the  writ  oi- 
cbtsive :  they  state  ^^  that  C  2>.,  against  whom  die 
plaintiff  hath  exhibited  his  bill  by  the  name  of  E»  F^ 
is  named  and  called  by  the  name  of  C.  i>.,  and  by  that 
name  hath  always  hitherto  been  named  and  called; 
without  this,  that  he  is,  or  at  the  time  of  exhibiting  the 
.  plaintiff's  bill  was,  named  or  called  by  the  name  of 
£.  P.  (a) ;''  excluding,  therefore,  the  possibility  of  there 
being  any  other  name  in  which  at  that  time  the  writ 
could  be  sued  out:  and  in  two  ancient  precedents  of 
pleas  of  abatement  for  misnomer  in  title  of  dignity, 
there  is  a  distinct  allegation  of  the  existence  of  the 
dignity.  Thus,  in  the  Year-book  S9£e/.S.  p.d5.  B. 
Brief  de  Ravishmet  de  Gard'  fuit  port  vs  Gilbert 
Umfravil  Cbivaller.  Kirton  demanda  jugmec  de  br, 
,p  c  q  Gilbert  Umfravil  est  Conte  d^AngoSf  nienl  nome 
Conte.  Jugement  de  br.  Fend.  Le  C!onte  cCAngps 
n'est  p3  deins  le  royalme  d^Anglelre,  et  ptant  c  ne  poit 
estre  trie,  le  quel  11  soit  Conte,  on  nient:  issint  n'e  my 
eel'  nora  de  dignity,  forsq^  surnom.  Jugemet,  si  nr  br 
ne  soit  assez  bon.  Kirton,  Le  nom  de  Conte  est  nom 
de  dignity,  et  p  eel'  nom  doit  il  estre  nom :  et  il  est 
somone  a  chesc  parliamet  per  nom  de  Conte ;  et  le  Roy 
mander  a  luy  le  grand'  seal'  come  a  Per  del  tre.  Ek 
pu3  le  br  abata,  &c.  And  in  Fitz.  Abr.  Briefs  pi.  40. 
Labb.  de  founteyn}  port  bre  de  faux  Inpsonmet  vers  un 

{a)  See  3  Ontty  on  Pleadings  «  Pleas  in  Ahatenuni^^ 

W.  Fraunc 
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W.  Fraunc  FtiUh.  Lie  bre  est  si  abbas  fecerit  te  securam        I8S2. 
niet  nosmant  son   propre  nosme:    par  que  Marten;         '  ' 
Labb.  est  nosme  de  dignitie  *  *  *  et  abb.  est  suffic,  v. 

nosme  et  sil  ad  suffic  nosme  il  suffis  etc  •  •  •  Mes  si  AwnAuutic. 
Counte  soit  a  porter  bre  il  covietU  ^  arnbideux  nosmes 
soierU  nosmes  coe  J.  Erie  de  Sfc.     Briefe,  pi.  40.     So  in 
the  case  of  the  Earl  of  Banbury  {a\  indicted  for  murder 
by  the  name  of  Charles  Kmdlsj  Esq.,  in  which  there  was 
a  plea  of  misnomer  in  abatement  to  the  indictment^  the 
defendant  alleged  in  his  plea,  ^*  quod  ipse  ad  indicta- 
mentum  illud  respondere  compelli  non  debet  quia  dicit 
>  quod  Dominus  Carolus  primus  nuper  Rex  Anglia^  &c. 
per  litteras  suas  patentes"  now  produced,  &c.  created  his 
grandfather  an  Earl  of  this  kingdom,  &c.  and  thereby 
^  the  honour  was  entailed  upon  the  male  line ;  and  then 
ahews  his  own  descent,  and  thai  he  is  heir  male^  and 
'  EaH  of  Banbury^  and  concludes  with  hoc  paratus  est 
^  ▼erificare,  &&     And  this  plea  was  afterwards  amended 
<by  adding  an  averment  *^  that  his  uncle,  who  was  of  the 
••elder  branch,  was  dead  without  issue,  and  tfiat  he  him^ 
.  self  was  a  peer  at  the  time  of  the  plea  pleaded.** 
\       The  present  plea,  therefore,  not  specifying  any  dr- 
,  cumstance  from  which  it  can  be  predicated  that  the  De- 
.'  £endant  was  Earl  of  Stirling  at  the  time  the  writ  issued, 
must  be  held  insufficient. 

Park  J.  The  Plaintiff  was  obliged  to  set  out  the  bill 
of  exchange  as  it  was  drawn,  but  he  nowhere,  in  his  own 
language,  calls  the  Defendant  Earl  of  Stirling,  Nor  if 
lie  had  done  so,  would  that  be  an  answer  to  the  present 
objection ;  for  in  Haworth  v.  Spraggs  {b)  it  was  held 
that  the  defendant  in  a  plea  in  abatement  of  misnomer 
must  give  his  surname,  as  well  as  his  true  Christian 
name^  although  his  true  surname  be  used  in  the  de- 

(a)  Cartb.  197.  (b)  8  T.R.siS' 

elaration* 
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ALEXAimK. 


claration.      That 
King,  {a) 


case  was    confirmed    in   Docker  r. 


Gaselee  J.  I  am  of  the  same  opinion.  Four  fifths 
of  this  plea  are  matters  of  evidence :  the  conclusion  h 
merely  argumentatiTe ;  and  there  is  nowhere  a  positive 
allegation  that  the  Defendant  is  a  peer.  A  plea  in 
ab&tetnent  ought  to  be  correct  in  evety  point;  and  it 
does  not  follow  that  the  Defendant  has  continued  to  be 
Earl  o(  Stirling  even  if  he  were  so  at  the  time  of  voting. 

Aldbk^on  J.  I  am  of  the  same  opinion.  Every  filet 
alleged  in  this  plea  may  be  true,  and  yet  the  Defendant 
may  not  now  be  Earl  of  Stirling.  That  is  sufficient  to 
render  the  plea  bad.  It  contains  nothing  but  evidence 
for  a  jury,  and  not  a  distinct  allegation  of  the  thing  to 
be  proved,  that  the  Defendant  was  Earl  of  Stirling  at 
the  time  of  the  writ.     There  must  be  judgment  of 

Respondeat  mater.  (^ 


(a)  s  Taunt,  65  a. 

(b)  See  the  precedent  in  Black- 
more  v.  The  Earl  of  Wigtomit 
toed  as  the  Right  Hon.  Hamilton 
Flemings  3  Went<U)ortb*s  Plead" 

i»g*  a95« 

As   to  the  question  whether 

peerage  is  available  as  an  ob- 


jection to  a  proceeding  by  hiil 
in  K.  B.»  unlejj  pleaded  in  abate* 
mentf  see  Lord  Lomdaie  t. 
Littledakf  %  BL  BL  167.  1991, 
and  the  note  (a)  p.  171.  See 
also  Hosier  and  Another  ▼.  L4ri 
Jirundelif  3  Bos.  ^  Put.  9.  mi 
the  note  (b). 
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Andrews  v.  Thornton.  Maj  za. 

QLANDER.     The  declaration,  after  the  usual  aver-  in  an  action 

ment  of  the  Plaintiff's  good  name,  his  innocence  of  ^  ^^^» 
such  misconduct  as  that  imputed  to  him  by  the  Defend-  be  no  futtifica- 
ant,  and  the  good  opinion  of  his  neighbours,  stated,  that  tion,  and  no 
before  the  committing  of  the  grievances  by  Defendant,  '^^^^^^^^ilmd 
as  thereinafter  mentioned,  Plaintiff  had  been,  and  then  the  Plaintifi; 
was,  a  mariner,  and  the  employment  of  a  mariner  had  |^  ^*  rccovew, 
used  and  exercised  with  great  credit  and  profit  to  him-  ^^  expense  of 
self,  to  wit,  at,  &c. ;  that  Plaintifi^  in  certain  parts  be-  witnesses  ne- 
yond  the  seas,  to  wit,  at  SincaporCi  had  shipped  himself  *^*""7  ^^^ 
in  and  on  board  of  a  certain  ship  or  vessel  called  the  ducement  ex- 
Viltoriay  as  a  mariner  and  chief  mate  for  a  certain  pl*natoryof 
voyage,  to   wit,  from   Sincapore  aforesaid  to  London^  ^^^  y^  ^^ 
of  which  said  ship  or  vessel  Defendant  had  been,  and  fessional  re- 
then  was,  a  freighter,  to  wit,  at,  4c. ;  that  before,  &C.,  putation. 
and  before  the  arrival  of  the  said  ship  or  vessel  at  Lon- 
don, to  wit,  on  the  high  seas,  a  mutiny  of  divers  of  the 
crew  of  said  ship  or  vessel  had  broken  out  in  and  on 
board  of  said  ship  or  vessel,  and  the  master  or  com- 
mander and  divers  mariners  belonging  to  the  crew  of 
said  ship  or  vessel  had  been  killed,  and  divers  large 
quantities  of  the  cargo  of  said  ship  or  vessel  had  been 
thrown  overboard  by  the  mutineers,  to  wit,  at,  &c. ;  that 
said  Plaintiff,  being  employed  as  a  mariner  in  and  on 
board  of  said  ship  or  vessel  as  aforesaid,  having,  with  the 
assistance  of  certain  of  the  crew  of  said  ship  or  vessel,  re- 
covered the  same  from  the  power  and  control  of  said 
mutineers,  and  having  taken  upon  himself  the  command 
and  navigation  of  said  ship  or  vessel,  had  proceeded  with 
the  same  to  a  certain  port  in  parts  beyond  the  seas,  to> 

wit» 
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Andrews 

V. 

Thoknton* 


wit,  the  Mauritius^  the  same  being  the  most  eligible  port 
to  proceed  to  after  such  mutiny  as  aforesaid,  to  wit,  at, 
&c. ;  that  Plaintiff,  at  the  Mauritius  aforesaid,  bad  ne- 
cessarily been  obliged  to  discharge  and  unload  the  cargo 
of  said  ship  or  vessel,  and  to  reload  the  same  in  and 
on  board  said  ship  or  vessel,  at  a  very  considerable  ex* 
pense,  and  in  so  doing,  had  employed  one  fVilUam  Aiken 
as  agent  for  said  ship  or  vessel  for  that  purpose,  and 
having  done  so,  said  Plaintiff  had  safely  and  secarely 
navigated  and  brought  said  ship  or  vessel,  together  with 
her  cargo,  so  reloaded  as  aforesaid,  to  her  port  of  deli- 
very, to  wit,  at,  &c.  Nevertheless  said  Defimdantf  welf 
knowing  the  premises,  but  greatly  envying  the  happy 
state  and  condition  of  said  Plaintiff,  and  contriving^  and 
wickedly  and  maliciously  intending  to  injure  said  Plam- 
tiff  in  his  good  name,  &c.,  on,  &c.,  at,  &c.,  in  a  certain 
discourse  which  said  Defendant  then  and  there  bad  of 
and  concerning  said  Plaintiff,  and  of  and  concerning  his 
said  employment  as  a  mariner  in  and  on  board  of  said 
ship  or  vessel,  and  of  and  concerning  said  cai^  of  8«d 
ship  or  vessel,  in  the  presence  and  hearing  of  dtveragood 
and  worthy  subjects  of  this  realm,  then  and  there,  in  the 
presence  and  hearing  of  said  last  mentioned  subjectii 
falsely  and  maliciously  spoke  and  published  of  and  con- 
cerning said  Plaintiff,  and  of  and  concerning  bis  ^d 
employment  as  a  mariner  in  and  on  board  of  said  ship 
or  vessel,  and  of  and  concerning  said  cargo  cf  said  ship 
or  vessel,  these  false,  scandalous,  malicious,  and  de&mt* 
atory  words  following,  that  is  to  say, — ^*  There  was  no 
reason  for  discharging  the  cargo.  I  do  not  believe  more 
than  100/.,  or  at  most  200/.  worth  of  the  cargo  was 
thrown  overboard  by  the  mutineers;  and  I  believe  that 
Andrews  has  connived  with  Mr.  Aiken^  the  agent  at  the 
Mauritius^  in  creating  expense,  for  the  purpose  of  pul- 
ling money  in  his  pockets ;  he  ought  to  be  tried  at  the 

bar 
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bar  of  the  Old  Bailey^  and  no  respectable  merchant  will        I8S2. 

ever  employ  him,"  \~'  '~' 

r^x  11  1  .      .  .        Andrews 

There  were  several  other  counts ;  and  m  the  tenth,  ^^ 

the  only  words  alleged  to  have  been  uttered  were,  **  He    Thornton. 

ought  to  be  tried  at  the  bar  of  the  Old  Bailey,**    To  the 

damage,  &c. 

The  Defendant  pleaded  the  general  issue ;  and  at  the 

trial  in  London^  a  verdict  having  been  found  for  the 

Plaintiff,  the  prothonotary,  on  the  taxation  of  costs,  had 

allowed,  among  other  charges,  23/.  for  the  expense  of  a 

witness  from  Liverpool,  to  prove  the  Plaintiff's  skill  and 

character  as  a  mariner ;  and  1^.  for  the  expense  of  a 

witness  called  to  prove  the  circumstances  of  a  mutiny  on 

board  the  Vitioria. 

Spankie  Seijt  obtained  a  rule  nisi  to  review  the  tax- 
ation as  to  these  charges,  on  the  ground  that  the  Defend- 
mt  not  having  pleaded  a  justification,  and  there  being 
no  allegation  of  special  damage,  no  question  could  pro* 
perly  arise  as  to  the  Plaintiff's  character  or  the  circum* 
Mances  of  the  mutiny,  the  only  point  in  issue  being, 
whether  or  not  the  Defendant  had  spoken  the  words 
with  which  be  was  charged. 

'  Wilde  Seijt  shewed  cause.  Without  proof  of  the 
introductory  all^ations  the  sting  of  the  slander  conld 
not  have  been  understood ;  and  without  proof  of  the 
estimation  in  which  the  Plaintiff  was  held,  the  jury  would 
have  been  at  a  loss  as  to  the  proper  measure  of  damages. 

Spankie.  The  assertion,  <<  That  the  Plaintiff  ought 
to  be  tried  at  the  bar  of  the  Old  Bailey,**  is  sufficiently 
explicit,  and  needs  no  explanation  in  the  way  of  intro- 
ductory allegations.  The  witnesses  objected  to  can  only 
have  been  called  for  the  purpose  of  harassing  the  De- 
fendant with  costs. 

TiNDAL 
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AKDRXW8 
V. 

Thorhton. 


TiMDAL  C.  J.  I  agree  in  one  observation  which  has 
been  made  on  the  part  of  the  Defendant,  that  when  there 
is  no  justification  in  an  action  of  slander,  in  general  the 
expense  of  witnesses  ought  not  to  be  allowed  who  might 
have  become  necessary  if  a  justification  had  been  pleaded 
But  it  would  be  looking  too  narrowly  at  this  record  to 
take  that  proposition  without  qualification ;  for  the  words 
complained  of  in  the  tenth  count  are  not  actionable  ct 
themselves,  but  only  become  so  on  the  proof  of  the  cir- 
cumstances to  which  they  were  intended  to  apply,—- 
<<  He  ought  to  be  tried  at  the  bar  of  the  Old  BmUy!" 
There  could  not  be  a  more  vague  imputation  of  miaeoiK 
duct ;  and  it  was  necessary,  therefor^  for  the  Plaintiff 
to  state  and  prove  the  inducement  which  gives  it  a  mean- 
ing. The  question  is,  then,  whether  he  has  abused  his 
privilc^  by  calling  more  witnesses  than  were  necessaiy. 
Surely,  to  explain  the  extent  to  which  he  might  be  in** 
jored,  and  the  meaning  of  the  words,  it  was  oompeteiU 
to  him  to  shew  that  he  gained  his  livelihood  as  a  captioi 
of  a  ship;  that  a  mutiny  broke  out;  that  goods  were 
thrown  overboard ;  and  the  residue  carried  to  the  Mank- 
riihis:  the  more  so,  as  it  was  insinuated  that  due  was 
not  the  fact,  and  that  the  goods  had  been  improperiy 
disposed  of.  We  ought  not  to  be  too  nice  in  cutting 
down  the  Plaintiff's  proof  to  the  exact  amount,  at  which, 
under  bare  poles,  he  may  conduct  his  vessel  into  port* 

Rule  dischaiged* 
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Smith  v.  Hardt.  ^^J^  '*• 

'^VO  debt  on  judgment,  the  Defendant  pleaded  a  re«>  To  debt  on  a 

lease,  bearing  date  December  1831,  but  destroyed  ^^^^^ 

by  accident  pleaded  a 

releite  of  2V- 

fVilde  Serjt,  upon  an  affidavit  that  the  plea  was  false,  j^Jrovcd  bv 
obtained  a  rule  nisi  to  sign  judgment  as  for  want  of  accident. 

a  plea.  Upon  affidavit 

^  that  the  plea 

was  false,  the 

Adams  Seijt,  who  shewed  cause,  relied  upon  Smith  v.  Court  allowed 
BackaoeU{a)j  where  the  Court  reviewed  all   the  pre-  gjgn  judgment 
ceding  cases,  and  refused  to  set  aside  upon  affidavit  of  at  for  want  of 
its  falsehood,  a  plea  of  acceptance  by  the  plaintiff  of  ^  P  ^^ 
twenty  pipes  of  port  wine  in  satisfaction  of  his  demand; 
intimating,  that  in  future,  similar  applications  should  be 
discharged  with  costs. 

Wilde,  That  case  only  decides  that  the  Court  will 
not  interfere  where  the  plea,  though  false,  is  in  the 
usual  form,  and  does  not  create  perplexity,  or  raise 
more  than  a  single  issue;  but  where,  as  in  the  present 
instance,  the  plea  occasions  perplexity  by  raising  several 
issues,  the  Court  will  interfere.  The  result  of  all  the 
cases  was  stated  by  Gaselee  J.,  who  said,  ^^  Where  the 
plea  has  raised  different  issues,  has  been  exceedingly 
intricate,  or  has  been  a  mockery  of  the  proceedings  of 
the  Court,  a  discretionary  power  has  sometimes  been 
exercised  by  die  Judges ;  but  that  cannot  be  done  with 
respect  to  a  single  plea,  which  has  nothing  improper  on 
the  face  of  it." 

{a)  j^Bingb*$i%* 

TiNDAL 
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TiNDAL  C*  J.     If  this  had  been  a  plea  on  whidi 
only  one  issue  could  have  been  taken,  and  there  had 
V.  been  a  prqfert  in  curiam  of  the  alleged  release}  I  am  not 

Hardt.  prepared  to  say  that  we  should  not  have  discharged 
this  rule.  But  this  plea  is  so  ingeniously  prepared, 
that  it  is  likely  to  occasion  perplexity  and  expense,  anj^ 
the  Plaintiff  might  be  at  a  loss  whether  to  take  issue  oq 
the  ^stence  of  the  release  or  its  destruction  by  accident 
The  case,  therefore,  fells  within  the  principle  of  Shaii 
well  T.  Berthoud{a\  and  Body  y.  Johnson  {b\  wher^' 
upon  an  affidavit  of  its  falsehood,  the  Court  allowed  tte* 
plaintiff  to  sign  judgment  upon  a  plea  so  framed  as  tM 
it  might  reasonably  induce  the  plaintiff  to  consult  eoBkw' 
sel  to  know  how  to  deal  with  it* 

Park  J.    The  distinction  has  been  properly  taktt 
by  my  Brother  Gaselee  in  Smith  v.  BachoelL     The  pre*'. 
sent  plea  as  presenting  two  points  for  issue,  ought  not 
to  avail  the  Defendant  after  affidavit  of  its  falsehood*  ^^ 

Gaselee  J.  This  plea  raises  different  issues,  ttiSd^ 
has  something  improper  on  the  face  of  it,  for  it  is 
improbable  that  the  Defendant  should  be  unable  to 
produce  a  deed  executed  in  December  last.  Those  wiKli' 
put  in  these  felse  pleas,  would  do  well  to  look  U^  thi*l 
practice  in  early  times,  when,  it  appears  they  were  liafafo- 
to  be  severely  punished. 

Aldersom  J.  I  agree  with  Lord  EUenborough^  who 
said  that  no  perverse  ingenuity  should  be  allowed  in 
framing  these  pleas. 

Rule  absolute. 
(a)  5B.f^A.  ISO.  {b)  Ibid.  751. 
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Stratton  v.  Green.  *rf  ti. 

* 

''pHE  Defendant  paid  44/.  185.  2d.  into  court  in  aa  Hddythata 
action  for  fixtures,  which  the  Plaintiff  had  relin*  ''f^'^nce  to 
quished  to  him  at  his  request ;  but,  before  the  cause  was  balance  ac- 
brought  to  issue,  the  parties,  by  a  submission  which  did  counts  and 
not  mention  the  subject  of  costs,  appointed  arbitrators  tersLdit- 
*^  to  balance  their  accounts,  and  settle  all  matters  in  pute  retpect- 
dispute  respecting  the  leaving  and  occupying  of  two  Y^^  "*^  ^**^* 
corn-mills  and  a  dwelling-house."  ciipying  of 

The    arbitrators    ordered    the  Defendant    to    pay  ^®  corn- 
1/.  135.  lOd.  in  addition  to  the  sura  paid  into  court,  and  dwtlline-* 
directed  that  each  party  should  pay  ^is  own  law  ex-  Hoate^dld 
penses,  together  with  the  expenses  of  the  arbitration.        ^  authaize 

cide  on  the 
Wilde  Serjt.  obtained  a  rule  nisi  for  the  prothonotary  ^^  of  an 

to  tax  the  Plaintiff's  costs  upon  his  taking  the  money  fixturet,  at 

out  of  court.  least  up  to  the 

time  of  pajfaig 
money  into 

Heath  Serjt.  on  the  part  of  the  Defendant,  resisted  court,  when 
this,  on  the  ground  that,  assuming  the  arbitrators  to  ^^  submiMum 
bare  had  no  authority  to  decide  on  the  question  of  costs,'  ^^ 
sUU  their  award  was  not  equivalent  to  a  verdict,  and, 
without  a  verdict,  or  an  award  for  cotits  on  a  proper 
authority,  the   Plaintiff  could   not  claim  them.     The 
submission,  however,  of  all  matters  in  dbpute  virtually 
included  the  question  of  costs,  which  the  arbitrators  had 
decided. 

WUde.  The  Plaintiff,  when  he  takes  the  money  out 
of  court,  is  entitled  to  costs,  at  least  up  to  the  time 
when  it  is  paid  in ;  for  he  takes  it  out,  not  by  virtue 
of  the  award,  but  because  the  Defendant,  by  paying. 
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admits  it  to  be  due:  to  that  extent,  therefore,  he  admits 
the  action  to  be  well  founded.  And  the  arbitrators  had 
no  authority  to  decide  on  the  question  of  costs ;  for  this 
was  not  a  reference  of  the  causey  or  even  of  all  matters 
in  difference,  but  merely  of  the  account  between  the 
parties. 

TiNDALL  C.  J.  If  I  could  perceive  that  this  was  a 
reference  of  the  cause,  I  should  be  disposed  to  say,  that 
the  rule  should  be  discharged.  But  I  cannot  see  that 
the  cause  was  referred,  although  the  matters  in  di£E^« 
ence  were.  If  so,  when  money  has  been  paid  into 
court,  and  the  Defendant,  by  the  payment,  admits  he  is 
wrong  up  to  that  time,  it  seems  to  me  that  up  to  that 
time  the  Plaintiff"  is  entitled  to  his  costs. 

Park  J.  concurred. 


Gaselee  J.  The  justice  of  the  case,  perhaps,  accords 
with  the  decision  which  has  been  pronounced ;  but  I 
think  the  law  is  the  other  way,  considering  this  submis^ 
sion  to  be,  in  effect,  a  reference  of  the  cause. 

Alderson  J.  I  think  it  may  fairly  be  considered  that 
the  arbitrators  had  a  power  to  decide  as  to  the  costs 
subsequent  to  the  payment  of  money  into  court,  but  nol; 
before;  and  that  agrees  with  the  justice  of  the  case. 

Rule  absolute  for  costs  up  to  the  time  of  pay-, 
ing  the  money  into  court. 
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The  Dean  and  Chapter  of  Ely  v.  Caldecot.        Maj  i%. 

'T'HIS  was  an  action  of  assumpsit^  brought  to  recover  Wlutteridence 

the  amount  of  certain  fines,  alleged  to  be  due  from  ""^y*?  '^ 
the  Defendant  upon  his  admission  to  certain  copyhold  custom  for 
premises-     At  the  trial  before  Alderson  J.,  at  the  SifffbUe  *^«  payment 
Spring  assizes,  1881,  a  verdict  was  taken  for  the  Plain-  |,y  remaindei^ 
tiifs,  damages  182/.,  subject  to  the  opinion  of  the  Court  nian  uponad- 

on  the  following  case :  —  mission  to 

«  copyhold. 

The  Plaintiffs  are  lords  of  the  manor  of  Lakenheatk^ 

in  the  county  of  Stfffblk.  By  the  custom  of  the  manor, 
fines  payable  upon  admission  to  lands,  parcel  of  the 
manor,  are  arbitrary,  but  not  exceeding  two  years*  an- 
nual value  of  such  lands.  The  father  of  the  Defendant 
held  certain  premises,  parcel  of  the  said  manor,  as 
tenant  for  life  thereof,  under  the  will  of  the  Rev.  John 
Bamesj  with  remainder  in  fee  to  the  Defendant.  The 
father  of  the  Defendant  was  admitted,  under  the  said 
will,  to  the  premises,  at  a  court  held  the  14th  of  October 
1818,  to  hold  the  same  to  him  and  his  assigns  for  life, 
with  remainder  as  in  the  will  was  mentioned ;  and  paid 
8  full  fine  upon  such  admission.  After  the  death  of  the 
tenant  for  life,  the  Defendant,  at  a  court  held  on  the 
19th  of  May  1828,  was  admitted  in  fee  to  the  premises 
so  devised  to  him  by  the  will  of  the  said  John  Barnes^ 
in  remainder  after  the  decease  of  his  father.  In  order 
to  prove  a  special  custom  sufficient  to  warrant  the  claim 
of  the  Plaintiffs  to  a  fine  in  this  case,  Hugh  Bjohert 
Evans  was  examined  on  their  part.  He  stated  that  he 
had  acted  as  steward  of  the  manor  for  thirty-five  years, 
and  that  the  custom  of  the  manor  was,  for  a  tenant  in 
remainder  to  pay  a  full  fine  upon  his  admission  upon 
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1832.  the  death  of  tenant  for  life:  but  it  appeared,  upon  his 

L/^'  cross-examination,  that  his  knowledge  on  that  subject 

and  Chapter  ^'^  derived  entirely  from  an  inspection  of  the  difierent 

of  Ely  entries  in  the  court  rolls  under  his  care^  except  that, 

Caldbcot.  dui*i^g  ^6  ^^^^  ')6  ^^^  been  steward,  he  had  personel 
knowledge  of  two  instances,  and  no  roore^  of  admissions 
of  tenants  in  remainder  after  the  deaths  of  tenants  for 
life,  namely,  fVillett's  and  Paynes  admissions*  Upon 
the  former  admission,  namely  Willetfsy  he  received  on 
the  Sd  of  October  1808,  on  the  admission  of  Mary  Wit- 
leiif  for  life,  S94/.  105.,  and,  on  the  3 1st  of  October  1821, 
on  the  admission  of  Anthony  Willett^  the  tenant  in  re- 
mainder upon  the  decease  of  the  tenant  for  life  to  the 
same  estate,  460/.  5s.<i  being,  in  both  instances,  fuUfiDo; 
and,  in  the  latter  case  {Payne^s\  Eliz.  Payne^  on  the  25th 
of  May  1807,  was  admitted  for  life,  and  paid  a  fine  of 
20/.  45.  3^.:  and,  at  the  same  court,  Thomas  Payne^  the 
remainder-man  to  the  remainder  expectant  on  her  de- 
cease, was  admitted,  and  paid  10/.  25.  Sd. ;  the  former 
being  a  full,  the  latter  a  half  fine.  There  was  no  evi- 
dence of  reputation,  or  declarations  by  deceased  tenants 
of  the  manor  as  to  any  such  custom. 

The  following  extracts  from  the  court  rolls  m&e  tesA 
in  evidence  on  the  part  of  the  Plaintiff:  — 

17th  of  October  1735,  Frances  Malt  admitted  for  life, 
under  the  will  of  John  Malt^  to  a  cottage :  and  she  paid 
her  fine. 

10th  of  October  1737,  Frances  Maltj  spinster,  admitted 
in  remainder  in  fee,  on  the  death  of  the  aforesaid  Frances 
Maltf  to  the  same  cottage,  under  the  same  will :  and  she 
paid  her  fine. 

11th  of  May  1737,  Mary  Taylor  admitted  for  Itfe, 
under  the  will  of  her  mother  MarySeckery  to  a  messuq;e, 
rent  ;  and  twenty-two  acres  of  land,  rent  : 

and  she  paid  her  several  fines. 

13th  of  April  1761,  Mattheto  Taylor  admitted  in  re- 
mainder 


Caldeoot. 
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mainder  in  fee,  on  the  death  of  the  said  Mary^  to  the        1832. 

same  premises  :  and  he  paid  his  fine.  _    '  ~     , 

The  Dean 
22d  of  April  1771,  William  Newton^  and  Jlice  his  wife,    and  Chapter 

admitted  to  them  and  the  longer  liver  of  them,  and  the        of  £^y 
heirs  of  the  said  Alice^  under  the  will  of  John  Evansj  to 
a  messuage,  rent  25.  \d.\  and  seven  acres  two  roods  of 
Jen^  rent  Is. ;  and  three  acres  and  a  half  oi  fen^  rent 
Is.  3^. :  and  they  paid  their  several  fines. 

25th  of  May  1807,  William  Nemton  admitted  in  fee, 
as  eldest  son  and  heir  at  law  of  said  Alice,  to  same  pre- 
mises :  and  he  paid  his  fine. 

18th  of  May  noSt  Mary  Boper  admitted  for  life, 
under   the   will    of  John  Roper,   to   a   messuage:    et 
fee.  Jin. 

27th  of  April  1721,  William  "Roper  admitted  in  re- 
mainder in  fee  to  said  premises,  after  the  death  of  said 
Mary  Roper,  under  the  same  will :  et  fecit  Jin. 

3d  of  October  1808,  Mary  Willett  admitted  for  life, 
under  the  will  of  Anthony  Willett,  with  remainder  over, 
as  in  the  said  will  mentioned,  to  a  large  estate:  and  she 
paid  her  fine. 

31  st  of  October  1821,  Anthony  Willett,  for  life,  under 

)lbe  same  will,  and  after  the  death  of  the  said  Mary 

Willett,  then  late  Mary  Murrell,  to  the  same  estate,  with 

.'the  remainder  over,  as  in  the  said  will  is  mentioned: 

«nd  he  paid  his  fine. 

29th  of  April  1730,  Elizabeth  Holmes  admitted  for 
life,  under  the  will  of  her  husband,  Christopher  Holmes, 
to  a  cottage^  rent  /.,  and  a  piece  of  ground,  rent  /. : 
et  fecit  sepal.  Jin. 

10th  of  April  17^4',  Elizabeth,  the  wife  of  Robert 
Holmes,  and  daughter  of  the  said  Christopher  Holmes, 
admitted  in  remainder  in  fee,  on  the  decease  of  the  said 
Elizabeth  Holmes,  to  said  cottage  and  piece  of  ground. 

27th  of  April  1732,  Susannah  Hardifig  admitted  for 
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1835^.       life,  under  the  will  of  her  husband,  John  Harding^  to 

L/^iJ""       three  acres  two  roods  of  arable  land,  twenty  acres  in 

and  Chapter    ^^^  ^^9  ^^^  s>^  acres  in  StaUode^  a  tenement,  and  four 

of  Ely       acres  of  marshy  called  Coad  House:  et  fecit  sepaLjln. 
Caldxoot  ^^^  ^^  October  1751,  Robert  Harding  admitted  in  re- 

mainder in  fee,  after  the  death  of  Susannah  Harding^  his 
mother,  to  the  above  six  acres  in  Stallode. 

8th  of  Aprill  782,  Thomas  Tunnellj  for  life,  under  the 
will  of  John  Tunnellf  to  a  messuage,  a  messuage  and 
yard,  eight  acres  in  New  Fen^  four  acres  in  White  Fen: 
and  he  paid  his  fine. 

20th  of  May  1807,  Simeon  Mary  Stuart  TunneU  admit- 
ted in  remainder  in  fee,  on  the  death  of  said  Thomas 
Tuntiellf  under  the  will  of  said  John  TunneU,  to  said  foar 
acres  in  White  Fen :  and  he  paid  his  fine. 

28th  of  April  1671,  Phillis  Hanslip  admitted  for  life^ 
under  the  will  of  William  Hanslip^  her  husband,  to  one 
acre  of  arable  land,  in  Middle  Field,  called  Butcher's  Acre^ 
and  three  single  half  acres  of  arable  land  in  South  Field; 
and  John  Hanslip  to  the  remainder  in  fee :  et  admissi 
sunt  inde  ten.  et  fee,  fin. 

24th  of  April  1695,  John  Hanslip  admitted  in  fee  in 
remainder,  after  the  death  of  said  Phillis  Handipy  un- 
der the  said  will,  to  same  premises :  et  fee.  finem. 

4th  of  October  1734,  Hammond  Eagle  admitted  for  life, 
under  the  will  of  Edward  Eagle,  to  thirty-two  acres  of 
fen-land  :  and  he  paid  his  fine* 

6th  of  May  1740,  Edward  Eagle  admitted  in  fee, 
after  the  death  of  said  Hammond  Eagle,  to  the  remainder, 
under  the  same  will,  to  eight  acres,  part  of  said  thirtj- 
two  acres :  and  he  paid  his  fine. 

25th  of  May  1807,  Elizabeth  Payne,  for  life,  under 
the  will  of  Thomas  Payne,  her  husband,  to  a  messuage 
and  barn,  and  eighteen  acres,  one  rood,  and  twenty 
perches  of  arable  land  :  and  she  paid  her  fine.     Same 

court, 
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court,  said  Thomas  Paynes  the  son,  admitted  in  remain-  1832. 
der  expectant  on  the  decease  of  said  Elizabeth  Payne :  J,  U  ~ 
and  he  paid  his  fine.  and  Chapter 

20th  of  April  1632,  Agatha  Last  admitted,  on  the  ^^^^^ 
surrender  of  John  Lastj  to  the  reversion,  when  it  shall  caldboot. 
happen,  after  the  death  of  Alicia  MorUy^  of  three  roods 
of  land  in  Short  Bryan^  and  the  reversion  of  thirty  acres 
of  arable  land,  late  Lincdns  ;  and  the  reversion  of  thirty 
acres  of  arable  land,  late  Bakers;  etjec.  sepaLJin.  et  de 
sepal.  Rev,  con,Jidce, 

20th  of  May  1717,  John  Lamming  and  Mary  Roper^ 
bis  intended  wife,  admitted,  on  the  surrender  of  said 
John  Lammingy  to  fourteen  acres  of  marsh,  rent  ; 
and  to  eight  acres  of  marsh  in  Stallode ;  and  half  an 
acre  of  marsh  in  New  Fen,  to  hold  to  said  John  lemming 
and  his  heirs,  until  the  solemnization  of  said  intended 
marriage,  with  remainder  to  them  for  their  natural 
lives,  and  the  life  of  the  longer  liver  of  them,  with  re- 
mainder to  the  right  heirs  of  the  said  John  Lamming : 
etfec.  sepal,  Jin, 

23d  of  April  1711,  Thomas  Hinson  and  Ann^  his  wife, 
admitted  for  their  lives,  and  the  life  of  the  longer  liver 
of  them ;  with  remainder  to  Thomas  Hinson^  son  of  said 
Thomas  and  Ann,  his  heirs :  et  Jecer,  Jin,  et  admissi 
9unt. 

On  the  part  of  the  Defendant  the  following  extracts 
from  the  court  rolls  were  also  read  in  evidence:  — 

Anno  1626,  John  Outlaw  and  Margaret,  his  wife,  sur- 
render to  the  use  of  Nicholas  Outlaw  and  Helen,  his  wife, 
for  their  lives,  and  the  life  of  the  survivor ;  and,  after 
the  decease  of  the  survivor,  to  the  use  of  Thomas 
Morris,  his  heirs  and  assigns.  Nicholas  Outlaw  and 
Helen,  his  wife,  thereupon  admitted  for  life,  and  Thomas 
Morris  remainder  in  fee.     Et  dant,  dmo,  dejine. 

Anno  1633,  Richard  Whistler,  senior,  and  Alice,  his 
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1833*       wife,  admitted  for  life;  and  Richard  Whistler^  junior^ 
Lr  u '       and  BridgeL  his  wife,  to  Uie  remainder  in  feet  €t  id" 
and  Chapter   ^'^^  ^^^  ^^^  tenenteSj  etfecerunt  dmo.Jinem. 

of  Ely  ^ito  1641»  Elizabeth  Spicer  admitted  for  life;  WiUiam 

Cauudoot.    Spicer  to  the  remainder  in  fee:   ^  admissi  sunt  inde 
tenerUeSf  etfecerunt  dmo.Jinem. 

Anno  1662,  Mary  Fuller  admitted  for  life;  John 
Furman  to  the  remainder  in  fee:  e^  admissi  sunt  inim 
tenen*  etfec^finem. 

Anno  1671,  PhiUis  HansUp^  under  will  of  WiUiam 
HansUpi  admitted  for  life ;  William  HansUp^  the  son,  to 
tlie  remainder  in  fee:  el  admissi  sunt  inde  tenen.  etfx* 
Jincm% 

Anno  1762,  Mary  Morley  admitted  for  life;  Edmund 
Morley  to  the  remainder  in  fee:  ^  admissi  sunt  viit 
tenen*  etfecerunt fnem* 

Aniio  1709,    Robert  Seeker  and   Maria  Seeker  ad- 
mitted for  life;  and  Jane  Seeker  to  remainder  in  fee:<  et- 
admissi  sunt  inde  tenentes^  etfecer.fn. 

Anno  1790,  Elizabeth  Gathercole  admitted,  under  the^ 
will  of  John  Gathercole^  for  life;  Ann  GatJiercole  to  ve^. 
mainder  in  fee :  and  they  paid  their  fine.   » 

Anno  1702,  William  Fuller  admitted,  on  surrender  of 
Samuel  Hallj  to  eight  acres  of  fen,  or  marsh  ground,  to 
use  of  said  William  Fuller  and  his  assigns,  during 
the  term  of  his  natural  life;  and  from  and  after  hki 
decease,  to  the  use  of  lliomas  Fuller^  his  son :  etfecfn. 

Anno  1738,  presented  that  the  last-named  Thomas 
Fuller  died  seised  of  said  premises,  and  that  Thomas 
Fuller  was  his  eldest  son  and  next  heir ;  who  was  there- 
upon admitted,  and  paid  his  fine. 

4th  of  October  1818,  John  Caldecott  admitted,  under 
the  will  of  the  Rev.  John  Barnes^  to  hold  unto  the  said 
J(Jin  Caldecott  and  his  assigns,  for  and  during  his  life, 
with  remainder  as  in  the  said  will  is  mentioned  :  and  he 
paid  his  fine. 

It 
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It  was  agreed  that  the  Court  should  be  at  liberty  to 
draw  any  conclusion  of  Fact  as  to  the  existence  or  non- 
existence of  any  special  custom  within  the  manor ;  and 
of  the  extent  of  such  special  custom  as  they  might  think 
the  jury  ought  to  have  drawn. 


18S2. 

The  Dean 

and  Chapter 

of  Ely 

V. 

Caldbdot. 


Storks  Serjt.  for  the  Plaintiff.  By  special  custom  a 
full  fine  may  be  claimed  for  the  admission  of  a  remain- 
der-man, in  addition  to  the  fine  for  the  particular  tenant. 
Whitbread  v.  Jenny,  {a)  And  there  is  sufficient  evidence 
in  this  case  to  shew  the  existence  of  the  custom  in  the 
manor  of  Lakenheath  ;  for  there  are  many  instances  of 
fines  paid  by  remainder-men,  and  it  is  an  inference  of 
law,  that  where  parties  pay  a  fine,  they  pay  a  full  fine. 
Where  there  is  no  custom,  the  admittance  of  tenant 
for  life  is  the  admittance  of  him  in  remainder.  Tipping 
V.  Sunning,  {b)  The  entries,  therefore,  of  admissions  of 
so  many  remainder-men  is  conclusive  to  shew  the  exist- 
ence of  the  custom,  the  fine  due  to  the  lord  being  pay- 
able after  admittance.  Rex  v.  Hendon  (c),  Graham  v. 
Sine  {d)j  Hobart  v.  Hammond,  {e)  A  single  instance, 
however,  is  sufiicient  to  establish  such  a  custom.  Doe  v. 
Mason  (g),  Bennet  v.  Jeffery.  (A)  The  Plaintiffs,  there- 
fore, having  claimed  their  fine  under  the  special  custom, 
and  the  inference  being,  that  upon  payment  of  fines  by 
remainder-men,  the  whole  that  was  due  was  paid,  it  is 
for  the  Defendants  to  shew  that  payment  to  such  extent 
did  not  take  place. 


Wilde  Serjt  contra.  What  shall  be  the  effect  of  ad- 
mittance to  a  copyhold,  and  the  amount  of  fine,  if  any, 
to  be  paid  thereon,  must  depend  upon  the  custom  of 


(a)  5£aj/,52ft.  iBac.Mr, 

735* 

(i)  Moor.  46$' 
(c)  %T.IL  484. 


(d)  iEajtf63l. 

[e)  4  Rep.  %Z.a. 
3frtls.63. 

2  M.Sf  S,  9ft. 


(A) 


each 
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1882.       each  manor.  Co.  Copy.  94.    A  fine,  such  as  that  claimed 

)_    1^^     by  the   PlaintifTs)   can  only   be  payable  by  a  special 

ind  Chapter    custom,   and   not   by   the   general   law  of  copyholds. 

of  Ely  1  Cruise^  312.  par.  10.  18,  Whitbread  v.  Jetmy.  But  a 
^'  special  custom  being  in  the  nature  of  an  exception,  it 

lies  on  the  Plaintiff  to  establish  its  existence,  and  that,  by 
conclusive  proof;  for  customs  in  favour  of  the  copy- 
holder are  construed  liberally ;  customs  in  favour  of  the 
lord,  strictly.  Watk.  60.  Now  a  fine  is  not  necessarily 
payable  on  every  admittance;  Barnes  w.  Corke  (a);  nor  is 
it  to  be  inferred,  that,  wherever  a  fine  is  paid,  it  is  a  full 
fine.  The  fine  for  a  remainder-man,  where  there  is  a 
custom  for  him  to  pay,  is  usually  half  the  full  fine. 
1  Watk.  481.  And  the  lord,  in  such  a  case,  may  appor- 
tion the  fine  between  the  tenant  for  life  and  the  remain- 
der-man; may  exact  the  whole  from  the  tenant  for  life; 
or  allow  the  remainder-man  to  pay  his  share  when  be 
comes  into  possession.  Blackbume  v.  Graves  (i),  Brawn*8 
case  (c),  Tipping  v.  Bunning.  The  evidence  in  this  case 
is  not  suificient  to  establish  the  custom  set  up.  The  en- 
tries of  most  of  them  are  equivocal ;  there  is  no  entry 
of  a  full  fine  for  a  remainder-man,  or  of  the  i^ord  Jlnes 
in  the  plural. 

Storks^  in  reply,  examined  the  various  entries  in  de- 
tail, and  contended  that  several  of  them  established  the 
payment  of  a  full  fine  by  the  remainder-man. 

Another  point  was  argued  as  to  the  necessity  of  esti- 
mating the  value  of  the  land,  subject  to  an  allowance  for 
the  fen  taxes ;  but,  as  the  Court  gave  no  opinion  on  that 
question,  the  portion  of  the  case  which  relates  to  it  is 
omitted. 

Cur.  adv.  vuU. 

(a)  3  Lev.  308.  {c)  4  Rep.  ax. 

ih)  I  Mod,  120.    I  Ventr.%60. 
3  Keb.  263. 

TiNDAL 
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TiNDAL  C.  J.     In  this  case,  which  was  argued  berore        1852* 

us  in  the  last  term,  the  facts  were  as  follows :  —  The     1^  V.' 

The  Dtan 

Plaintiffs  were  lords  of  the  manor  of  Lackenheaih^  in  the  and  Chapter 
county  oi  Suffolk  s  and  the  premises  in  respect  of  which  of  Ely 
the  question  arose  were  copyhold,  and  holden  of  that  Qj^jja/xn 
manor.  By  the  will  of  the  Rev.  John  Barnes  these  pre- 
mises were  devised  to  the  father  of  the  Defendant  as 
tenant  for  life,  with  remainder  to  the  Defendant  in  fee ; 
and,  on  the  death  of  Barnes^  the  Defendant's  father  was 
duly  admitted  as  tenant  for  life,  *'  with  remainder  as  in 
the  said  will  is  mentioned ; "  and,  on  that  occasion,  he 
paid  a  full  fine  of  two  years*  improved  value,  the  fines 
being,  according  to  the  custom  of  that  manor,  arbitrary. 
On  the  death  of  his  father,  the  Defendant  was  admitted 
as  tenant  in  fee  to  the  same  premises,  and  the  Plaintiffs 
claimed  another  full  fine  on  that  occasion.  Upon  the 
trial,  it  appeared  that  all  the  evidence  applicable  to  this 
subject  was  of  a  documentary  nature,  and  it  was,  there** 
fore,  agreed  by  both  parties  to  state  that  evidence  for  the 
opinion  of  this  Court  in  the  form  of  a  special  case,  refer* 
ring  it  to  the  Court  to  find  such  conclusions  of  fact  as 
they  might  think  the  jury,  properly  directed,  ought  to 
have  found  at  the  trial,  and  thereupon  to  give  such 
judgment  as  in  point  of  law  ought  to  follow. 

We  have  duly  considered  the  above  facts  submitted  to 
us,  and  have  arrived  at  the  conclusion  that  the  verdict 
should  be  entered  for  the  Defendant. 

It  is  conceded,  on  the  part  of  the  Plaintiffs,  that  unless 
they  are  entitled  to  claim  a  full  fine  on  the  admittance 
of  the  Defendant,  they  cannot  succeed.  The  question, 
therefore,  is,  whether  they  have  affirmatively  established 
that  point.  In  order  to  do  this,  it  is  necessary  that  they 
should  shew  a  special  custom  for  that  purpose.  That 
this  is  the  law  is  clear  from  several  authorities.  In 
Barnes  v.  Corke  it  is  laid  down,  on  argument  by   the 

two 
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two  Judges  in  Court,  '^  that  no  fine  was  due  on  the  ad- 
mittance of  a  remainder-man  after  admittance  and  pay- 
ment of  a  fine  by  the  tenant  for  life,  unless  there  be  a 
special  custom  for  it,  but  that  the  admittance  to  the 
particular  estate  was  an  admittance  to  the  remainder ; 
and  that  which  was  said  in  4  Bep.  22  b.  <  that  it  shall 
not  be  to  the  prejudice  of  the  lord  in  respect  of  his  fine,' 
is  to  be  intended  where  a  fine  is  due  by  custom  for  an 
admittance  of  the  remainder-man ;  but,  without  a  special 
custom,  none  is  due.''  And  for  this  position  various 
authorities  are  there  cited.  Indeed,  in  referring  to 
4  Rep,  22  ft.,  it  appears  to  have  been  so  laid  down  in 
terms  by  Lord  Coke ;  for  he  says  that  "  the  admittance 
of  the  tenant  for  life  is  the  admittance  of  him  in  re« 
mainder  to  vest  the  estate  in  him,  but  shall  not  bar  the 
lord  of  his  fine,  which  he  ought  to  have  btf  the  custom? 
(See  also  2S  a.)  And  he  puts  the  tenant  in  remainder, 
in  such  a  case,  upon  the  same  footing  as  the  heir,  who^ 
though  he  is  in  by  the  admittance  of  his  ancestor,  may 
nevertheless  be  compelled  to  come  in  and  be  admitted, 
in  order  that  the  lord  may  have  his  fine,  due  by  the 
custom  of  the  manor,  upon  the  descent  It  should  seem, 
therefore,  that  Lord  Co^^  himself  puts  it  on  the  custoiri; 
but,  in  Blackbume  v.  Graves^  it  ns  very  distinctly  laid 
down  by  Lord  Hale^  who,  after  stating  that  he  did  not 
see  any  inconvenience  why  tlie  admittance  of  tenant  for 
life  or  years  should  not  be  the  admittance  of  all  in  re- 
mainder, for  fines  are  to  be  paid  notwithstanding  by  the 
particular  remainders,  adds  afterwards,  *'  It  shall  ntt 
prejudice  the  lord;  for,  if  a  fine  be  assessed  for  the 
whole  estate,  there  is  an  end  of  the  business :  bat  if  a 
fine  be  assessed  only  for  a  particular  estate,  the  lord 
ought  to  have  another."  The  law,  as  thus  laid  down  by 
Lord  Hale^  appears  to  us  to  explain  and  reconcile  aM 
the  dicta  on  this  subject,  by  distinguishing  between  those 

where 


IN   THE   SbCOMD    Y£AR   OF    WILLIAM   IV. 


449 


where  the  Judges,  in  speaking  ofa^nej  must  be  under- 
stood as  meaning  a  full  fine;  and  others  where,  in  using 
the  same  expression,  they  only  mean  an  apportioned 
part  of  the  full  fine.  It  explains  also  all  the  instances 
of  admittances,  with  exception  of  one,  which  are  to  be 
found  in  the  statement  of  this  case. 

The  first  four  instances  of  Mali^  Taylor ^  Newion,  and 
Roper  are  quite  consistent  with  the  idea  that,  in  those 
cases,  the  tenants  for  life  on  their  admittance  paid  a  fine 
only  for  their  particular  estates,  and  the  tenants  in  i-e- 
niainder  another  on  their  subsequent  accession  to  the 
tenancy  and  admittance.  The  same  observation  applies 
to  the  cases  of  Holmes^  Harding^  TunneU  and  Eagle* 
On  the  other  hand,  in  the  cases  relied  on  by  the  De- 
fendant, of  Outlaw^  Whistler^  Spicer^  Fuller^  Morleyj 
Seckei\  and  Gathercole^  where  both  tenants  for  life  and 
in  remainder  are  admitted  at  the  same  time,  and  pay  their 
fine,  it  is  not  at  all  improbable  that  the  fines  were  there 
assessed  for  the  whole  estate,  and  that  there  was  in 
those  cases,  as  Lord  Hale  expresses  it,  **  an  end  of  the 
business;"  for  we  find  in  the  manor-books  no  further 
admittance  of  the  tenants  in  remainder  in  those  cases. 
The  case  of  Hanslip  is  probably  inaccurate  in  some  re- 
spects. It  appears,  that  although  in  1671  John  Hanslip^ 
tl)e  son,  was  actually  admitted  to  the  remainder  in  fee 
at  the  same  time  that  his  mother  was  admitted  for  life, 
yet  he  was  afterwards  admitted  a  second  time  in  1695, 
upon  her  death,  and  paid  a  fine.  Probably,  however, 
this  was  really  the  case  of  an  apportionment  of  the  full 
fine,  in  1671,  between  the  tenant  for  life  and  the  tenant  in 
remainder;  and,  the  part  of  the  fine  due  from  the  tenant 
in  remainder  not  having  been  then  paid  by  him,  he  was, 
in  1695,  called  upon  to  be  admitted,  in  order  that  his 
apportioned  fine  might  be  paid  to  the  lord.  These 
cases  being  thus  disposed  oi^  there  remain  only  two 
instances  to  be  considered,  that  of  Payne^  in  1807$  and 
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Willeiif  in  1821*  The  former  is  inapplicable  to  the  pre- 
sent question,  for  the  special  custom,  if  any,  which  it 
is  calculated  to  establish,  is  not  the  one  now  relied  on 
by  the  Plainti£&  ;  and  as  to  the  case  of  WiUetty  although 
it  is  an  instance  expressly  in  point,  yet  it  is  much  too 
recent,  even  if  unopposed  by  other  instances,  to  be  the 
foundation  of  a  claim  like  the  present  on  the  part  of  the 
Plaintiffs.  But  we  also  think  that  it  is  very  difficult  to 
reconcile  this  instance  with  the  case  of  FuUer^  adduced 
on  the  behalf  of  the  Defendant.  There  William  FvOer^ 
in  1702,  is  admitted,  on  a  surrender  by  HaU^  to  eighteen 
acres  oifen^  to  the  use  of  the  said  W.  Fuller  and  his  as- 
signs for  life  ;  and,  after  his  death,  to  the  use  of  Thomas 
FtdleTj  his  son,  in  fee.  Now  Thomas  FuUer^  the  sod, 
does  not  appear  ever  to  have  been  admitted  or  paid  any 
further  fine  to  the  lord ;  for  the  next  admittance  to  be 
found  on  the  books  is  in  1738,  being  that  of  Thomas 
FuUeTj  the  grandson  of  William  FuUeVy  as  heir  to  his 
father,  Thomas  Fuller^  who  died  seised  of  the  premises. 
It  appears,  therefore,  that  Thomas  Ftdlevy  the  father, 
was  considered  as  admitted  under  the  original  admit- 
tance,  in  1702;  for  there  is  no  trace  of  any  other  ad- 
mittance of  him,  or  of  any  fine  subsequently  paid  by 
him.  Upon  the  whole,  therefore,  we  are  of  opinion 
that,  if  these  different  instances  had  been  brought  before 
a  jury,  and  properly  commented  on  by  the  Judge  at 
Nisi  PriiiSj  they  ought  by  their  verdict  to  have  found, 
that  no  special  custom  for  taking  one  full  fine  on  the 
admittance  of  tenant  for  life,  and  another  full  fine  on 
the  admittance  of  the  tenant  in  remainder,  was  affirm- 
atively proved  on  the  part  of  the  Plaintiffs.  And  as  the 
law  appears  to  be  clear  (and,  indeed,  was  admitted  so 
to  be  on  the  argument  of  this  case)  that,  without  such 
special  custom,  no  such  fine  would  be  claimable,  we  are 
of  opinion  that  the  verdict  ought  to  be  entered  for  the 
Defendant    The  present  decision  of  the  Court  on  this 

point 
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point  makes  it  unnecessary  to  give  any  opinion  on  the  18S2. 

other  point  made  in  the  course  of  the  argument,  as  to  1,^  Yi 

the  drainage  tax.  and  Chapter 

Postea  to  the  Defendant.  of  Ely 

V. 

Caldeoot. 


Garth  v.  Howard  and  Fleming.  May  u. 

T^ETINUE  for  plate.     Plea,  general  issue.     At  the  The  dedar- 

trial  before  Tindal  C.  J.,  it  appeared  that  Hmard  *5^°"'  ^^* 

^^  ^  sbopxnan  are 

had,  without  authority,  pawned,  for  200/.,  certain  plate  not  evidence 
belonging  to  the  PlaintifE     The  Defendant,  Flemings  ^fS»^^  ^» 
was  a  pawnbroker ;  but  the  only  evidence  to  shew  that  \^^  ^^^l  \^ 
the  plate  had  ever  been  in  his  possession,  was  a  wit>-  the  course  of 
ness,  who  stated  that,  at  the  house  of  the  Plaintirs  JuJ^I^^"^* 
attorney,  he  heard  Flemings  shopman  say  that  it  was  a 
hard  case,  for  his  master  had  advanced  all  the  money 
on  the  plate,  at  5  per  cent. 

This  evidence  being  objected  to,  was  received,  subject 
to  a  motion  to  this  Court ;  and  a  verdict  having  been 
given  for  the  Plaintiff, 

Andrews  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground,  among  other  objections,  that  the  declar- 
ations of  an  agent  can  only  be  received  in  evidence 
when  they  have  been  made  in  the  ordinary  course  of  his 
employer's  business ;  and  that  it  is  not  in  the  course  of 
a  pawnbroker's  business  to  lend  200/.  on  a  single  pledge, 
or  at  5  per  cent  interest. 

Spankie  Seijt  shewed  cause.  The  declaration  of  the 
shopman  was  made  in  the  ordinary  course  of  his  em- 
ployer's business ;  for  that  business  was  to  lend  money 

on 


452 


CASES  IN  EASTER  TERM 


1832. 


on  pledges,  and  the  amount  of  tlie  pledge,  or  of  the 
interest  paid,  are  immaterial.  Now  it  is  ^tablished  fay 
Hex  V.  Almon  {a)  that  the  law  presumes  a  master  to  be 
acquainted  with  the  acts  of  his  servant  in  the  course  of 
his  business ;  and  slight  evidence  is  suflScient  to  establish 
the  fact  of  agency.  Hazard  v.  TreadxDeU.{b)  The  de- 
clarations of  Flemings  shopman,  therefore,  being  within 
the  scope  of  his  authority, — Schumack  v.  Lock^c)^-^ 
are  conclusive  against  his  employer. 


Andrews    The  business,  which  Fleming^  shopman 
is  alleged  to  have  spoken  to  was,  in  effect,  a  private 
loan,  and  not  the  transaction  of  a  pawnbroker's  shop. 
It  is  inexpedient  to  extend  the  exception  by  which  tbe ' 
declarations  of  agents  are  received  in  evidence  on  bear-'* 
say ;  and  in  Maesters  v.  Abraham  {d\  Lord  Kerytm  re*  > 
fused  to  admit  even  the  letter  of  an  agent  as  evidence  of 
an  agreement  by  his  principal.     Such  evidencei  if  i^' 
ceived,  ought  at  least  to  be  confined  to  declarationt  M^ 
the  time  of  the  transaction.     In  Helyear  v.  IIa9lke{f)  k^ 
was  expressly   determined    that  the  principal  ift  iM" 
bound  by  the  representation  of  the  agent  at  another ' 
time. 

Cvr.  adxx 


'■.»j 


TiNDAL  C.  J.  The  rule  in  this  case  has  been  ob^'^ 
tained  upon  two  distinct  grounds ;  but  is  unnecessary 
to  give  an  opinion  upon  any  other  than  this,  nandy, 
whether  the  declaration  of  the  shopman  of  the  De-  ' 
fendant  Flemittg,  that  the  goods  were  in  the  posses- 
sion of  his  master,  was  admissible :  for  it  is  clear  tbatt 
unless  Fleming  is  to  be  affected  by  such  declaration,  he 
is  entitled  to  the  verdict  upon  the  general  issue,  non 


(a)  s  Burr,  a686. 

{h)  I  Sir.  506. 

if)  10  B.  Moorci  Z9» 


(e)  5  Esp.  74. 
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detinet.  IF  the  transaction  out  of  which  this  suit  arises 
had  been  one  in  the  ordinary  trade  or  business  of  the 
Defendant  as  a  pawnbroker,  in  which  trade  the  shop- 
man was  agent  or  servant  to  the  Defendant,  a  de- 
claration of  such  agent  that  his  master  had  received 
the  goods,  might  probably  have  been  evidence  against 
the  master,  as  it  might  be  held  within  the  scope  of  such 
agent's  authority  to  give  an  answer  to  such  an  enquiry 
made  by  any  person  interested  in  the  goods  deposited 
with  the  pawnbroker*  In  that  case,  the  rule  laid  down 
by  the  Master  of  the  Rolls  in  the  case  of  Fairlie  v. 
Hastings  (a),  which  may  be  regarded  as  the  leading  case 
on  this  head  of  evidence,  directly  applies.  But  the 
transaction  with  Fleming  appears  to  us,  not  a  transac- 
tion in  bis  business  as  a  pawnbroker,  but  was  a  loan  by 
him  as  by  any  other  lender  of  money  at  5  per  cent. 
And  there  is  no  evidence  to  shew  the  agency  of  the 
shopman  in  private  transactions  unconnected  with  the 
bfiniieas  of  the  shop.  I  doubted  much  at  the  time  whe- 
tbfr  it  could  be  received,  and  intimated  such  doubt  by 
rOMTving  the  point ;  and  now,  upon  consideration  with 
the  Court,  am  satisfied  that  it  is  not  admissible.  It  is 
dangerous  to  open  the  door  to  declarations  of  agents, 
b^ood  what  the  cases  have  already  done.  The  declar- 
ation itself  is  evidence  against  the  principal,  not  given 
upon  oath :  it  is  made  in  his  absence,  when  he  has  no 
opportunity  to  set  it  aside,  if  incorrectly  made,  by  any 
observation,  or  any  question  put  to  the  agent ;  and  it  is 
brought  before  the  Court  and  jury  frequently  after  a 
long  interval  of  time.  It  is  liable,  therefore,  to  suspicion 
originally,  from  carelessness  or  misapprehension  in  the 
original  hearer;  and  again  to  further  suspicion,  from 
the  faithlessness  of  memory  in  the  reporter,  and  the 
fiicility  with  which  he   may  give   an  untrue  account. 


18S2. 


Garth 

HOWARIX 


Vol.  VIIL 


(a)  lo  Ves.  I  a  8. 

Hh 
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Evidence,  therefore,  of  such  a  nature^  ought  always  lobe 
kept  within  the  strictest  limits  to  which  the  cases  htfe 
confined  it;  and  as  that  which  was  admitted  in  this  caie 
appears  to  us  to  exceed  those  limits,  we  think  there 
ought  to  be  a  new  trial. 

Rule  absoloiBi 


May  I  a. 

z.  Some 
•plintt  cause 
lameness, 
others  do  not; 
a  splint,  there- 
fore, is  not 
one  of  those 
patent  defects 
against  which 
a  warranty  is 
inoperative. 

2.  The  De- 
fendant having 
warranted  a 
horse  sound 
at  the  time  of 
the  contract^ 
and  the  horse 
having  after- 
wards become 
lame  from  the 
effects  of  splint 
visible  when 
the  Defendant 
sold  him. 
Held,  that  the 
Defendant  was 
liable  on  his 
warranty. 


Maroetson  V.  Wright. 

nPHE  Defendant  sold  the  Plaintiff  a  race-horse  eaOed 
Sampson^  which  he  warranted  sound,  wind  aod  HaA^ 
at  the  time  of  sale.  Some  time  after  the  sale,  the  horse 
became  lame :  whereupon  the  Plaintiff  sued  the  Defend- 
ant upon  his  warranty,  and  obtained  a  verdict* 

It  appearing,  however,  that  the  subseqoeiit  lamenesi 
was  occasioned  by  a  splint,  the  existence  of  which  was 
known  to  the  Plaintiff  at  the  time  of  the  sale,  the  Dch 
fendant  obtained  a  rule  absolute  for  a  new  triaL  flee 
ante*{a) 

Upon  the  second  trial,  the  Plaintiff  gave  evidence  u 
to  the  nature  and  consequences  of  various  kinds  af 
splints ;  that  a  splint  may  or  may  not  be  the  eScisot 
cause  of  lameness,  according  to  the  pcsition  which  il 
occupies,  and  its  size  or  extent;  and  that  Sttmpwii% 
splint  was  in  a  very  bad  situation,  as  it  pressed  upon 
one  of  the  sinews,  and  would  naturally  pradace^  when 
the  horse  was  worked,  inflammation  of  tlie  sinewy  and 
consequent  lameness. 

The  jury  again  found  a  verdict  for  the  Plaintiff; 
when  the  learned  Judge  who  presided  {Vaugkati  B.), 
requesting  them  to  tell  him  distinctly^  whether^  in  their 


(a)  9  Bmgb.  603. 


judg. 


\ 


Waight. 
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judgment,  the  horse  was  sound;  or,  if  unsound,  whe-        1832. 

ther  the  unsoundness  arose  from  the  splint  of  which    „-  ^ 

'^  Margetsov 

evidence  had  been  given;   the  jury  said,   **  that  al-       _  v. 
though  the  horse  exhibited  no  symptoms  of  lameness 
when  the  contract  was  made,  he  had  upon  him  at  the 
time  of  the  contract,  the  seeds  of  unsoundness  arising 
from  the  splint."     Whereupon 

Wilde  Seijt  obtained  a  rule  nisi  for  a  new  trial,  upon 
the  ground,  that  upon  this  special  finding,  the  learned 
Baron  ought  to  have  directed  a  verdict  for  the  Defend* 
ant,  the  Defendant  having  limited  his  warranty  to  the 
time  of  sale,  for  the  express  purpose  of  exempting  him- 
self from  liability  for  the  consequences  of  a  splint  visible 
to  all  who  inspected  the  horse.  If,  therefore,  there 
were  no  symptoms  of  lameness  when  the  contract  was 
made,  the  Defendant's  warranty  was  satisfied. 

Spankie  Serjt.  shewed  cause.     As  the  Plaintiff*  could 
himself  have  ascertained  whether  or  not  the  horse  was 
lame  at  the  time  of  the  contract,  the  warranty  would 
have  been  useless  and  unmeaning  if  it  did  not  imply 
.  that,  at  the  time  of  the  contract,  the  horse  was  ex- 
it eropt  from  any  infirmity  which  might  occasion  subse- 
v^quent  unsoundness.    Now  he  was  not  so  exempt:  for  he 
rhad  a  splint,  which  turned  out  to  be  the  cause  of  the 
aubsequent  unsoundness.     And  a  splint  is  not  one  of 
<  those  patent  defects,  such  as  blindness  or  broken  knees, 
on  the  subject  of  which  a  warranty  is  inoperative ;  for  it 
b  only  by  the  event  that  it  can  be  ascertained  whether 
the  splint  is  or  is  not  of  a  mischievous  nature.     It  was 
a  defect,  therefore,  against  the  consequences  of  which  the 
Defendant  might  give  a  warranty ;  Liddard  v.  Kain  {a) ; 
and  the  object  of  the  warranty  was  to  assert  that  this 
was  an  innocent  splint. 

(a)  %  Bingb.  183. 

Hh  2  IVilde. 


Waight. 
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1832.  Wilde.     From  the  finding  of  the  jury^  it  appears  that 

S.     ^  the  mischief  of  a  splint  must  depend   chiefly,  if  not 

MARG£T80N  .  '^      .  '  "^ 

V.  entirely,  upon  its  position :  if  so,  the  possibility  of  its 

becoming  mischievous  was  a  patent  defect,  of  which  the 
Plaintiff  had  the  means  of  judging  as  well  as  the  De« 
fendant.  Taking  it,  however,  as  only  an  equivooai 
indication  of  unsoundness,  the  uncertainty  as  to  its 
future  effect  was  the  very  point  on  which  the  Defendant 
proposed  to  guard  himself  by  limiting  his  warranty  to 
the  time  of  the  contract  But  for  the  uncertain  issue  o 
the  splint  he  might  have  given  an  unqualified  warrant : 
and  he  derives  no  benefit  from  the  limitation,  if  it  be 
not  held  to  be  satisfied  by  the  fact  that  the  horse  had 
no  symptoms  of  lameness  when  the  contract  was  made. 

CuK  adv.  vuU. 

TiNDAL  C.  J.  This  was  an  action  upon  a  war- 
ranty, in  which  the  Defendant  warranted  the  horse  to 
be  sound,  wind  and  limb,  <' at  this  time;"  thiat  is,  at 
the  time  of  the  warranty  made.  The  jury  at  the  trial 
found  a  verdict  for  the  Plaintiff.  The  learned  Judge  re- 
quested the  jury  to  tell  him  distinctly  whether,  in  their 
judgment,  the  horse  was  sound ;  or,  if  they  believed  bim 
to  be  unsound,  whether  tliat  unsoundness  arose  from 
the  splint  of  which  evidence  had  been  given.  In  answer 
to  which  enquiry  the  jury  said,  ^^That,  although  the  horse 
exhibited  no  symptoms  of  lameness  at  the  time  when 
the  contract  was  made,  he  had  then  upon  him  the  seeds 
of  unsoundness  arising  from  the  splint."  The  question 
upon  this  application  for  a  new  trial  is.  Whether  this 
finding  of  the  jury  sanctions  the  verdict  for  the  Plaintiff 
or  not ;  that  is,  whether  the  Court  can  see  with  sufficient 
clearness  that  the  jury  thought  that  the  horse  was  un- 
sound at  the  time  of  the  contract,  and  consequently  that 
the  warranty  was  broken.  It  appears  that  the  evidence 
before  the  jury  was,  in  substance,  that  a  splint  might  or 

might 
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might  not  be  the  efficient  cause  of  lameness,  according 
to  the  position  which  it  occupied,  and  its  size  and  ex- 
tent; that  this  splint  was  in  a  very  bad  situation,  as  it 
pressed  upon  one  of  the  sinews,  and  would  naturally 
produce,  when  the  horse  was  worked,  inflammation  of^ 
the  sinew,  and  consequent  lameness.  The  jury,  there-^ 
fore,  drawing  their  attention  to  the  particular  splint,  to 
which  the  evidence  related,  appear  to  us  to  have  in*- 
tended  that  this  individual  splint,  though  it  did  not  at 
the  moment  produce  lameness,  was,  at  the  time  of  the 
contract,  of  that  sort  and  in  that  situation  as  to  contain^ 
in  their  language,  the  seeds  of  unsoundness,  that  is,  the 
efficient  cause  of  the  subsequent  lameness.  If  the  lame* 
ness  complained  of  had  proceeded  from  a  new  or  different 
splint,  or  from  the  old  splint  taking  a  new  direction  in  its 
growth,  so  as  to  affect  a  sinew,  not  having  pressed  on  one 
before,  such  a  lameness  would  not  have  been  within  the 
warranty^  for  it  would  not  have  constituted  a  present 
unsoundness  at  the  time  of  the  warranty  made.  But 
the  jury  find  that  the  very  splint  in  question  is  the 
efficient  cause  of  lameness.  On  the  former  motion,  our 
Attention  was  not  called  to  any  evidence,  if  any  such  was 
l^ven,  as  to  the  different  nature  and  consequences  of 
flints  which  the  learned  Judge  reports  to  have  been 
given  upon  the  present  occasion;  but  it  now  appears 
that  some  splints  cause  lameness,  and  others  do  not| 
and  that  the  consequences  of  a  splint  cannot  be  apparent 
at  the  time,  like  the  loss  of  an  eye  or  any  visible  blemish 
or  defect,  to  a  common  observer.  We  therefore  think 
that,  by  the  terms  of  this  written  warranty,  the  parties 
meant  this  was  not  a  splint  at  that  time  which  would  be 
the  cause  of  future  lameness,  and  that  the  jury  have 
found  that  it  was.  We  therefore  think  that  the  warranty 
was  broken,  and  that  the  postea  must  be  delivered  to 

the  Plaintiff! 

Rule  discharged^ 
Hh  3 


18SS. 


Margetbok 

V. 

Wri«ht» 
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KiNGSFORD  V.  Marshall. 

Upon  the         TTHIS  was  an  action  on  a  policy  of  insurance  on 

took  the  London  to  Dunkirk.    The  policy  contained  the  usual  me- 

ground  in  morandum,  by  which  corn,  &c.  was  warranted  free  fixnn 

boar  in  the  aVerage,  unless  general,  or  the  ship  be  stranded.    The 

pUce  where  it  Plaintiff  declared  for  an  average  loss  upon  the  wheat  by 

A^ihodd  "^  the  stranding  of  the  ship.  At  the  trial  before  Ttndal  C.  J., 

butt  in  8o  London  sittings  after  last  Michaelmas  term,  the  only  ques- 

doing,  struck  tion  that  arose  was,  whether  there  was  a  stnuiding  of  the 

hard^b^"^  ship  or  not?     As  to  which,  the  facts  were  as  follow: — 

stance,  by  Dunkirk  harbour  is  a  tide  harbour,  being  nearly  dry  at 

which  two        j^^  water.     The  ship  entered  the  harbour  about  the  time 

holes  were  ^ 

made  in  her      of  high  water,  and  was  moored  fore  and  aft  to  the  shore, 

bottom,  and  by  order  of  the  harbour  master,  in  a  place  pointed  oat  bjT 
majr^  Held  ^^^f  where  other  vessels  had  been  moored ;  and  was  aho 
not  a  strand-  fastened  by  a  running  tackle  from  the  mainmast  head  to 
mg  for  which  a  post  on  the  shore,  for  the  purpose  of  preventing  the 
writers  were  ^^^'P  '^'^'^  settling  over  as  the  tide  fell.  Whilst  the  tide 
liable  upon  an  was  ebbing,  and  before  the  ship  took  the  ground,  though 
com  war-  ^  ^^  ^^^  precise  time  there  was  contradictory  evidence, 
ranted  firee  the  rope  of  the  running  tackle  broke ;  and  after  the  ship 
from  average,  jj^j  settled,  it  was  discovered,  that,  in  taking  the  ground, 
or  the  ship  be'  ^^^  ^^^  struck  against  some  hard  substance,  by  means 
•trandcd.  of  which  two  holes  were  made  in  the  bottom  of  the  ship, 

in  the  second  or  third  streak  from  the  keel,  and  the 
water  flowing  through  these  holes  had  injured  the  ship, 
and  also  done  considerable  damage  to  the  cargo.  Upon 
the  fact,  whether  the  ship  took  the  ground  precisely  in 
the  place  and  in  the  manner  she  would  have  done,  if  no 
accident  had  happened  to  the  rope,  there  was  contra- 
dictory evidence:  and  the  jury  were  directed,  that  if  the 

ship 
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ship  took  the  ground   merely  in   consequence  of  the        1833. 

ebbing  of  the  tide,  and  at  the  very  place  where  it  was     ^     ^ 

intended  she  should  at  the  time  she  was  moored,  then  «. 

there  was  no   stranding  within   the  meaning  of  the    '■^•**^"» 

policy ;  but  if,  in  consequence  of  the  breaking  of  the 

rope,  or  any  other  casualty,  the  ship  took  the  ground^ 

not  in  die  place  where  it  was  intended  she  should  settle 

by  the  ebbing  of  the  tide,  but  in  some  other  and  different 

place,  then  there  was  a  stranding.     The  jury  found  for 

the  Defendant;  thereby,  in  effect,   declaring  that  the 

ship  had  taken  the  ground  merely  through  the  ebbing 

of  the  tide,  and  in  the  very  place  where  it  was  intended 

she  should,  and  negativing  that  from  the  breaking  of  the 

rope^  or  any  other  accident,  she  had  settled  in  a  di£Rtrent 

place. 

Taddy  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  an  alleged  misdirection,  contending  thai 
in  cases  of  this  kind,  the  question  is,  whether  or  not  the 
lols  takes  place  in  tlie  ordinary  course  of  navigation :  that 
this  loss  did  not  take  place  in  the  ordinary  course  of 
navigation ;  for  though  it  was  in  the  ordinary  course 
ibat  a  vessel  should  take  the  ground  in  Dunkirk  harbour^ 
it  was  not  in  the  ordinary  course  that  she  should  settle 
down  upon  a  large  stone  which  should  perforate  hei^ 
bottom.  The  jury,  therefore,  should  have  been  told 
that  this  was  a  stranding  for  which  the  underwriter 
was  responsible.  Thus,  in  Fletcher  v.  Znglis  (a),  where 
a  transport  in  government  service,  insured  for  twelve 
months,  was  ordered  into  Botdogne  harbour,  die  bed 
of  which  is  hard  and  uneven,  and,  the  tide  having 
left  her,  received  damage  by  taking  the  ground;  it 
tras  held,  that  that  was  a  loss  by  the  peril  of  the 
sea.     So,  in  Rayner  v.  Godmond{b\  in  the  course  of  a 

(a)  2 B.  esf  Aid.  315.  (b)  sB.V  Aid. %%s. 

H  h  4  voyage 
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KlNGSFORO 
V. 

Mabshall. 


Tdyftge  along  a  canal,  it  became  necessary,  in  order  lo 
repair  the  canal,  to  draw  off  the  water ;  the  ship,  having 
been  placed  in  what  appeared  to  be  a  safe  situation  when 
the  water  was  drawn  off,  impinged  by  accident  upoQ 
some  piles,  the  existence  of  which  was  not  previoBsly 
known :  and  this  was  held  to  be  a  stranding  within  the 
usual  memorandum  in  the  policy. 


Wilde  and  Stephen  Serjts.  shewed  cause  in  Hilary  term. 
This  was  a  stranding  in  the  ordinary  course  of  navi- 
gation, for  which  the  underwriter  is  not  responsible; 
and  Heame  v.  Edmunds  (a)  is  in  point.  There,  a  vessel 
in  charge  of  a  pilot,  going  up  Cork  harbour,  took  the 
ground  in  the  ordinary  course  of  navigation,  and  after* 
wards,  when  moored  at  a  quay,  on  the  ebb  of  the  tide 
took  the  ground,  fell  over  on  her  side,  and  was  injured; 
and  it  was  holden,  that  that  was  not  a  stranding,  for 
which  the  insurer  was  liable. 

In  Fletcher  v.  Inglis  the  loss  was  not  occasioned  bj 
the  vessel's  taking  the  ground,  but  by  succussation  on  the 
reflux  of  the  tide ;  to  which  she  could  not  have  been  ex- 
posed unless  placed  in  an  improper  position.  In  Bnyner 
V.  Godmbndj  the  accident  did  not  happen  in  the  ordinary 
course  of  navigation,  for  the  drawing  off  the  water  of  the 
canal  for  repairs  was  obviously  an  unusual  occurreneei 

In  Carruthers  v.  Sydebotham  {b\  a  ship  being  under 
conduct  of  a  pilot  was,  against  the  advice  of  the  master, 
fastened  at  the  pier  of  the  dock  basin  at  Liverpool^  by  a 
rope  to  the  shore,  and  left  there ;  when  the  tide  retired 
she  fell  over  on  her  side  and  bilged :  that  was  held  a 
stranding,  for  which  the  underwriters  were  liable.  But 
the  fact  that  the  vessel  was  placed,  contrary  to  the  ad- 
vice of  the  master,  in  a  position  which  proved  fatal  to 


(a)  1  B.^  B.  388.  From 
Lord  C.  J.  Dallas's  notes  of  the 
trials  which  IVilde  now  produced. 


it  appeared  that  the  bottom  of 
Cork  harbour  is  hard  and  atony. 
(b)  4  AT.  Gf  5.  77. 

her, 
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her,  establishes  that  such  position  was  not  taken  in  the        1832. 
ordinary  course  of  navigation. 

In  Barrow  v.  Bell  (a),  a  ship,  in  entering  a  harbouri  v. 

struck  upon  an  anchor,  and  being  thereupon  in  danger  Maeihall. 
of  sinking  at  her  moorings,  was  warped  higher  up  the 
harbour,  where  she  took  the  ground,  and  remained 
fest:  this  was  also  held  to  be  a  stranding  within  the 
meaning  of  the  policy ;  but  the  blow  which  rendered 
the  stranding  fatal,  was  given  by  the  anchor  before  the 
vessel  took  the  ground.  In  Bishop  v.  Pentland{p\ 
where  the  ship  was  compelled  to  put  into  a  tide  har- 
bour, and  was  there  moored  alongside  a  quay,  in  the 
usual  place  for  ships  of  her  burden,  it  became  neces- 
sary, in  addition  to  the  usual  moorings,  to  fasten  her  by 
tackle  to  posts  on  the  shore,  to  prevent  her  falling  over 
tipon  the  tide  leaving  her ;  and  the  rope  with  which  she 
Was  so  fastened,  not  being  of  sufficient  strength,  broke 
when  the  tide  retired^  and  the  vessel  fell  over  upon  her 
side,  which  was  thereby  stove  in :  this  was  held  to  be  a 
stranding.  But  the  damage  was  manifestly  occasioned 
by  the  negligence  of  the  crew,  and  not  in  the  ordinary 
course  of  navigation. 

In  the  present  case,  the  jury  having  found  that  the 
accident  was  not  occasioned  by  the  insufficiency  of  the 
rope,  the  stranding  could  only  have  occurred  in  the 
ordinary  course  of  navigation  at  Dunkirk  harbour. 

Taddy.  In  the  ordinary  course  of  navigation  at 
Dunkirk  harbour,  vessels  are  compelled  to  take  the 
ground ;  but  they  would  not  enter  and  do  so  if  the 
practice  exposed  them  to  destruction  or  injury;  the  fact^ 
therefore,  that  all  vessels  take  the  ground  there,  con- 
clusively shews,  that  it  is  not  in  the  ordinary  course  of 
navigation  that  they  should  be  bilged  in  so  doing.    The 

(a)   4B.yC.  736.  {b)  jB.isfC.%19. 

injui-jr 
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iDJary  occasioned  by  the  dtone»  in  this  case,  was  si 
much  out  of  the  usual  course,  as  the  injury  occasioned 
by  the  sunken  anchor  in  Barrow  t.  Bell^  or  the  hidden 
piles  in  Bcyner  v.  GodmoruL  Though  the  taking  the 
ground  was  contemplated  by  both  parties  to  the  in* 
surance,  the  accident  which  occasioned  the  injury  was 
unforeseen,  and  comes  therefore  within  the  scope  of  the 
insurance.  In  Carruthers  t.  Sydebothantj  the  insurers 
were  held  responsible,  because,  in  the  judgment  of  the 
roaster,  the  ship  had  been  placed  by  the  pilot  in  an  im- 
proper position :  and  such  was  the  case  here;  for  the 
harbour-master,  not  the  captain,  stationed  the  tessel 
where  the  accident  happened.  The  jury,  therefor^ 
should  have  been  directed  that  this  loss  occurred,  not 
by  such  by  a  stranding  or  taking  the  ground  as  the 
parties  contemplated,  but  by  an  unforeseen  accident,  the 
consequence  of  which  was  a  stranding  for  which  the 
underwriter  was  responsible. 

Cur.  adv.  vuit* 


Tin  UAL  C.  J.,  (after  stating  the  facts  as  above,)  pro- 
ceeded ; — A  rule  has  been  obtained  for  a  new  trial,  upon 
the  ground  of  a  misdirection  to  the  jury ;  but  after  hear- 
ing  the  argument  of  counsel  against  and  in  support  of  the 
rule,  we  think,  upon  those  facts,  the  direcdon  of  the  Judges 
and  the  finding  of  the  jury,  was  right,  and  that  a  new  trial 
ought  not  to  be  granted.  That  the  injury  done  to  the 
ship  or  goods  by  settling  on  a  hard  substance  at  the  bot- 
tom of  the  harbour,  would  be  a  damage  recoverable  on  a 
policy  on  ship,  or  a  policy  on  goods  not  included  in  the 
memorandum,  as  an  injury  occasioned  by  perils  of  the 
sea,  is  beyond  all  doubt.  But  the  question  is,  whether^ 
as  the  goods  insured  fall  within  those  in  the  memorandum 
enumerated,  the  present  case  is  taken  out  of  the  excep- 
tion contained  in  such  memorandum,  by  reason  of  the 
ship   being  stranded;   inasmuch  as  it  has  long  been 

setded 
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settled  that  the  words  **  if  the  ship  be  stranded"  are  18S2. 
words  of  conditioiii  and  that  if  such  condition  happens, 
it  destroys  the  exception  and  lets  in  the  general  words 
of  the  policy.  (See  Burnett  v.  Kensington,  (a) )  In  cod« 
sidering  this  case,  therefore,  it  will  be  better  to  treat  llbe 
fact,  that  the  damage  to  the  wheat  was  occaaioiied  by 
the  very  act  of  the  ship's  taking  the  ground,  as  a  cir- 
cumstance altogether  immaterial  in  the  determination  of 
the  question.  For  if  the  ship  was  stranded  in  Dunkirk 
harbour,  an  average  loss  upon  the  whole  would  be 
equally  recoverable,  though  it  had  happened  from  perils 
of  the  sea  at  any  former  time,  or  any  other  place  in  the 
course  of  the  voyage  insured.  In  this  point  of  view  it 
is  of  very  ^reat  consequence  that  the  meaning  of  the 
word  stranding  should  be  distinctly  understood.  Now 
it  is  perfectly  clear,  and  has  been  settled  by  various 
decided  cases,  that  by  the  term  ^  stranding,"  neither 
of  the  contracting  parties  could  intend  a  taking  of  the 
ground  by  the  ship  in  the  ordinary  course  of  navigation 
used  in  the  voyage  upon  which  she  was  engaged.  It  is 
needless,  therefore,  to  say,  that  when  a  vessel,  in  the 
course  of  a  voyage  insured,  is  sailing  in  a  tide  river,  or 
puts  into  a  tide  harbour,  the  taking  the  ground  from  the 
natural  cause  of  the  deficiency  of  water,  occasioned  by 
the  ebbing  of  the  tide,  is  no  stranding,  within  the  mean- 
ing of  the  policy.  Otherwise,  at  every  ebb  of  the  tide, 
there  would  be  a  stranding;  and  the  memorandum  in- 
tended for  the  security  of  the  underwriter  against  partial 
losses  upon  perishable  commodities,  would  be  altogether 
nugatory,  as  the  smallest  injury  to  the  cargo,  occasioned 
at  an  early  part  of  the  voyage,  would  always  be  a  loss 
within  the  policy,  by  reason  of  the  ship  discharging  her 
cargo  in  a  tide  harbour.  The  mere  taking  of  the 
ground,  therefore,  in  a  tide  harbour,  in  the  place  in- 

(a)  7  T.R.  aio. 

tended 
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tended  by  the  master  and  crew,  or  the  proper  oflSoen 
of  the  harbour,  cannot,  upon  any  principle  of  constmo- 
tion  or  common  sense,  be  held  to  constitute  a  stranding. 
What  more,  then,  is  necessary  ?  We  think  a  stranding 
cannot  be  better  defined,  than  it  has  often  been  in  seve- 
ral of  the  decided  cases,  viz.  where  the  taking  of  the 
ground  does  not  happen  solely  from  those  natural  causes 
which  are  necessarily  incident  to  the  ordinary  course  of 
the  navigation  in  which  the  ship  is  engaged,  either 
wholly  or  in  part,  but  from  some  accidental  or  extra- 
neous cause.  Such  was  the  case  in  CamUhers  v.  Side^ 
bottom  {a\  where  the  ship  was  taken  by  the  pilot  who 
had  her  in  charge,  against  the  direction  of  the  master, 
and  moored  in  an  improper  place.  Such,  also,  was  the 
case  in  Ban-am  y.BellfJb)^  where,  the  vessel  having 
struck  on  an  anchor,  whereby  she  sprung  a  leak,  and 
being  in  danger  of  sinking,  was,  in  consequence,  warped 
further  up  the  harbour  of  Holyhead^  where  she  took  the 
ground.  Such,  again,  was  the  case  of  Bishop  t.  Pent* 
land  (c),  where,  the  ship  having  entered  a  tide  harbour 
by  stress  of  weather,  was  moored,  fore  and  aft,  with  the 
addition,  as  in  the  present  case,  of  a  tackle  from  her 
mainmast^  fastened  to  posts  on  the  pier  to  prevent  her 
falling  over.  The  rope,  being  of  insufficient  strength, 
broke,  and  by  means  thereof  the  ship  fell  upon  her  side, 
whereby  she  was  stove  in  and  injured.  Such,  lastly, 
was  the  case  of  Wells  v.  Hopwood^  very  recently  de- 
cided in  the  King's  Bench,  in  which  case  the  ship,  having 
arrived  in  Hull  harbour,  was  in  the  course  of  discharg- 
ing her  cargo  at  a  quay  alongside  of  which  she  was 
moored.  At  low  water  she  grounded  on  the  mud ;  but 
on  one  occasion,  the  rope  by  which  her  head  was 
moored  to  the  opposite  side  of  the  harbour  stretched^ 


{a)  4  AT.  ^S.jj. 

(b)  4-fi.  ^C.736. 


(c)  7B.^C.2i9. 


and 
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and  the  wind  blowing  from  a  particular  quarter,  instead 
of  grounding  entirely  on  the  mud,  as  it  was  intended 
she  should  have  done,  she  partly  grounded  on  a  bank 
of  rubbish  and  stones.  .  This  grounding  was  held,  by  a 
majority  of  the  Judges,  to  be  a  stranding  within  the 
meaning  of  the  policy.  Now,  all  these  cases  were  de- 
cided upon  the  principle,  that  the  taking  the  ground 
was  occasioned  by  some  extraneous  and  accidental 
cause ;  and  was  not  a  taking  of  the  ground  in  the  usual 
course  of  navigation.  We  think  the  attention  of  the 
jury,  in  the  present  case,  was  called  to  the  very  point  to 
which  it  ought  to  have  been  directed,  viz.  whether  the 
grounding  was  such  as  the  master  and  crew  intended, 
that  is,  merely  by  the  ebbing  of  the  tide,  in  the  ordinary 
course  of  navigation ;  or,  whether  the  grounding  in  the 
particular  spot  where  she  took  the  ground,  was  the 
effect  of  accident.  Upon  the  facts  before  them,  we 
think  the  jury  found  a  right  verdict ;  and,  therefore^  the 
postea  should  be  delivered  to  the  Defendant 

Rule  discharged. 
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K1NG8F0RD 
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Marsh  ALL. 


REGULiE  GENERALES,  EASTER  TERM, 


REGUL^  GENERALES. 

It  is  ordered,  That  the  days  between  Thursdmi 
next  before,  and  the  Wednesday  next  after,  Easter  day, 
shall  not  be  reckoned  or  included  in  any  rules  or  notices 
or  other  proceedings,  except  notices  of  trial  and  notices 
of  enquiry.  In  any  of  the  courts  of  law  at  Westminster. 

Tenterden.  J.  Parke. 

N.  C.  TiNDAL.  W.  BOLLAND. 

Ltndhurst.  J.  Bosanquet. 

J.  Bayley.  W.  E.  Taunton. 

J.  A.  Park.  E.  H.  Alderson. 

J.  LiTTLEDALE.  J.  PaTTESON. 

S.  Gaselee.  J.  Gurney. 

J.  Vaughan. 


It  is  ORDERED  by  the  Court,  That  after  the  posteas 
and  inquisitions  have  been  left  with  the  clerk  of  the 
judgments,  conformably  with  the  rule  of  court  made  in 
Trinity  term,  IS  G.  2.,  it  shall  be  lawful  for  the  clerk  of 
the  judgments  to  permit  the  same  to  be  taken  out  of  the 
office  for  the  purpose  of  being  produced  to  the  sealer  of 
the  writs,  in  order  to  obtain  a  writ  of  execution.  And 
IT  18  HEREBY  FURTHER  ORDERED,  That  the  attorney 
or  agent,  who  procures  such  posteas  or  inquisitions  from 
the  office  of  the  clerk  of  the  judgments,  shall  cause  the 
same  to  be  returned  again  to  the  same  office  during  the 
office  hours  of  that  day. 

N.  C.  TiNDAL.         S.  Gaselee. 

J.  A.  Park.  E.  H.  Alderson. 
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MEMORANDA. 

In  the  coarse  of  the  vacation,  Jckn  Gurnet/^  Esquire^ 
king^s  counsel,  and  John  Taylor  Coleridge^  Esquire,  were 
called  to  the  d^ree  of  the  coif,  and  gave  rings  with  the 
following  motto :  —  Justo  secemere  iniquum. 

J.  Gumetfj  Esquire,  was  afterwards  appointed  one  of 
the  Barons  of  his  Majestjr's  Court  of  Exchequer,  in  the 
room  of  Mr.  Baron  Garrawy  who  resigned,  and  received 
the  honor  of  knighthood. 


END  OF  EASTER  TERM. 
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AND  THE  VACATION  ENSUING, 

t 

In  the  Second  Year  of  the  Reign  of  William  IV. 


Ex  parte  Chuck,  in  the  Matter  of  Starkey  and      Maj  lo. 

Whiteside,  Bankrupts. 

TN  Jtdy  1820,  and  for  some  time  previous,  John  Cross  in  July  iSao 
Starkey  and  William  Starkey  carried  on  business  in  ^-  advanced 
partnership  as  brewers;  when,  upon  the  sum  of  Si-jOOO/.  thcncarrvine 
being  advanced  to  them  by  Whiteside^  then  a  minor,  on  business  m 
they  all  three  executed  a  deed,  by  the  express  terms  P*^"*"^P** 

sum  of 
94,000/.,  and  all  three  executed  a  deed»  by  the  express  terms  whereof  a  partnership 
stock  was  created,  in  which  they  had  all  a  joint  property ;  ff^*  however  was  not  to 
have  any  definite  aliquot  proportion  of  the  profits,  but  was  to  have  an  account  of  the 
profits  as  between  themselves,  so  as  to  get  aooo/.  or  2400/.  a  year,  as  the  ca«e  might 
be,  out  of  the  clear  profits :  /JT.'s  name  never  appeared  to  the  world  as  a  partner: 

Held,  that  fT,  was  a  partner ;  and  the  new  firm  haying  become  bankrupt  in  i8a6, 
held,  that  the  creditors  of  the  old  firm  and  the  creditors  of  the  new  firm  were  both 
entitled  to  prove  against  the  property  of  the  new  firm. 

Vol,  VIIL  I  i  whereof 
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1832.       whereof  a  partnership  stock  was  created,  in  which  they 

-  ^  had  all  a  joint  property ;  Whiteside^  however,  Vas  not 

Chuck,  in  the  ^^  hsLve  any  definite  aliquot  proportion  of  the  profits; 

Matter  of     but  was  to  have  an  account  of  the  profits,  as  between 

W^^D&   themselves,  so  as  to  get  2000/.  or  2400/.  a  year,  as  the 

case  might  be,  out  of  the  clear  profits. 

This  deed  was  confirmed  by.  Whiteside  in  March  1821, 
after  he  came  of  age,  but  his  name  never  appeared  to 
the  world  as  a  partner. 

In  1826  the  Starkies  became  bankrupt;  whereupon 
a  question  arose,  first,  whether  Whiteside  was  to  be  con- 
sidered a  partner ;  and,  secondly,  admitting  him  to  be 
a  secret  partner,  whether  persons  who  were  creditors  of 
the  old  firm,  had,  not  only  a  claim  against  all  the  pro- 
perty of  the  new 'firm,  but  also  a-  right  to  prove  their 
debts,  to  the  exclusion  of  the  creditors  of  the  new  firm, 
on  the  ground,  that  under  the  new  firm  the  Stathes 
were  the  apparent  or  reputed  owners  of  the  whole  pro- 
perty, within  the  meaning  of  the  statute  6  G.  4.  c.  16. 
5. 72.,  having  in  their  possession,  order,  and  disposition, 
the  property  of  Whiteside^  and  with  his  consent,  (a) 

At  the  request  of  the  Lord  Chancellor,  Tindal  C.  J. 
and  Littledale  J.  assisted  in  the  decision  of  these  ques- 
tions (&),  and  their  united  opinion  was  delivered  as 
follows,  in  the  Court  of  Chancery,  by 

Tindal  C.  J.  The  first  question  to  be  considered  is. 
Whether  William  Whiteside  ever  became  a  partner  with 
John  Cross  Starker/  and  William  Starkey^  either  as  be- 
tween themselves,  or  with  prospect  to  third  persons; 
that  is,  whether  there  was  ever  any  joint  partnership 
stock  belonging  to  all  these  three  persons.  And  we 
are  of  opinion,  that  by  the  deed  of  July  20th,  1820,  coor 

(a)  See  Ex  parte  Jenmngjf  {b)  For  the    argument    tee 

I  Mont.  45*  S.  C.  X  Mont.  <^  Bligb,  364. 

firmed 
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firmed  by  that  of  March  t2d,  1821,  which  was  executed        1832. 
after  Whiteside  came  of  age,  Whiteside  did  become  a      ^^   ^^^ 
partner  with  the  two  Starkies^  both  as  between  them-  Chuck,  in  the 
selves,   and   also  with   regard   to  third   persons ;    that  ^  Matter  of 

STARKIBS  Slid 

by  the  express  terms  of  the  deed  of  July  20th,  1820,  ;v^uitesidb. 
there  was  a  partnership  stock  created,  in  which  they 
had  a  joint  property ;  that,  although  Whiteside  had  not 
any  definite  aliquot  proportion  of  the  profits,  yet  that  he 
was  entitled  to  an  account  of  the  profits  as  between^ 
themselves,  so  as  to  get  his  2000/.  or  2400/.  a  year,  as 
the  case  might  be,  out  of  the  clear  profits ;  that  he 
was,  to  all  intents  and  purposes,  a  partner,  though  his 
name  did  not  appear  to  the  world;  and  that  a  join! 
commission  against  all  the  three,  as  such  joint  partners, 
might  be  well  supported.  Whiteside^  then,  being  thus  a 
partner,  but  unknown  as  such  to  the  world,  any  creditor 
of  the  three  might,  at  his  election,  have  maintained  an 
action  either  against  the  two  Starkies^  the  known  part- 
ners, or  against  them  and  Whiteside  jointly,  as  appears 
by  the  Case  of  De  Mcuttort  v.  Saunders  {a\  Exparte 
Hamper  {b\  and  Exparte  Norfolk  {c);  and  if  an  action 
had  been  brought  against  the  three  partners,  >it  is  clear 
that  the  jouit  effects  of  the  partnership  might  have  been 
taken  in  execution.  So  also,  generally  speaking,  the 
joint  effects  of  the  partnership  would  be  distributable 
amongst  the  joint  creditors,  under  a  joint  commission  of 
bankruptcy  against  the  three.  And  unless  there  be  some- 
thing  particular  in  this  case  to  vary  it  from  such  general 
principle,  we  should  be  of  opinion  that  the  joint  credi- 
tors of  the  three  are  entitled  to  have  the  partnership 
effects  divided  amongst  them.  Thus  then  stands  the 
claim  of  the  joint  creditors  of  the  three  partners. 

The  claim  of  the  creditors  of  the  two  Starkies  under 
the  old  partnership,  must  next  be  considered.     It  is 

(a)  I  B.^  AdoL  398.  (r)  19  Fes,  ASS' 

{b)  iyFej.40s. 

I  i  2  con- 
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1832.       contended,  on  the  part  of  those  creditors,  that  after  the 
\p  ^  partnership  with  Whiteside^  who  was  a  secret  partner, 

Chuck,  in  the  ^^^  ^^^  Starkies^  with  the  consent  and  permission  oC 
Matter  of      Whiteside^  who  had  a  share  of  the  joint  property,  had 
WmTBsnnL   ^^^  interest  in  such  joint  property  in  their  possession, 
order,  and  disposition,  and  were  reputed  owners  thereof, 
and  took  upon  them  the  sale,  alteration,  and  dispositioD 
as   owners ;  and   that,    under   the  6  6.  4.  c.  16.  s.  72., 
which  follows  21  Jac.  1.  c.  19.  5. 11.,  they  are  entitled 
to  have  the  benefit  of  that  interest  of  Whiteside  under 
the  commission.     And  for  that  doctrine  they  rely  on  the 
case  Ex  parte  Enderly  (a),  which,  they  contend,  must 
be  taken  now  to  be  the  law  on  the  subject,  and  to  ha?e 
settled  all  the  former  conflicting  cases.  To  the  authority 
of  that  case  we  certainly  subscribe.   In  that  case,  indeed, 
the  partnership  had  expired  by  effluxion  of  time  before 
the  commission  issued ;  in  the  present  case  it  continues 
up  to  the  date  of  the  commission ;  but  we  cannot  think 
that  circumstance  makes  any  difference  in  principle  be- 
tween the  two  cases;  and  in  the  present  instance,  if 
Whiteside  had  been  solvent  and  able  to  pay  all  the  cre- 
ditors of 'the  three,  and  a  commission  of  bankrupt  had 
issued  againt  the  two  StarkieSf  we  do  not  think  that  be 
could  have  claimed  to  be  entitled  to  his  share  of  the 
joint  effects  any  more  than  Enderby  could  in  his  cas& 
It  may  be  argued,  however,  that  the  rule  of  law  laid 
down  in  that  case  may  well  apply  against  the  solvent 
partner  himself,  who  is  in  default,  by  suffering  bis  share 
to  remain  in  the  possession  and  order  of  the  bankrupt, 
and  who,  therefore,  is  excluded  by  the  policy  of  the  law 
from  claiming  any  thing  to  the  prejudice  of  creditors 
whom  he  may  have  been,  in  part,  the  means  of  mislead- 
ing, but  that  it  forms  a  very  different  question  whe- 
ther the  same  rule  should  be  allowed  to  hold  where  the 

(a)  zB.^a  389. 

interest 
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nterest  of  the  aeditors  of  Whiteside  \s  affected  by  its       1832. 
application,  and  where,  as  in  the  present  case,  the  credi-  ^  ^ 

tors  of  the  three  have  trusted  the  firm  when  JVkileside^s  ghuck,  in  the 
24,000/.  formed  part  of  the  capital.  However,  upon  the  Matter  of 
best  consideration  we  can  give  to  the  subject,  we  think  the  ^^hitqsidb. 
principle  of  the  case  Ex  parte  Enderbey  may  and  ought 
to  be  extended  to  a  case  circumstanced  like  the  present. 
The  question,  then,  arises,  whether,  if  the  old  creditors 
are  entided  to  treat  this  as  a  case  within  die  seventy- 
second  section  of  6  G.  4.,  they  may  not  exclude  all  other 
persons,  on  the  ground,  that  if  the  funds  of  Whiteside 
have,  under  the  circumstances,  been  placed  in  the  hands 
of  the  two  Starkies  contrary  to  the  policy  of  the  law,*  no 
persons  but  the  old  creditors  can  prove.  But  we  think 
they  are  not  to  have  that  privilege.  In  fact,  the  new 
creditors  have  a  better  right,  upon  principle,  than  the 
old  creditors;  because  the  new  creditors  trusted  the 
firm  on  the  faith  of  their  apparent  funds,  including 
Whiteside*s  capital ;  whereas  the  old  creditors  never  did 
trust  them  upon  the  faith  of  these  funds,  but  only  for- 
bore to  sue  them  upon  the  faith  of  their  apparent  stabi- 
li^.  And  unless  there  be  some  principle  which  forbids 
different  classes  of  creditors  claiming  upon  the  same 
funds,  we  think  both  sets  of  creditors  ought  to  be  per- 
mitted to  prove;  that  is,  the  new  creditors,  on  the 
ground  of  the  funds  belonging  to  persons  whom  they 
certainly  trusted ;  and  the  old  creditors,  on  the  ground 
of,  the  two  Starkies  being  the  apparent  owners  of  the 
whole.  Still  further,  if  the  creditors  of  the  old  firm 
claim  to  exclude  the  creditors  of  the  new  firm,  another 
answer  may  be  given,  to  which,  indeed,  we  have  already 
referred,  viz.  that  as  Whiteside  was  a  secret  partner,  the 
creditors  of  the  new  firm  might  have  brought  actions, 
or  sued  out  a  commission  of  bankrupt  against  the  two 
Starkies,  (according  to  the  cases  of  De  Mautort  v.  Saun- 
ders and  Executors,  Ex  parte  Hamper,  and  Ex  parte 

I  i  3  Norfolk, 
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18S2.        Norfolk^  before  referred  to),  and  then,  as  Whiteside  w&s 
^      "  '         a  dormant  partner,  and  the  two  Slarkies  were  the  ap- 
CHUCKybthe  parent  owners,  the  new  creditors  might  have  insisted 
Matter  of     upon  Whitesid^s  share  being  distributable  under  such  a 
WHTTESira^    commission,  and,  consequently,  would  have  the  same 
right  to  insist  upon  the  apparent  ownership  as  the  old 
creditors  have.     We  are  therefore  of  opinion,  upon  the 
whole  of  this  case,  that  both  the  creditors  of  the  two 
Starkies  by  themselves,  and  also  the  creditors  of  the  two 
«  Starkies  and  Whiteside  jointly,  should  be  admitted  to 
prove  pari  passu  upon  the  joint  estate  of  -the  three. 
Then,  supposing  the  old  creditors  are  entitled  to  prove 
upon  the  joint  estate,  it  is  to  be  considered  whether 
those  who  had  notice  of  Whiteside  becoming  «  partner, 
can  be  admitted  to  the  benefit  of  the  proof?     And  upon 
that  point,  inasmuch  as  the  proof  is  upon  the  ground  of 
apparent  ownership  in  the  two  Starkies^  we  think  it  aw 
make  no  legal  difference  whether  the  old  creditors  knew 
of  the  change  or  not,  inasmuch  as  none  of  the  old  cre- 
ditors trusted  the  firm  while  Whitesid^s  property  was  in 
it ;  and,  therefore,  the  knowing  or  not  knowing  of  the 
change  seems  to  us  to  make  no  diflerence.     We  see, 
therefore,  no  objection  to  those  particular  creditors  being 
allowed  to  prove,  as  well  as  the  rest 


IN  THE  Second  Year  of  WILLIAM  IV.  475 

1832. 


IN  THE  HOUSE  OF  LORDS. 

Doe  dem.  F.  Hearle  and  A.  M.  Hearle,  his      ^^j  >5- 

Wife,  V.  Hicks. 

l^Y  a  special  verdict  in  this  case,  it  was  found  that  J.  A.  devised 
in  April  1821  John  Hicks  devised  his   copyhold  Jjl^^^^JJed 
messuage,  &c.  called  Plomer  Hill  Hotisej  to  the  use  of  P.,  &c.  to  the 

trustees,  "««  of  trustees, 
in  trust  for  his 
wifei  during  her  life  or  widowhoodt  or  so  long  as  she  should  reside  upon  the  premises ; 
remainder  to  the  uses  declared  of  his  residue :  he  devised  to  the  same  trustees  a  free- 
hold estate,  charged  with  an  annuityt  in  trust  for  his  daughter  for  life,  remainder  to  the 
use  of  her  children  in  tail,  and  in  default  of  issue,  upon  the  trusts  declared  as  to  his  re- 
sidue ;  he  further  devised  to  the  same  trustees  certain  freehold  premises,  and  all  the  re- 
sidue of  His  real  estates,  in  trust  for  hb  son  H,  for  life,  charged  with  an  annuity  to 
testator's  wife,  remainder  in  tail  male  to  the  issue  of  his  son ;  on  failure  of  such  issue,  a 
further  annuity  being  thereupon  payable  to  testator's  wife,  to  the  use  of  his  grandson 
G,  for  life,  remainder  to  the  sons  of  his  grandson  in  tail  male ;  and  on  failure  of  such 
Issue,  to  the  use  of  the  sons  of  his  daughter  in  tail  male,  remainder  to  his  own  right 
heirs.  He  bequeathed  all  his  ready  money  to  his  wife  absolutely ;  the  dividends  of  all 
his  money  in  the  funds  to  his  wife  for  life ;  and  all  the  personal  property  in  and 
upon  the  copyhold  premises,  in  trust  for  his  wife,  during  such  time  as  she  should 
be  entitled  to  the  copyhold  premises,  and  on  the  determination  of  her  estate 
therein,  for  his  son,  the  devisee  of  the  residuary  real  esta*^e.  The  testator,  by 
hb  first  codicili  referring  to  his  will,  and  reciting  the  death  of  hb  son,  devised 
to  the  husband  of  his  daughter,  after  her  death,  the  freehold  estate  devbed  by 
hb  will  to  her;  charged  hb  residuary  estate  with  a  further  annuity  to  his  wife, 
over  and  above  those  already  limited  thereout  for  her  benefit;  bequeathed  two 
further  annuities  to  his  daughter  and  to  her  husband,  and  revoked  the  bequest  of 
his  personal  property  in  and  about  hb  copyhold  premises,  giving  the  same  and  the 
residue  of  his  personal  propeity  absolutely  to  his  wife,  and  in  the  event  of  her  death 
before  him,  to  hb  nephew.  By  a  second  codicil  the  testator  appointed  his  wife  sole 
executrix  and  residuary  legatee  of  his  personal  property;  and  by  a  third  codicil 
directed  the  proceeds  of  certain  shares  in  the  County  Fire  Office,  to  be  enjoyed  by 
hb  wife  for  life ;  after  her  death,  by  hb  daughter  and  her  husband  for  life ;  and  after 
their  decease  by  hb  heir  in  possession.  By  a  fourth  codicil,  revoking  and  nuking 
void  teveral  of  the  dispositions  theretofore  made  by  his  will  and  codicib,  of  all  his 
freehold,  copyhold,  and  personal  estate  and  effects  of  every  kind  and  descriptioo, 
instead  and  in  place  of  such  devise,  disposition,  and  bequest  thereof,  gave,  devbed, 
and  bequeathed  all  and  every  his  freehold,  copyhold,  and  personal  estate  ind  effects 

li  i  of 
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1832.  trastees,  in  trust  for  bi^  wife  during  her  life,  or  widow- 
hood, or  until  she  should  cease  to  reside,  &c. ;  remainder 
to  the  uses  declared  of  his  residue :  his  freehold  estates, 
called  Treraoel^  to  trustees  and  their  heirs,  in  trust  to 
raise  an  annuity  of  20/.  per  annum,  and  to  pay  the 
of  every  kind  same  to  the  separate  use  of  his  niece  Frances  MaurU-' 
and  deiicnp-  stevens ;  in  trust  to  dispose  of  the  residue  of  the  rents 
soever  and  ^  ^^^  separate  use  of  his  daughter  Anne  Maria  Heark 
wheresoever  for  life :  and  in  case  his  niece  should  die  in  the  lifetime 
Wi^Aw'hter  ^^  ^^^  daughter,  then  in  trust  to  pay  the  whole  to  his 
for  life,  re-       said  daughter:  after  the  decease  of  his  said  daughter, 

mainder  to  his  jj^^  subject  to  the  said  annuity  of  20/.  to  his  niece,  to  the 

grandson  and  . 

his  heirs  in       children  of  bis  daughter  as  tenants  in  common  in  tail ; 

strict  eotailf  but  in  default  of  issue,  then  upon  the  trusts  declared 
^  *  '^^^Ute  ^  ^  ^'*  residue ;  and  all  the  residue  to  trustees  and 
for  his  benefit   their  heirs,  to  the  use,  intent,  and  purpose  that  bis  wife 

till  he  was  might  take  thereout  one  clear  yearly  rent '  char^  of 
twenty-one;  ¥        >*  o 

and  on  faihire   ^OOL  per  annum,  with  power  of  distress,  &c. ;  and  sub- 

of  issue*  as  by   ject  to  the  rent  charge,  to  the  use  of  his  son  WilUam  for 

his  will  direct*  i-^  •    i  • 

ed*  he  ratified         *  remamder  to  trustees,  to  support  conUngent  re- 

and  confirmed   mainders ;  remainder  to  the  first  and  other  sons  of  the 

the  several        g^jj  g^^  jj^  ^j|  ^^ jg .  ^^  failure  of  issue,  to  the  intent 

annuities  and 

donations  by     ^^^  ^^^  ^^^^  might  take  a  further  annuity  of  100/.  during 

his  will  and  her  life  or  widowhood ;  with  a  term  for  ninety-nine  yeais 
beoueathed  •  ^^  ^^^  of  the  trustees,  to  raise  an  annuity  for  bis  dapgh- 
and  gave  and    ter,    Anne  Maria  Hearle,   for  her   separate  use ;   re* 

bequeathed  to    mainder  to  the  use  of  testator's  grandson,  John  Gravei, 

fats  wife  a  o  ' 

further  an-        ^^^  ^'^^>  remainder  in  strict  settlement  to  his  first  and 

nuity,  with  other  sons,  &c. ;  remainder  to  the  first  and  other  sons 
strictions  su  ^^  ^'^  daughter,  Anne  Maria  Hearle ;  with  a  proviso, 
the  former  that  if  any  son  of  his  daughter  should  be  born  in  the  life- 
were  payable  j  ^^e  of  testator,  he  should  take  a  life  estate  only  with 
in  all  other  •  j  i  . 
respects  con-  remamder  to  his  first  and   other  sons  in  tail   male; 

firming  his 

will  and  codicils.    Held,  that  the  devise  to  testator's  wife  of  the  copyhold  premises 

called  P.  was  not  revoked  by  the  fourth  codicil. 

To  revoke  a  clear  devise,  the  intention  to  revoke  must  be  as  clear  at  the  devise. 

powers 
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powers  of  charging  and  leasing^  excq>t  the  Plomer  Hill 
HousCf  &c.  remainder   to  testator's  own  right  heirs: 
all  money  in  the  funds,  &c.  to  his  trustees^  to  pay  the 
interest  and  dividends  to  his  wife  during  her  life  or 
widowhood,  with  power  to  her  to  appoint  500/.  for  the 
benefit  of  his  said  son  and  daughter :  all  his  ready  money, 
&c.  which  might  happen  to  be  in  his  mansion  called 
Plomer  Hill  House^  and  the  wines  and  stock,  &c.*  on  his 
said  copyhold  premises,  to  his  wife  for  her  own  abso* 
lute  use  and  benefit :  all  the  furniture,  &c.  to  his  wife 
during  such  time  as  she  should  be  entitled  to  his  copy- 
hold mansion:  remainder,  &c.,  as  to  all  the  rest  and 
residue  of  his  personal  estate,  to  his  said  son  for  his  own 
absolute  use  and  benefit ;  with  a  charge  upon  his  funded 
property,  and  if  insufficient,  upon  bis  residue  for  pay- 
ment of  debts.     The  testator  declared  that  the  annuities 
to  his  wife  were  to  be  in  addition  to  those  settled  on  her 
at  her  marriage.   He  then  appointed  the  trustees  his  ex- 
ecutors.   By  a  codicil,  dated  the  10th  of  May  1822,  the 
testator,  referring  to  his  will,  and  reciting  the  death  of 
his  son  Horatio^  devised  Treravel^  after,  the  death  of  his 
daughter,  to  her  husband,  Francis  Hearle^  for  life;  with 
remainder  to  the  same  uses  as  in  the  will ;  charged  all  his 
residuary  real  estate  with  a  further  annuity  of  100/.  to  his, 
testator's,  wife  during  her  life  or  widowhood,  over  and 
above,  and  in  addition  to,  the  several  annuities  or  yearly 
rent  charges  of  900/*  and  100/.  by  his  will  charged  thereon, 
or  limited  thereout  to  or  in  favour  of  his  wife,  as  therein 
mentioned,  and  which  he  did  thereby  ratify  and  confirm, 
and  all  other  provisions  made  for  her  by  his  will  and 
codicil ;  he  also  charged  the  residuary  estate  with  a  fur- 
ther annuity  of  200/.  to  his  daughter,  and  of  100/.  to  her 
husband ;  he  likewise,  after  reciting  the  bequest  of  his 
personal  property  at  Plomer's  Hill  to  his  wife  for  life, 
revoked  that  bequest,  giving  the  same  to  his  wife  abso- 
lutely; and  gave  tlie  residue  of  his  personal  property,  be- 
queathed 
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1832.        queatbed  by  his  will  to  hit  soDj  to  his  wife  absolutely;  be 
^^^^     also  made  a  provirion  for  his  great  nephew  JViUiam  Moiat^ 
Hbarlb      Stevens^  and  ratified  bis  wiU  in  nil  res^^ects,  save  and  except 
«•  as  altered  by  that  codicil.  On  the  15th  of  July  1822,  by 

another  codicil,  he  appointed  his  wife  sole  executrix  and 
residuary  legatee  of  his  personal  estate;  and  on  the  18th 
of  July  1822,  by  a  further  codicil,  directed  that  the  pro* 
ceeds  of  five  shares,  which  he  held  in  the  County  Fire 
Ofiice,  should  be  enjoyed  by  his  wife  for  life ;  after  her 
death,  by  his  daughter  and  her  husband  for  life ;  and 
afier  their  decease,  by  his  heir  in  possession.  By  his 
fourth  codicil,  of  14th  September  1822,  *<  revoking  and 
making  void  several  of  the  dispositions  theretofore  made 
by  him  in  his  will  and  codicils,  of  all  his  freehold,  copy- 
hold, and  personal  estate  and  efiects  of  all  and  every 
kind  and  description,  instead  and  in  the  place  of  such 
devise,  disposition,  and  bequest  thereof,  he  gave,  de- 
vised, and  bequeathed  all  and  every  his  freehold,  copy- 
hold, and  personal  estate  and  efiects  of  every  kind  and 
description  whatsoever,  and  wheresoever  situated,  unto 
his  daughter  for  life ;  remainder  to  his  grandson,  John 
Graves^  and  his  heirs,  in  strict  entail,  the  rents  to  accu- 
mulate for  the  benefit  of  J.  G.  in  case  he  should  not  be 
twenty-one  on  the  death  of  testator's  daughter,  and  on 
failure  of  issue,  that  his  estate  should  go  and  descend  as 
by  his  will  he  had  directed ;  he  thereby  ratified  and  con- 
firmed the  several  annuities  and  donations  by  him  in  his 
will  and  former  codicils  bequeathed ;  and  gave  and  be- 
queathed to  his  dear  wife  a  further  annuity  of  100/.,  to 
be  paid  with  the  like  restrictions  as  the  former  ones  given 
her  by  his  will  and  codicils;  thereby  in  all  other  re- 
spects, but  what  were  above  mentioned,  confirming  his 
will  and  codicils."  And  by  a  fifth  codicil,  dated  1  Sth 
of  July  1823,  he  declared  the  property  bequeathed  to 
his  daughter  to  be  to  her  separate  use;  granted  an  an- 
nuity to  her  husband ;  gave  and  confirmed  to  his  dear 

wife. 
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^ife,  and  at  her  disposal,  any  sum  of  money  she  might        1832. 
be  entitled  to  from  the  effects  of  her  late  father,  or  any 
other  friend  should  leave  her ;  and  ordered  his  execu- 
tors, in  case  she  should  die  before  him,  to  fulfil  her  will 
and  disposal  thereof. 

The  will  and  codicils  were  duly  executed  to  pass  real 
estates ;  and  the  testator  died  in  June  18^5,  seised  of 
the  estates  therein  mentioned,  leaving  his  wife,  the  de- 
fendant, and  A.  M.  Hearkj  him  surviving. 

Judgment  was  given  for  the  Plaintiff  in  the  Court  of 
Exchequer,  by  Alexander  C.  B.,  in  Hilary  term,  1827, 
which  was  reversed  on  error,  in  the  Court  of  Exchequer 
Chamber,  in  Trinity  term,  1827.  (a)  And  upon  error 
to  the  House  of  Lords,  Tindal  C.  J.  now  delivered  the 
opinion  of  the  Judges  as  follows :  — 

Tindal  C.  J.  My  Lords,  the  question  which  your 
Lordships  have  been  pleased  to  propose  to  his  Majesty's 
Judges  is  this ;  whether,  according  to  the  true  construc- 
tion of  the  will  and  codicils  which  have  been  stated 
upon  this  appeal,  the  devise  in  the  will  of  the  testator's 
copyhold  messuage  or  mansion-house,  bams,  stables, 
buildings,  and  pleasure-grounds,  lands  and  heredit- 
aments, called  the  Plomer  Hill  estate,  was  revoked  by 
the  fourth  codicil.  And  upon  this  question,  though  it 
must  be  admitted  to  be  difficult  to  draw  any  very  certain 
xx>nclusion  as  to  the  intention  of  the  testator,  the  opinion 
which  we  have  formed,  upon  the  best  consideration  of 
these  instruments  is,  that  the  devise  in  the  will  above 
specified,  was  not  revoked  by  the  fourth  codicil. 

The  general  principle  upon  which  this  opinion  pro- 
ceeds may  be  stated  thus :  The  testator  does  by  his  will 
shew  a  clear  and  manifest  intention  to  devise  the  Plomer 
Hill  estate  to  his  wife  for  life,  or  during  her  widowhood. 

{a)  For  the  argument  see  i  Toung  H  Jer,  472. 

If 
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18S2.  If  such  devise  in  the  will  is  clear,  it  is  incumbent  on 
those  who  contend  it  is  not  to  take  effect  by  reason  of  a 
revocatiop  in  the  codicil,  to  shew  that  the  intention  to 
revoke  is  equally  c)ear  and  free  from  doubt,  as  the  original 
Intention  to  devise.  For  if  thei'e  is  only  a  reasonable 
doubt  whether  the  clause  of  revocation  was  intended  to 
include  the  particular  devise,  then  such  devise  ought 
undoubtedly  to  stand. 

My  Lords,  it  is  th^  (pinion  of  my  learned  Brothers 
and  myself,  that  the  clause  of  revocation  contained  in 
the  fourth  codicil,  does  not  apply  to  the  devise  in  ques- 
tion with  snch  clearness  and  certainty  as  to  operate  as  a 
revocation  of  tliat  plain  and  explicit  devise  contained  in 
the  will. 

In  this  general  conclusion  we  all  agree;  but  it  is 
scarcely  to  be  expected,  that  in  the  discussion  of  a 
question  of  this  nature,  we  should  all  arrive  at  the  same 
conclusion  upon  grounds  precisely  the  same.  In  stat- 
ing, therefore,  to  your  Lordships  those  grounds  upon 
which  I  have  formed  the  opinion,  not  simply  that  there 
is  no  clear  intention  to  revoke  the  devise,  but  that,  upon 
the  clear  construction  of  the  codicil,  the  clause  of  revo- 
cation does  not  apply  to  this  particular  devise,  I  cannot 
undertake  to  $ay  I  am  expressing  the  opinion  of  all  m} 
learned  Brothers  in  each  particular  reason  which  I  may 
advance,  a.lthough  in  most  of  those  reasons  all  concur, 
and  I  am  not  a, ware  that  there  is  any  material  dissent  or 
diversity  of  opinion  in  respect  to  any. 

Thai  the  testator  not  only  intended  to  devise  to  his 
wife  the  enjoyment  of  the  house  and  premises  in  which 
he  lived  during  her  life  or  widowhood,  but  that  it  was  a 
paramount  object  with  him,  appears  abundantly  by  the 
first  will  and  codicil.  It  forms  the  first  subject  of  devise 
in  his  will.  <^  In  the  first  place,  I  give  and  devise  alt 
that  my  copyhold  messuage  or  mansion-house,  bams, 

stables. 
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stables,  and  buildings,  pleasure-grounds,  lands,  and  he*  1832. 
reditaments,  called  Plomer  Hill  Houses  in  the  parish  of 
West  Wycombcy  and  now  in  my  own  occupation,  together 
with  the  cottages  or  tenements  or  premises  thereto  be- 
longing, to  trustees  (therein  named,)  and  their  heirs, 
upon  trust  for  my  present  dear  wife  Susanna  Jemhna 
Hicks  during  her  life  or  widowhood,  or  until  she  shall 
cease  to  reside  at  the  same  premises,  or  let  the  same,  or 
permit  the  same  to  be  occupied  by  any  other  person 
than  herself,  she  paying  all  taxes  and  outings  in  re- 
spect  thereof,  and  keeping  the  same  in  good  and  tenant- 
able  repair;"  and  then,  in  the  event  of  her  death, 
second  marriage,  ceasing  to  reside,  or  letting  the  premises, 
or  permitting  any  other  person  than  herself  to  reside 
therein,  he  directs  the  trustees  to  be  seised  and  possessed 
of  these  copyhold  premises  upon  the  same  trusts  as 
(regard  being  had  to  the  nature  and  quality  of  the 
tenure  of  the  said  copyhold  premises)  will  best  corre- 
spond with  the  uses  declared  concerning  the  residue  of 
his  real  estate. 

He  afterwards  devises  to  his  wife  all  his  money  in  the 
funds  during  her  life  or  widowhood ;  and  after  her  death 
or  marriage,  to  such  person  as  should  be  either  tenant 
for  life  or  in  tail  of  his  residuary  estate,  with  a  power  to 
her  to  appoint  SOOL  as  therein  mentioned ;  and  then 
gives  to  her  absolutely,  all  the  ready  money  which  shall 
happen  to  be  in  his  mansion  called  Plomer  Hill  Housef 
at  the  time  of  his  decease,  all  the  articles  of  plate  brought 
by  her  on  her  marriage,  his  family  carriage,  and  the 
wines,  provisions,  and  provender,  live  and  deadstock, 
which  at  the  time  of  his  decease  shall  be  on  his  copy- 
hold ^^  premises;"  and  theti  devises  ^^  all  his  household 
goods,  furniture,  books,  prints,  pictures,  china,  glass, 
and  plate  not  thereinbefore  bequeathed,  unto  the  trus- 
tees in  trust  for  his  said  wife  during  such  time  as  by 
virtue  of  his  will  she  shall  be  entitled  to  his  copyhold 
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mansion  and  premises;  and  ader  the  determination  of 
her  estate  in  the  same,  in  trust  absolutely  for  the  per«- 
son  who  then,  either  as  tenant  for  life  or  in  tail  male^ 
shall  be  in  the  actual  possession  of  his  residuary  real 
estates." 

The  testator,  therefore,  by  his  will  has  not  only  de- 
vised the  mansion  to  his  wife,  but  has  shewn  a  clear  and 
anxious  desire  that  his  wife  should  continue  to  reside  iw 
the  mansion  which  he  then  occupied,  and  that  it  should 
not  be  in  any  manner  dismantled  or  unfurnished,  but 
should  be  enjoyed  by  her  in  exactly  the  same  state  as- 
that  in  which  it  was  left  at  the  time  of  his  death. 

In  his  first  codicil,  made  after  the  interval  of  a  year, 
it  is  evident  that  the  same  intention  that  his  wife  should- 
reside  in  the  mansion  house,  in  the  same  state  as  left  at 
the  time  of  his  death,  continued  to  be  predominant  in 
the  testator's  mind ;  for  after  reciting  the  bequest  in  the 
will  to  his  wife  of  the  plate,  furniture,  and  other  articles 
before  adverted  to,  he  proceeds  to  revoke  such  bequest 
in  plain  and  direct  terms,  and  in  lieu  thereof  bequeaths 
all  his  farming  stock,  household  goods,  &c.,  <^  and  all 
other  hb  effects  which  should  be  in  or  about  his  re- 
sidence at  Plomer  Hill  aforesaid,  and  usually  considered 
as  comprised  in  and  constituting  his  establishment  there^*^ 
unto  his  wife,  for  her  own  use  aud  benefit  absolutely. 

It  is  further  to  be  observed,  that  the  testator's  wife 
appears  to  have  been  from  the  time  of  the  making  of 
the  will  down  to  the  time  of /making  the  fifth  and  last 
codicil,  the  object  of  his  peculiar  bounty  and  regard; 
there  being  no  codicil,  with  the  exception  perhaps  of 
the  third,  which  does  not  materially  add  to  the  pro- 
vision already  made  for  her  by  his  previous  dispositions 
in  her  favour. 

The  will  gives  his  wife  a  rent-charge  of  3002.  a  year 
for  life  charged  upon  the  residue,  with  a  contingent 
increase  of  100/.  per  annwn,  in  case  of  the  fiulure  of 

issue 
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issue  of  his  son.  By  the  first  codicil,  made  after  the  1882. 
death  of  his  son  without  issue^  he  gives  his  wife  al>« 
solutely  the  additional  annuity  of  100/.  per  annum,  and 
bequeaths  to  her  the  residue  of  his  personal  estate  ab- 
solutely to  her  own  use.  By  his  second  codicil  he  con- 
stitutes her  sole  executrix  and  residuary  legatee.  By 
the  third  codicil  he  gives  her  the  proceeds  and  profits 
of  the  five  shares  which  he  held  in  the  County  Fire 
Office,  for  her  life.  By  the  fourth,  the  codicil  in 
question,  he  gives  to  his  wife  a  further  annuity  of  100/. 
per  annum  for  life.  And  by  the  fifth  he  gives  to  her, 
and  at  her  disposal,  all  sums  of  money  which  she  or  the 
testator  might  be  entitled  unto,  out  of  the  effects  of  her 
late  father,  or  that  any  other  firiend  might  leave  her; 
and  he  orders  his  executors,  **  in  case  she  shall  die 
before  him,  to  fulfil  her  will  and  disposal  thereof." 
This  codicil  was  executed  about  nine  months  subse- 
quently to  that  upon  which  the  question  arises. 

The  will  thus  containing  such  a  clear  devise  to  the 
wife,  with  such  a  manifest  indication  of  intention  that 
she  should  reside  in  the  mansion  house  called  PUmer's 
Hillj  and  each  codicil  containing  proof  that  the  regard 
of  the  testator  for  his  wife  continued  unabated,  and  un- 
impaired until  long  after  the  execution  of  the  fourth 
codicil,  the  first  observation  that  arises  is,  that  it  is 
extremely  improbable  in  itself  that  the  testator  should 
by  general  words,  without  making  any  reference  to  his 
wife,  or  any  disposition  in  lieu  •  thereof  in  her  favour, 
reiroke  the  only  devise  of  land  which  he  had  made  to 
her,  which  forms  the  first  subject  of  his  will,  to  which 
repeated  allusions  are  made  in  the  will  itself,  and  first 
codicil,  and  her  residence  in  which  during  her  widow- 
hood appears  to  have  been  the  fiivourite  object  of  his 
mind. 

Still,  however,  the  question  arises  whether  he  has  by 
the  fourth  codicil  revoked  this  devise  or  not  ? 

That 
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That  the  words  used  in  the  codicil  do  not  necessarily 
revoke  this  devise,  is  sufficiently  manifest  by  referring  to 
them.  The  testator  begins  by  saying,  •*  I  do  make  and 
add  this  fhrther  codicil  to  my  will,  hereby  revoking  and 
making  null  and  void  several  of  the  dispositions  hereto- 
fore made  by  me  in  my  said  will  and  codicil  of  all  my 
freehold^  oopyhold,  and  personal  estate  and  effects  of  all 
and' every  kind  and  description,*'  and  concludes  it  by 
sayings  *^  hereby  in  all  other  respects  but  what  is  abote 
mentioned  confirming  my  said  will  and  codicils." 

There  are  no  words,  therefore,  expressly  revoking 
this  devise;  on  the  contrary,  if  we  hold  all  the  dis- 
positions of  his  real  estate  tti  be  revoked,  we  construe 
the  codicil  directly  against  the  testator^s  declared  in- 
tention. It  is  as  mnch  open  to  argument  that  the 
devise  to  the  wife  may  be  one  of  these,  or  the  very  one 
which  the  testator  intended  to  confirm,  as  that  it  was 
one  of  the  several  which  he  intended  to  revoke.  Whe- 
ther, therefore,  this  devise  was  revoked  mnst  be  deter- 
mined, not  by  any  express  words  to  that  effect,  but  by 
the  consideration  whether,  upon  the  construction  of  the 
codicil,  the  devise  and  disposition  therein  contained 
must  of  necessity  be  held  inconsistent  with  the  devise 
to  the  wife ;  or  whether  such  a  construction  may  be  pat 
upon  the  devise  in  the  codicil,  that  both  the  will  and  the 
codicil  may  stand  together. 

To  consider  this  question,  it  is  necessary  in  the  first 
place  to  observe  how  the  disposition  of  the  testator^s 
property  stood  under  the  will  and  the  first  codicil  at  the 
time  when  the  fourth  codicil  was  made.  And  upon  a 
careful  inspection  of  the  will  and  first  codicil  it  will  be 
found,  that  at  the  time  of  executing  the  fourth  codicil, 
the  testator's  real  property  stood  thus  disposed  of;  viz. 
the  copyhold  estate  (the  Plomer  Hill  house)  was  devised 
to  the  wife  for  life,  the  remainder  forming  part  of  the 

residue. 
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The  TreraveL  estate  stood  thus:  an  equitable  estate        1832. 
to  his  daughter,  Anna  Maria  Hearlcj  for  life,  for  her 
separate  use ;   remainder  to  her  husband  for  life ;  re- 
mainder to  her  children  in  tail  as  tenants  in  common ; 
the  remainder  forming  part  of  the  residue. 

The  residue  of  his  property,  consisting  of  the  manor 
and  advowson  of  Bradenham^  two  freehold  farms  in  the 
county  of  Bucks^  and  so  much  of  the  testator's  estate  in 
the  Plomer  Hill  House  and  the  Treravel  property  as 
were  undisposed  of,  and  also  comprising  all  his  personal 
property,  except  the  partial  interests  given  to  the  wife, 
which  have  been  before  enumerated,  formed  one  mass ; 
which,  at  the  time  of  making  the  fourth  codicil,  in  con- 
sequence of  the  death  of  his  only  son  without  issue,  stood 
devised  immediately  to  the  testator's  grandson,  John 
Graves^  for  life;  remainder  to  his  first  and  other  sons  in 
tail  male ;  remainder  to  the  first  and  other  sons  of  the 
testator's  daughter,  Anfia  Mana  Hearle^  in  tail  male  y 
remainder  to  his  own  right  heirs. 

Whilst  his  property  stood  thus  disposed  of,  the  fourth 
.codicil  is  made,  in  which,  after  declaring  his  intention  to 
revoke  several  of  the  dispositions  made  by  htm  in  his 
said  will  and  codicils,  of  all  his  freehold,  copyhold,  and 
personal  estate  and  effects  of  all  and  every  kind  and  de- 
scription, *^  instead  of  and  in  the  place  of  such  devise, 
disposition,  and  bequest  thereof,  he  gives,  devises,  and 
bequeaths  all  and  every  his  freehold,  copyhold,  and  per- 
sonal estate  and  effects  of  every  kind  and  description 
whatsoever,  and  wheresoever  situated,  unto  his  daughter, 
Anna  Maria  Hearle,  and  from  and  after  the  determin- 
ation of  that  estate,  unto  his  grandson,  Jokn  Graves^  and 
his  heirs,  in  strict  entail,  as  in  the  said  will  mentioned," 
with  the  additional  clause  in  the  codicil  as  to  the  time 
when  John  Graves  shall  take ;  *'  and  in  failure  of  such 
iasue  of  the  said  John  GraxxSy  he  orders  that  his  said 
estates  and  effects  shall  go  and  descend,  as  is  by  his  said 
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IBit'  wttl  directed ;"  and  then  ratifies  and  conBrms  the  seve- 
ral annuities  and  donations  by  him  in  his  said  will  and 
former  codicils  given  and  bequeathed,  and  gives  a  fur- 
ther annuity  of  100/.  to  his  wife  under  the  same  restric- 
tions as  the  former. 

Now,  if  this  devise  in  the  codicil  can  be  construed  to 
be  confined  to  the  property  which  formed  the  testator^s 
residue  only,  then  the  devise  in  the  will  of  the  copyhold 
estate  in  question  to  the  wife  for  her  life,  will  remain 
unrevoked,  and  the  object  of  the  testator  in  his  codicil 
may  still  be  carried  into  eifect 

And  that  such  may  be  the  construction,  without  vio- 
lating the  words  of  the  codicil,  appears  to  be  by  no 
means  unreasonable.  In  the  first  place,  the  codicil  pro- 
fesses to  make  void  ^<  several  of  the  dispositions  hereto- 
fi)re  made  by  him  in  his  will  and  codicils  of  all  his  free- 
hold, copyhold,  and  personal  estate  and  effects  of  all  and 
every  kind  and  description  ; "  now,  the  only  disposition 
made  of  all  his  freehold,  copyhold,  and  personal  estate 
and  effects,  is  that  devise  which  relates  to  the  reskiue, 
in  which  all  his  property,  freehold,  copyhold,  and  per- 
sonal, is  brought  together  in  one  mass,  with  the  excep- 
tion of  that  part  of  the  personal  estate  which  is  given  to 
the  wife  absolutely  by  the  will,  and  which  is  expressly 
confirmed  to  the  wife  by  the  subsequent  part  of  this  \try 
same  codicil. 

In  the  second  place,  the  testator  says,  *^  instead  of 
such  devise,  disposition,  and  bequest,"  using  the  singa- 
lar  number,  which  would,  in  strict  grammatical  construc- 
tion, be  applicable  to  the  devise  or  disposition  of  the 
residue,  but  not  to  the  various  dispositions  contained  in 
the  will. 

In  the  third  place,  the  death  of  his  only  surviving  son, 
William^  who  was  the  first  taker  for  life  under  the  clause 
disposing  of  the  residue,  makes  it  not  improbable  that 
he  should  ^ish  to  substitute  in  the  residuary  clause  bis 

only 


IV  THE  Secoho  Year  or  WILLIAM  EV/  4S7 

only  surviving  daughter,  to  take  the  same  estate  therem        ]6S£. 
which  was  before  given  to  the  son. 

In. the  fourth  place,  if  the  devise  to  the  wife,  of  the 
copyhold  estate,  is  to  be  held  to  be  revoked,  then,  not 
several  only  of  the  dispositions  of  the  real  properQr 
contained  in  the  will,  but  all  such  dispositions,  are  re- 
voked or  altered.  For  the  wife's  life  estate  in  the 
Plomer  Hill  property  is  gone ;  the  equitable  estate  for 
life  given  by  the  will  to  the  daughter  in  the  Treravel 
estate,  for  her  separate  use,  is  merged  in  a  legal  estate 
for  life  given  to  her  generally;  and  the  daughter  has 
a  life  estate  in  the  residue  now  for  the  first  time  in- 
terposed before  that  of  John  Graves.  But  to  revoke  aU 
the  dispositions  of  the  realty  in  the  will  and  codicil,  k 
against  the  express  directions  of  the  testator. 

Still  further,  if  the  devise  of  the  Plomer  Hill  estate  to 
the  wife  is  revoked,  inasmuch  as  the  codicil  confirms 
the  donations  made  in  the  will  and  codicil,  the  wife 
would  still  be  entitled  absolutely  to  the  furniture^  and 
to  every  thing  which  constitutes  the  establishment  of 
the  house.  So  that  the  house,  upon  the  death  of  the 
testator,  would  immediately  go  to  the  daughter,  but 
stripped  and  dismantled  of  all  its  furniture  and  esto- 
blishment,  which  the  testator  appeared  anxiously  to  in- 
tend should  be  kept  together.  Again,  the  codicil  gives 
an  estate  for  life  to  A.  M.  Hearle^  and  from  and  after  the 
determination  of  that  estate,  to  his  grandson  John 
Graves^  and  his  heirs  in  strict  entail,  ^*  as  in  his  said 
will  directed."  Now  this  express  reference  to  the  will 
draws  the  attention  to  that  part  of  the  will  in  which 
alone  there  is  any  mention  of  John  Graves^  that  is,  to 
the  disposition  of  the  residue.  It  seems,  therefore,  a 
very  reasonable  construction  of  the  codicil,  that  as  the 
ultimate  remainder  of  the  property  intended  to  be 
thereby  disposed  of,  is  limited  by  express  reference  to 
the  clause  in  the  will  which  contains  (he  devise  to  John 
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18S2.  Graves  in  strict  entail,  to  infer  that  the  property  itself 
devised  by  the  codicil  is  the  same  property  as  that  con- 
tained in  the  devise  of  the  will  to  which  such  reference 
is  made,  viz.  the  residue  only.  By  this  construction 
the  only  alteration  effected  by  the  codicil  iS)  the  sub- 
stitution of  a  devise  to  the  daughter  for  life,  instead  of 
that  given  to  the  son,  to  take  place  immediately  next, 
before  the  estate  given  to  John  Graves,  But  if  the  de- 
Arise  operates  on  the  residue  only,  as  before  observed,  it 
leaves  the  particular  estate  already  devised  to  the  widow, 
untouched. 

.  There  are,  undoubtedly,  some  difficulties  attending 
the  construction  of  the  will  and  codicil,  whichever  way 
jthey  are  construed.  It  may  be  said  against  the  con- 
struction above  made,  that  the  words  of  devise  in  the 
codicil  to  the  daughter,  are  immediate  j  and  that  the  tes- 
tator, by  his  first  codicil,  .shews  that  he  knew  how  to 
interpose  a  new  estate  by  proper  terms,  between  those 
already  created  by  the  will.  It  certainly  is  so;  but  it  is 
obvious  on  comparing  the  frame  of  the  first  and  the 
fourth  codicil,  and  looking  to  the  description  of  the  wit- 
nesses to  each  respectively,  that  the  former  was  made 
with,  the  latter  without,  legal  assistance,  so  that  no  great 
reliance  can  be  placed  on  that  argument. 

It  may  be  argued  again,  that  the  testator  by  the 
codicil  directs  that  in  case  his  grandson  shall  not  be 
twenty -one  at  the  time  the  estates  shall  devolve  on  him 
by  the  death  of  the  testator^s  daughter^  the  rents  shall  ac- 
cumulate for  his  benefit:  and  that  if  the  wife  took  a 
life  estate  in  the  copyhold  non  constat  but  that  she  might 
survive  the  daughter ;  in  which  case  the  Plomer  Hill 
estate  would  not  devolve  to  the  grandson  on  the  daugh- 
ter's death.  But  it  is  not  at  all  surprising  that  a  testator, 
in  preparing  such  an  instrument,  should  have  over- 
looked, or  not  cautiously  have  provided  for,  the  pos- 
sibility of  his  wife  outliving  his  daughter,   the  more 

especially 
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especially  where  the  devise  to  the  wife  related  only  to  a        1832.  . 

»ar/ of  the  estate.  Ir^ " ,'~ 

Doe  dem* 

It  may  further  be  contended,  that  by  the  fifth  codicil,       Hearlb 
the  testator  has   proved   that   he  was   aware  that  the  v. 

fourth  codicil  had  revoked  the  estate  for  life  which  he 
had  previously  given  by  the  first  codicil  to  his  son-in- 
law  ;  for  he  would  not  otherwise  have  devised  to  him 
the  rents  and  profits  of  the  Treravel  estate  during  his 
life.  It  must  be  granted  that  the  fourth  codicil  has 
necessarily  that  effect ;  but  this  arises,  not  from  his 
devise  of  the  life  estate  to  his  daughter,  for  the  only  - 
effect  of  that  devise  was  to  convert  her  equitable  estate 
for  her  own  separate  use  into  a  legal  estate  for  life ;  but 
it  arises  from  the  devise  to  the  grandson  being  made 
"  from  and  after  the  determination  of  that  estate ; " 
words  that  necessarily  excluded  the  devise  to  the  son- 
in-law,  which  he  had  before  made  by  his  first  codicil. 
This  argument,  therefore,  does  not  seem  to  bear  upon 
the  question,  whether  the  life  estate  to  the  widow  is  re-  ' 
voiced  or  not. 

Upon  the  whole,  although  these,  and  perhaps  other,  ' 
difficulties  may  be  urged  against  .the  construction  above 
proposed,  we  think  the  onus  probandi  of  shewing  that  . 
the  devise  to  the  wife  is  included  in  the  clause  of  partial 
revocation,  is  cast  upon  those  who  claim  under  such  re- 
vocation, and  that  it  is  not  shewn  with  sufficient  certainty 
that  this  devise  to  the  wife  is  included  in  such  clause ; 
on  the  contrary,  that,  upon  the  proper  construction  of 
this  codicil,  the  intention  appears  to  have  been  that  the 
devise  to  the  wife  should  not  be  revoked  by  the  codicil.  ' 

Upon  these   grounds,  we  think   that  the  devise  in 
question  has  not  been  revoked. 

Judgment  of  the  Exchequer  Chamber  affirmed. 
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IN  THE  HOUSE  OF  LORDS. 

Maj%s*      MiREHOUSE  and  Another,  who  have  survived 

George,   Bishop   of  Lincoln,   Plaintiffs   in 
Error,  v.  Rennell,  W^,  Defendant  in  Error. 

An  tdTowBon    ^HE  judgment  of  the  Court  of  Comrnon  Pleas  in  thb 
^^Ej^*  cause,  delivered  in  Michaelmas  term  1825  (a),  having 

nglit  of  his  been  reversed  by  the  Court  of  King's  Bench  in  Trinity 
prebend:  the  t^n^  1827(A),  {Tenterden  C.J,  dissentiente) ;  upon  error 
comes  Tacint,  ^^  ^^  House  of  Lords,  the  question  was, 
and  prebend-  An  advowson  belongs  to  a  prebendary  in  right  of  his 
out  ha  '  *  prebend,  and  the  church  becomes  vacant,  and  the  pre- 
pretentcdf        bendary  dies  without  having  presented.     Does  the  right* 

•  ^"kj"'"      of  presentation  belong  to  his  personal  representative  ? 
to  his  personal       Upon  which,  the  following  opinions  were  delivered  by 
represenutive,  eight  of  the  Judges,  who  have  so  reviewed  the  whole  of 
the oDbknof  ^^  authorities  cited,  as  to  render  any  report  of  the 
liz  Judges  out  argument  superfluous, 
of  eight,  de- 

HoQic  of  BosANguST  J.     My  Lords, — The  question  proposed 

I'Oi^  by  your  Lordships  to  the  Judges  tor  their  opinion  is  this : 

An  advowson  belongs  to  a  prebendary  in  right  of  his 
prebend,  and  the  church  becomes  vacant,  and  the  pre- 
bendary dies  without  having  presented,  does  the  right  (^ 
presentation  belong  to  his  personal  representative?  In 
offering  my  humble  reasons  to  your  Lordships  for  an- 
swertng  this  question  in  the  affirmative,  I  propose,  with 
permission,  to  consider  it,  first,  with  reference  to  the 
right  of  presentation  itself,  to  which  the  question  relates; 
secondly,  with  reference  to  the  person  (a  prebendary  of 

(fl)  3  Bingh,  aaj.  {b)  yB.&fCU  113. 
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a  cathedral  church)  to  whom  the  right  first  accrued  ; 
thirdly,   with   reference   to   the  deceased  prebendary's 
personal  representative,  whose  right  is  the  immediate 
subject  of  the  question.     ^Vith  respect  to  the  first  point, 
I  take  it  to  be  clear,  that  the  patron's  right  of  present* 
ation  to  an  ecclesiastical  benefice  is  a  temporal  right. 
It  is  expressly  said  by  St.  Jcrman^  in  the  86  cap.  of  the 
Doctor  and  StudeiU^  that  the  right  of  presentation  is  a 
temporal  thing,  and  a  temporal  inheritance.     It  was  in- 
sisted, however,  at  your  Lordships'  bar,  that  the  right 
of  presenting   is   a   personal   spiritual  trust;   and  the 
authority  of  Bishop  Gibson  was  relied  on  in  support  of 
that  position.     Bishop  Gibson  {Codex  Tit.  33.  cap.  {.)'• 
does  indeed  question  the  propriety  of  calling  it  a  tem*" 
poral  inheritance,  or  that  it  ought,  legally  speaking,  to 
be  considered  otherwise  than  as  a  spiritual  trust     But 
he  refers  to  no  authority  in  support  of  his  view  of  the 
subject.     And  in  the  very  same  chapter  in  which  be 
suggests  this  doubt,  he  says  that  the  right  of  nominat- 
ing, which  at  first  was  annexed  to  the  person  building 
or  endowing  the  church,  became  by  degrees  appendant 
to  the  manor  in  which   it  was  built;  that  the  right  of 
advowson,  though  appendant  to  a  manor,  castle,  &c., 
may  be  severed  from  it ;  and  that  being  severed,  it  be- 
comes an  advowson  in  gross.     And  he  calls  the  right 
itself  an  incorporeal  inheritance  which  may  be  granted 
by  deed  or  will.     The  grounds  upon  which  it  has  been  > 
considered  that  the  advowson,  or  patron's  right  to  pre* 
sent,  is  a  temporal  and  not  a  spiritual  inheritance,  are 
well   stated    by    Godolphin^    {Repertorium    Canonicwn^ 
p.  209.;)  who  was,  as  your  Lordships  know,  an  eminent 
civilian  and  king's  advocate  after  the  restoration  of  King 
Charles  II.    "  It  hath  ever  been  held,"  he  says,  **  that  by 
the  common  law  an  advowson  is  a  temporal  inheritance? 
for  which  he  gives  the  following  reasons :  that  it  lieth 
in  tenure,  and  may  be  holden  either  of  the  king  or  of  a 

K  k  4  common 


MiREHOUSE 

V. 
E.ENMELL. 


-:i-^ 


•^i'' 


■'••3 


,•  •»  .'I'll*  ^  >"^ 

•It;  .'/^l 

.  t •      \  nT 

■'■  >f  •     j!ll 
'.-;   ••..■.-j£ 

;■,:»..:.  xj« 


«H  CASES  m  EASTER  TERM  ahb  VACATION 

•]88€.  comiiKm  person;  and  hath  been  held  of  the  kii^  in 
tapile  or  in  knight's  service ;  that  a  writ  of  right  of  ad- 
Towson  iietfa  for  him  who  hath  an  estate  in  an  advowson 
in  fecHiimple;  that  a  praecipe  quod  reddat  lieth  for  it; 
that  a  common  recovery  may  be  suffered  of  it ;  that  an 
advowson^  as  other  temporal  inheritances)  may  be  for- 
feited by  attainder,  or  lost  by  usurpation,  negl^encei 
and  other  means  there  specified ;  that  the  wife  ahall  be 
•endowed  thereof  and  the  husband  be  tenant  by  the 
curtesy ;  that  it  may  be  taken  in  coparcenary ;  that  it 
may  pass  by  way  of  exchange  for  other  temporal  inhe- 
ritance; that  by  grant  of  all  lands  and  tenements  an 
advDWson  doth  pass ;  and  if  not  by  livery,  yet  by  deed, 
is  transferable  as  other  temporal  inheritances^  which 
pass  with  the  manors  whereunto  they  are  appendant* 
'It  is  said  that  the  object  of  an  advowson  is  of  a  spiritoal 
■nature,  since  it  is  to  provide  a  spiritual  person'  to  serre 
the  church ;  but  the  right  to  nominate  such  person  is 
not  the  less  a  temporal  estaie"  That  right,  accxnrditig  to 
Fleming  C.  J«  {Starkie  and  PooTs  case^  1  Bitktf^de^  ^ii), 
is  an  interest  and  not  authority*  The  spiritual  intefests 
-of  the  church  are  provided  for  by  subjecting  the  fitness 
of  the  person  nominated  to  the  judgment  of  tber  bishop, 
but  the  exercise  of  the  patron's  r^ht  of  nommation  is 
not  subject  to  the  jurisdiction  of  any  court  but  the  kiag^s 
temporal  courts.  On  this  point,  Godolphin  (pL^56i.) 
says,  **  It  is  sufficient  for  the  ordinary's  disdiarge,  if  the 
presentee  be  able,  by  whomsoever  he  be  presented ;  which 
authority  is  acknowledged  on  all  sides  to  have  ever  been 
inherent  in  the  ecclesiastical  jurisdiction.  But  as  to  the 
right  of  presentation  itself,  to  determine  who  ought  to  be 
presented,  and  who  not,  and  at  what  time  and  when  the 
church  shall  be  judged  to  become  void,  and  when  not, 
all  these  appertain  to  the  king's  temporal  laws." 

It  appears  to  me,  therefore,  my  Lords,  to  be  iiidis* 
putable  that  a  right  of  presentation  is  temporal  property, 

the 


IK  1H£  Second  Yeab  of  WlLLIAM^ItSAO  ItOfi 

the  alienation  of  which  must  be  jgoTerned  by  tbenrales  388£* 
and  analogies  of  the  common  law;  and  that  k  ia^no 
more  to  be  considered  in  contemplation  of  lawi. as  a 
trust,  than  all  other  temporal  property  for  the  proper 
use  of  which  the  owner  is  responsible  in  faro  con^ 
scientiiB.  -  ^  .» 

An  advowson,  being  an  incorporeal  hereditament^  may 
be  taken  by  descent,  conveyance,  or  devise,  like  <xtfaflr 
temporal  property  of  that  class.  It  may  be  limked^ 
fee  or  in  tail  for  term  of  life  or  for  years. 

If  the  advowson  be  held  in  fee  or  in  tail,  it  desoenda 
to  the  heir  general  or  special.  If  for  life^  it  passei-iD 
the  remainder-man  or  reversioner;  all  these  beiiig> friae* 
liold  interests.     A  term  of  years  or  a  single  turn  .goes 

.  to  the  executor  or  administrator ;  such  interests  benn; 
less  than  freehold :  and  the  whole  estate,  or  a  portion  bf 
<it,  or  a  single  turn  only,  maybe  sold  for  a  peoaniaiy 

r  consideration.  ^ 

If,  indeed,  the  church  be  vacant,  the  rif^t  of  pns^ 

/sentation  for  that  turn  cannot  be  granted  by  a  subject 

neither  for  value  or  gratuitously. 

This  restriction,  however,  is  not  peculiar  to  a  right  of 
presentation:  it  applies  to  annuity  or  rent  actoally  due, 

.  which  may  be  granted  before  the  day  of  payment,  bit 

'  which  cease  to  be  alienable  at  law   after  they  have 

<  accrued ;  yet  the  arrears  in  both  cases  are  unquestionably 
temporal  rights. 

The  nature  of  the  difierence  which  subsists  between 

)  the  right  to  present  on  the  next  turn  which  may  accrue, 
and  the  right  of  presentation  to  a  vacant  tarn,  it  is 
fiow  material  to  consider.  The  right  to  present  upon 
the  next  turn  which  shall  accrue,  is  an  interest  carved 
out  of  the  fee  in  the  advowson,  and  if  re-conveyed  to 
the  owner  of  the  fee,  will  merge.  But  the  right  of  pre- 
sentauon  to  a  vacant  benefice,  though  arising  from  the 
advowson,  is  no  part  of  it  «': 

It 
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It  has  sometimes  been  called  a  chattel,  sometimes  a  chose 
in  action,  sometimes  a  fruit  fallen.  It  is  called  (in  Ihferf 
28S.),  a  mere  personal  thing — a  thing  in  right  power  and 
authority,  a  thing  in  action ;  and  in  effect,  the  fruit  and  ex- 
ecution of  the  advowson,  and  not  the  advowson.  See  Co, 
IaU  1 20.  a.  It  said  to  be  not  merely  a  chose  in  action ;  for  it 
survives  to  the  husband,  which  a  bond  does  not.  But,  by 
whatever  name  it  may  be  called,  it  is  treated  in  law  as  a 
right  of  a  distinct  nature  from  the  ownership  of  the  advow- 
son itself.  In  Jenkinses  Cent,  p.  236.,  it  was  held  by  all 
the  Judges  of  England^  that  where  the  next  pcesentatioD 
to  a  church  then  void  had  been  granted,  the  grant,  being 
made  by  a  subject,  was  void.  For  the  present  avoidtnee 
(it  is  said)  is  a  thing  in  action  and  privity,  and  vested 
in  the  person  of  the  grantor  (the  patron),  and  is  like  a 
reliefer  arrear  of  rent,  or  an  obligation  or  a  debt;  aod 
it  is  added,  if  a  grantee  of  an  annuity  in  fee  grants  an 
annuity  for  lives  or  years,  it  is  good ;  for  this  is  an 
estate  settled  and  of  continuance ;  but  a  grant  of  the 
arrears  of  the  annuity  is  void,  causA  qud  suprd :  that  is, 
because  the  subject  of  the  grant  is  become  a  chose  in 
action ;  and  notwithstanding  what  is  stated  in  the  note 
to  the  Bishop  of  Lincoln  v.  fVolforstan  {a)  respecting  the 
fictitious  nature  of  this  reason,  it  appears  to  me  fully 
warranted  both  by  analogy  and  authority  in  point.  No 
instance  can  be  shewn  in  our  books  in  which  a  right  of 
presentation  to  a  vacant  church  has  accompanied  the 
ownership  of  an  advowson  in  the  hands  of  a  subject,  if 
the  person,  to  whom  the  right  of  presenting  accrued, 
has  ceased  either  by  death  or  otherwise  to  hold  the  ad- 
vowson. If  a  right  of  presentation  accrues  to  the  owner 
in  fee  of  the  advowson,  it  does  not  pass  to  his  heir.  If 
die  right  accrues  to  a  tenant  in  tail  or  tenant  for  life  of 
the  advowson,  it  does  not  pass  to  the  issue  in  tail  or  the 
remainder-man.     But  in  all  these  cases  it  goes  to  the 
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executor,  as  the  representative  of  the  personal  rights  of 
the  individual  to  whom  it  accrued.  If  the  right  accrues 
to  a  lessee  for  years  of  the  advowson,  and  the  term 
expire  within  six  months  afterwards,  the  lessee  is  en- 
titled to  present,  notwithstanding  the  expiration  of  the 
term,  in  preference  to  the  reversioner.  Upon  what 
principle  can  such  a  claim  be  sustained,  but  that  of  a 
personal  right  vested  in  the  individual  during  the  term, 
distinct  from  his  interest  in  the  advowson  ?  If  a  feme 
covert  be  entitled  to  an  advowson,  and  the  church  become 
void  during  the  coverture,  and  the  husband  survive,  he 
shall  present ;  but  if  the  avoidance  happened  before  the 
coverture,  he  shall  not  present,  such  right  being,  as  it  is 
said,  only  a  chattel  real  in  action,  not  reduced  into  pos- 
session during  the  coverture.  And  if  the  avoidance 
happen  during  the  coverture,  the  husband  shall  present, 
though  he  be  not  tenant  by  the  curtesy,  as  in  cases 
where  the  wife  had  but  a  life  estate,  or  where  there  has 
been  no  issue  of  the  marriage :  and  in  such  case,  if  the 
husband  himself  die  before  presentment,  his  executor 
shall  present,  and  not  the  heir  ( Watson* s  Clerg,  Lctm^ 
cap.  9.)-  Can  any  reason  be  assigned  for  this,  but  that 
the  right  which  had  accrued  during  the  coverture  was 
distinct  from  the  estate  in  the  advowson  ? 

The  uniformity  of  the  law  in  all  these  instances  ap« 
pears  to  me  manifestly  to  shew  the  general  rule  to  be, 
that  the  right  to  present  to  a  vacant  church  vests  in  the 
individual  to  whom  it  accrues  as  a  personal  right,  which, 
though  accruing  from  the  advowson,  is  no  part  of  it,  is 
not  annexed  to  it,  and  does  not  follow  it  when  it  de- 
volves upon  any  other  person  than  the  individual  to 
whom  the  right  of  presentment  first  accrued.  Two 
instances,  indeed,  may  be  mentioned,  in  which,  though 
the  right  of  presentation  does  not  pass  to  the  succeeding 
owner  of  the  advowson,  it  does  not  pass  to  the  personal 
representatives  of  the  deceased  individual  to  whom  it 
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first  accrued.  These  are  the  cases  of  a  bishop  and  a 
tenant  in  capite  of  the  crown,  in  both  of  which  cases  the 
right  belongs  to  the  king.  This  right  of  the  king  upon 
the  death  of  a  bishop  is  sometimes  said  to  arise  by 
reason  of  his  title  to  the  temporalities,  and  sometimes 
by  reason  of  his  prerogative.  But  it  is  equally  con- 
sistent with  either  form  of  expression,  to  say  that  it 
arises  by  reason  of  the  relation  in  which  a  bishop  stands 
to  the  king. 

The  temporalities  of  a  bishop,  of  which  his  advowsons 
form  a  part,  ai*e  held  of  the  Vingper  baroniam. 

The  title  of  the  king  to  seize  the  temporalities  upon 
the  bishop's  decease,  may  reasonably  be  referred  to  the 
tenure  by  which  they  are  held :  and  the  further  tide  to 
one  of  the  fruits  of  these  temporalities  accrued  daring 
the  life  of  the  bishop,  and  vested  in  him  as  a  chattel  at 
his  death,  may,  consistently  with  analogies  of  the  law,  be 
referred  to  the  same  source. 

That  the  right  in  question  is  a  condition  of  the  bisbop*^ 
tenure  per  baronidm^  there  is  great  reason  to  suppose, 
from  the  similarity  of  right  which  accrues  to  the  king  in 
the  case  of  a  tenant  in  capite  by  knights'  service. 

If  tenant  in  capite  be  seized  of  a  manor  with  aa 
advowson  appendant,  and  the  church  become  void,  and 
he  die,  his  heir  within  age,  the  king  shall  not  only  have 
the  wardship  with  the  right  of  presenting  to  such  livings 
as  become  void  during  the  infancy  of  the  heir,  but  to 
any  right  of  presentation  which  accrued  during  the  life 
of  his  tenant. 

In  this  respect  the  case  of  tenant  in  capite  is  stricdy 
analogous  to  that  of  a  bishop.  Yet,  if  the  land  be  bolden 
by  knights'  service  of  a  common  person,  and  not  of  the 
king,  the  executors  of  the  deceased  tenant  shall  present, 
and  not  the  guardian.     (Co.  Litt.  90.  a.  388.  cu) 

And  if  tenant  in  socage  be  seised  of  an  advowson, 
and  the  church  become  void,  and  he  die,  his  heir  under 
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age^  the  guardian  in  socage  shall  not  present,  but  the 
executor  or  administrator. 

Sir  E.  CokCy  in  one  place,  gives  as  a  reason  why  the 
king  shall  present  in  the  case  of  a  bishop,  that  the  pre- 
sentation is  but  a  chose  in  action  (90.  a.);  and  in  another, 
that  nothing  shall  be  taken  for  the  presentation,  and, 
therefore,  it  is  no  assets  (388.  a.)  The  circumstance  of 
the  presentation  being  a  chose  in  action  is  a  singular 
ground  of  objection  to  its  going  to  the  executor ;  and 
ithat  of  its  not  being  assets  would  be  equally  applicable 
to  the  cases  of  a  tenant  who  holds  in  socage,  and  to  a 
tenant  par  avail  who  holds  by  knights'  service ;  in  both 
which  cases  the  executor  is  entitled.  How  far,  indeed, 
it  is  quite  correct  to  say  that  a  presentation  is  not  assets, 
will  be  seen  hereafter.  If  the  right  of  the  king  to  a  pre- 
sentation accrued  before  the  bishop's  death,  be  not  a  con- 
dition of  tenure,  it  may  possibly  be  derived  from  the 
same  principle  which  entitled  the  king  to  other  personal 
property  of  the  bishop  upon  his  death.  It  will  be  recol- 
lected that  the  king  is  entitled  (according  to  Sir  JS.  Coke^ 
2Inst»  49L)  to  six  things:  — the  bishop's  best  horse  or 
palfrey,  with  his  furniture;  his  cloak,  or  gown,  and  tip- 
jpet ;  his  cap  and  cover ;  his  bason  and  ewer ;  his  gold 
fing;  and,  lastly,  his  muia  canina^  his  mew  or  kennel  of 
hounds ;  which,  says  the  record  quoted  by  Sir  E.  Coke^ 
ad  dominum  regem  ratione  prerogative  siue  spectant  et 
petiiNent.  The  origin  of  the  king's  right  to  these  chat- 
tels is  not  very  clearly  ascertained.  Coke  says,  that  it 
was  not  any  mortuary ;  but  was  given  to  the  king  as  a 
fine,  that  the  bishops  might  have  power  to  make  wills, 
and  grant  probates  and  administrations.  Blackstone^  on 
the  other  hand  (vol.  ii.  p.  245.),  thinks  that  it  was  in  the 
nature  of  a  mortuary,  which  he  calls  a  sort  of  ecclesias- 
tical heriot,  —  a  term  which  imports  a  duty  due  to  a 
superior,  either  by  service  or  custom.     Whether  it  is  to 
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be  referred  to  the  cause  assigned  by  the  one  or  the  otber 
of  these  learned  persons,  it  is  clear,  that  in  cases  to  which 
the  king^s  right  did  not  extend,  the  chattels  would  pass 
to  the  executor.  To  shew  that  the  right  of  presentaUoQ 
is  not  distinct  from  the  advowson,  the  following  case  is 
relied  on  in  Fitz.  N.  B.  33. :  —  **  If  the  king  have  an  ad- 
vowson  in  fee  which  voids,  and  during  the  voidanee  the 
king  granteth  the  advowson  in  fee,  the  king  shall  not 
present  to  this  avoidance."  Now,  it  will  be  observed, 
that  this  proposition  turns  altogether  upon  the  effect  of 
the  Vin^s  grant ;  and  that  a  chose  in  action  is  grantaUe 
by  the  king,  which  it  is  not  by  a  subject  That  the  pro* 
position  is  founded  on  the  operation  of  the  king's  gniot, 
may  in  some  degree  be  inferred  from  what  follows,  vis. 
'^  But  if  the  king  have  advowson  by  reason  of  the  tem- 
poralities of  a  bishop,  and  during  the  avoidance  the  king 
restore  the  bishop  the  temporalities,  yet  he  (the  king) 
shall  present  to  the  advowson,  and  not  the  bishop  for 
this  avoidance.''  In  this  case  the  restoration  of  the  teoi* 
poralities,  of  which  the  advowson  is  part,  does  not  cany 
with  it  the  presentation  which  has  fallen  while  the  tem- 
poralities were  in  the  king's  hand  ;  though  it  is  said,  in 
the  former  part  of  the  passage,  that  a  grant  of  the  ad- 
vowson would  have  that  effect.  A  difference,  therefore, 
is  taken  between  a  grant  of  an  advowson  by  the  king 
and  a  restoration  of  the  temporalities,  including  the  ad- 
vowson. Moreover,  it  must  be  observed  that  Sir  Mat^ 
thew  Halej  in  his  notes  on  Fiiz.  N,  JB.  does  not  impli* 
citly  adopt  the  position  in  the  text,  but  cites  some 
authorities  to  shew  that  even  the  grant  of  an  advowson 
will  not  carry  the  presentation,  unless  there  are  special 
words  of  the  avoidance  in  the  grant.  His  note  is  as 
follows :  —  "  Vide  contrdy  except  there  are  special  words 
of  the  avoidance.  16  if.  7.  8. ;  Ih/er,  282. 302.  a.  458.  a. 
And  see  Accordant^  18  Ed.  3.  58.  a.,  but  contrary  in  the 
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case  of  a  common  person,  1 1  H.  4.  54.  B.  And  an 
avoidance  fallen  is  not  grantable  by  a  common  person. 
Dyer^  283.  848.;  Slaund.  Prerogative,  44,:  46  Ed.  3. 
GranlSy  59. ;  18  Ed.  3.  22.,  and  in  margin :"  and  Watson 
agrees  witli  the  suggestion  of  Hale  s  for  he  says,  ^^  If, 
when  a  church  is  void,  the  ^s^n^  grants  a  manor,  with  all 
advowKons  appendant,  the  void  turn  does  not  pass 
thereby,  unless  he  also  mention  it  in  his  grant"  (ch.  10.) ; 
and  another  case,  arising  upon  a  grant  of  the  king,  is 
stated  in  2  Uoll.  Abr.  345.,  from  which  the  distinct  na- 
ture of  the  presentation  strongly  appears.  "  If  the  king 
has  an  advowson  by  reason  of  a  wardship,  and  he  grants 
to  another  during  the  minority  of  the  ward,  and  after 
tlie  church  becomes  void,  and  continues  so  until  the 
ward  attain  his  full  age,  whereby  the  interest  of  the 
grantee  determines,  yet  the  grantee  shall  have  the  pre- 
sentation, and  not  the  king."  This  case  is  analagous  to 
that  of  the  lessee  of  an  advowson,  whose  interest  having 
expired,  he  is  entitled  to  present  to  a  church  which  had 
become  void  during  the  term.  But  for  the  grant,  the 
king  would  be  entitled  in  preference  to  the  heir ;  and  by 
virtue  of  the  grant,  the  grantee  is  entitled  in  preference 
both  to  the  king  and  the  heir. 

I  will  trouble  your  Lordships  with  only  one  more  in- 
stance, which  occurred  in  the  reign  of  Queen  Elizabeth^ 
to  shew  how  clearly  the  right  of  presenting  to  a  void 
church  was  considered  as  distinct  from  the  advowson 
itself. 

If  an  advowson  comes  to  the  queen  for  forfeiture  by 
outlawry,  and  then  the  church  becomes  void,  and  the 
queen  presents,  and  then  the  outlawry  is  reversed  for 
error,  yet  the  queen  shall  enjoy  the  presentment,  be- 
cause it  came  to  the  queen  as  a  profit  of  the  advowson; 
but  if  the  church  be  void  at  the  time  of  the  outlawry, 
and  the  presentment  be  forfeited  as  a  chattel  principal 
and  distinct,  and  then  the  outlawry  is  reversed,  the 
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party  have  restitution  of  the  presentment.     Beverkigh 
and  CornwaWs  case,  (a) 

Here  the  queen's  right  to  the  presentment,  as  a  profit 
of  the  advowson  while  in  her  hands,  is  asserted  in  the 
first  part  of  the  case :  and  the  subject's  right  to  resti- 
tution of  the  presentment  upon  an  avoidance  before  the 
outlawry,  is  acknowledged  in  the  latter  part,  because 
such  right  of  presentment  became  a  distinct  chattel  be- 
fore the  outlawry. 

Secondly.  I  am  next  to  consider  the  question  with 
reference  to  the  person  (a  prebendary  of  a  cathedral 
church)  to  whom  the  right  of  presentation  accrued.  A 
prebendary  is  a  sole  corporation  existing  by  charter  of 
foundation;  or  by  prescription,  which  presumes  a  char- 
ter ;  and  all  the  possessions  of  the  prebend  are  derived 
either  from  the  endowment  of  the  founder,  or  of  sub- 
sequent benefactors. 

The  right  of  presentation  to  a  parish  church  must, 
therefore,  have  been  derived  mediately  or  immediately 
from  the  original  patron  of  the  livings  who,  as  such,  was 
seised  of  a  temporal  estate  in  the  advowson. 

The  nature  and  incidents  of  that  estate  could  not  be 
changed  by  its  transfer  to  any  particular  person  or  body 
politic.  What  the  heir  of  a  natural  person  cannot 
take,  will  not  go  to  the  successor  of  a  sole  corporation. ' 
For  (as  it  is  said  in  4  Rep.  65>  FulwoocTs  case)  succession 
in  a  body  politic  is  inheritance  in  the  case  of  a  body 
private.  And,  therefore,  in  case  of  a  sole  corporation 
or  body  politic,  be  it  created  by  charter  or  prescription, 
as  bishop,  parson,  vicar,  master  of  an  hospital,  &c.,  no 
chattel  either  in  action  or  possession  shall  go  in  suc- 
cession, no  more  than  the  heir  of  a  private  man  can 
have  them ;  but  the  executors  or  administrators  of  the 
bisliop,  parson,  &c.  shall  have  them. 
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On  this  ground  it  is  that  a  bishop,  parson,  &c.  ik 
any  sole  corporation  which  are  bodies  politic  by  pre- 
scription, can  take  a  recognizance  or  obligation  only  in 
their  private  and  not  in  their  public  capacity. 

If,  indeed,  there  be  a  custom  that  the  successor  of 
any  particular  corporation  sole,  as  the  chamberlain  of 
London^  shall  have  a  recognizance  acknowledged  to  his 
predecessor,  he  shall  take  it,  because  the  same  custom 
which  made  him  a  corporation  in  succession  for  the 
particular  purpose,  has  enabled  his  successor  to  take 
recognizances,  obligations,  &c.  made  to  his  predecessor, 
in  the  absence  of  which  he  would  not  be  entitled  to  do 
The  exception  founded  on  custom  in  tlie  chamber- 
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lain  of  London^s  case,  establishes  the  general  rule  in 
those  cases  in  which  custom  cannot  be  relied  on.  And, 
according  to  Sir  £.  Coke^  in  the  case  of  bodies  politic 
by  prescription,  such  as  bishops,  parsons,  &c.  (in  which, 
&c.  is  manifestly  included  prebendaries)  there  wants 
such  custom  to  take  a  chattel  (or,  as  I  apprehend,  any 
interest  distinct  from  the  inheritance),  in  their  politic  or 
corporate  capacity.  Independently,  however,  of  this 
negative  argument  arising  from  the  incapacity  of  the 
successor,  I  am  led  to  infer  from  analogy,  that  the  per^ 
^onal  right  of  the  prebendary,  existing  at  the  time  when 
the  church  becomes  void  is  to  be  preferred  to  that  of 
his  successor. 

The  appendancy  of  an  advowson  to  a  manor  is 
analogous  to  its  union  with  a  prebend.  Yet  if  the 
church  is  void,  and  the  lord  of  the  manor  die  leaving 
the  church  vacant,  his  executor,  and  not  his  heir,  shall 
present.  The  title  of  a  husband  in  right  of  his  wife 
endowed  of  an  advowson  by  a  former  husband,  is  not 
unlike  the  seisin  of  a  prebendary  in  right  of  his  pre- 
bend :  yet  if  the  church  become  void  during  the  co* 
verture,  and  the  second  husband  survive,  he,  and  not 
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the  heir  of  the  first  husband,  shall  present;  and  if  the 
second  husband  die  before  exercising  his  right,  his  exe- 
cutor would  be  entitled  to  stand  in  his  place.  The 
ecclesiastical  character  of  the  prebendary  does  not  ap- 
pear to  me  to  make  any  material  diSTerence  between 
this  case  and  that  of  any  other  corporation  sole.  A 
prebendary  before  the  statute  13  &  14  Car,  2.  c.  4.  might 
have  been  a  layman;  a  prebendary,  as  such,  has  no 
cure  of  souls;  and  Was  not  obliged  by  the  l^Elit.  c,  12. 
to  subscribe  or  read  the  thiKy-nine  articles.  {Bum*s 
Ecclesiastical  Law,  vol.  ii.  p.  79.) 

Nor  would  the  ecclesiastical  character,  supposing  the 
prebendary  always  to  have  been  a  priest  in  holy  orders, 
necessarily  entitle  his  successor  to  a  right  of  nomination 
or  presenting  to  a  benefice  accrued  to  him  in  right  of 
his  prebend.  The  transmission  of  an  archbishop's  option 
to  his  personal  representatives,  and  the  right  to  dispose 
of  them  by  will,  is  a  strong  instance  to  shew  that  a  per- 
sonal right,  though  arising  from  the  ecclesiastical  cha- 
racter, does  not  pass  to  the  successor.  Another,  and 
strong  instance,  is  that  mentioned  by  Fiizherbert  in  his 
Natura  Brevium^  34-  N.,  "  If  a  vicarage  happens  void, 
and  before  the  parson  presents,  he  is  made  a  bishop,  &c 
yet  he  shall  present  unto  this  vicarage,  because  it  was  a 
chattel  vested  in  him."  Whether  the  case  here  put  was 
founded  upon  any  actual  decision  or  only  upon  FiU" 
herbert's  own  understanding  of  the  law  prevailing  in  his 
own  time,  it  has  the  sanction  of  his  great  name,  and 
must  be  deemed  of  high  authority.  One  distinction, 
indeed,  is  recognized  between  lay  and  ecclesiastical 
patrons  in  respect  to  the  right  to  vary  a  clerk  pre- 
sented. If  an  ecclesiastical  patron  once  present  a  clerk, 
and  then  vary  his  presentation  by  presenting  another, 
the  bishop  is  not  bound  to  receive  either.  Whereas,  if 
a  lay  patron  having  presented  one  clerk,  afterwards  pre- 
sent 
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sent  another,  the  bishop  cannot  absolutely  refuse  to 
institute,  but  may  make  his  choice.  The  ground  of 
which  distinction  is,  that  the  ecclesiastical  patron  has 
not  the  same  excuse  as  the  lay  patron  for  omitting  to 
ascertain  the  sufficiency  of  the  clerk  first  presented. 
Keilwm/y  154'.  But  this  distinction  has  no  bearing  on 
the  question  of  succession  to  the  right  of  presentation. 

It  has  been  urged  at  your  Lordships'  bar  that  where 
a  judicial  officer,  entitled  to  appoint  to  some  office,  dies 
without  having  made  an  appointment,  the  successor  in 
the  office  shall  appoint. 

The  first  answer  to  this  case  is,  that  such  right  of 
appointment  is  not  property  of  any  kind ;  and  the  next, 
that  the  same  law,  whether  old  or  new,  which  has 
established  the  superior  office,  has  regulated  the  right 
of  appointment;  in  which  respect  the  case  resembles 
that  of  the  chamberlain  of  London^  the  principle  of 
which  is,  that  the  law  which  regulates  the  right  of  suc- 
cession is  coeval  with  the  establishment  of  the  office. 

It  now  only  remains  for  me,  in  the  third  place,  to 
consider  your  Lordship's  question  with  reference  to  the 
personal  representatives  of  the  deceased  prebendary. 

The  right  of  the  personal  representatives  of  a  natural 
person,  where  a  right  of  presenting  has  accrued,  was  not 
disputed  in  argument 

It  was  admitted  to  be  too  firmly  established  upon 
authority  to  be  now  called  in  question ;  but  it  was  con- 
tended to  be  an  exception  from  the  generai!  rule  of  law, 
which  ought  not  to  be  extended  to  a  new  case,  the 
exception  itself,  though  established,  being,  as  it  was 
said,  inconvenient,  and  founded  on  a  vicious  principle. 

I  do  not  propose  to  offisr  to  your  Lordships  any  ob- 
servation upon  the  convenience  or  inconvenience  of  the 
existing  law,  by  which  the  personal  repi*esentaUve  in 
ordinary  cases  13  preferred  to  the  owner  of  the  ad- 
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vowson;  but  if  the  view  which  I  have  taken  of  the 
right  be  at  all  correct,  the  law  which  prefers  the  per- 
sonal representative  is  the  general  rule,  and  it  lies  on 
those  who  deny  its  application  to  an  administrator  of  a 
prebendary  to  establish  a  ground  of  exception. 

It  may  be  admitted  that  the  right  of  such  adminis- 
trators has  never  been  the  precise  subject  of  any  judicial 
decision :  but  little  is  to  be  inferred  from  that  circum- 
stance either  on  one  side  or  the  other.  If  any  argument 
is  to  be  built  upon  the  absence  of  litigation  upon  the 
subject,  I  should  rather  conclude  that  the  general  rule 
has  prevailed,  than  that  an  exception  to  it  had  been  ad- 
mitted without  dispute. 

There  can  be  no  doubt  that  (generally  speaking)  the 
executor  of  a  prebendary  as  well  as  every  other  ecclesi- 
astical corporation  sole,  takes  the  personal  right  of  his 
testator,  whether  in  possession  or  in  action,  which  ac- 
crued to  the  deceased  in  right  of  his  prebend  ;  such  as 
the  produce  of  the  prebendal  lands  actually  severed,  or 
rent  become  due  before  the  death  of  the  prebendar}*. 
So  a  ward,  relief,  heriot,  &c.  accruing  from  the  pre- 
bendal lands  would  pass  as  chattels  to  the  executor; 
and  on  the  other  hand,  the  successor  does  not  take  any 
such  rights  or  interests  as  are  less  than  freehold.  Even 
if  a  bond  be  expressly  given  to  a  corporation  sole,  (as  the 
dean  of  St.  Paurs)^  and  to  his  successors,  the  successor 
shall  not  sue  upon  it  but  the  executor.  20  Ed.  4.  2  Bro. 
Cotj)orationj  60.  It  is  urged,  however,  that  the  right  of 
presentationtoa  vacant  church  is  not  a  matter  of  profit, 
and  that  the  personal  representative  of  the  deceased 
prebendary  ought  not  to  take  it,  because  it  would  not 
be  assets. 

But  the  same  argument  applies  to  the  personal  repre- 
sentatives of  a  natural  person,  in  which  case  their  title  is 
admitted  to  be  unimpeachable.     If  the  right  of  present- 
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otion  be  not  part  of  the  freehold,  it  cannot  be  exercised 
by  the  successor ;  by  whom,  then,  should  it  be  exercised, 
but  by  the  person  who  represents  the  personal  interests 
of  the  deceased  ? 

The  title  of  a  personal  representative  is  not  confined 
to  those  things  which  become  assets  in  his  hands.  All 
the  personal  estate  of  the  deceased,  whether  held  for  his 
own  benefit  or  for  that  of  others,  passes  to  his  executor 
or  administrator.  Terms  of  years  producing  no  bene- 
fit, covenants  and  obligations  for  the  benefit  of  strangers, 
vest  in  the  personal  representative.  If  the  patron  be 
disturbed  in  presenting  to  a  vacant  church  and  die,  his 
executor  and  not  his  heir  must  bring  the  writ*  of  quare 
impediL 

It  can  scarcely  be  argued  that  the  successor  of  a  de- 
ceased prebendary,  who  was  disturbed  in  his  lifetime, 
could  maintain  such  a  writ ;  and  if  not,  who  but  the 
executor  could  maintain  it?  And  who  is  to  have  the 
writ  to  the  bishop  ?  Moreover,  it  is  to  be  recollected, 
that  in  such  an  action  damages  are  recoverable,  and  that 
damages  would  be  assets. 

In  Smallwood  v.  The  Bishop  of  Caoentry  {a)  it  was  ex- 
pressly held  by  the  Justices  that  this  action  was  within 
the  equity  of  the  statute  of  the  4  Edw,  S.,  for  the  pre- 
sentment is  a  chattel  that  should  go  to  the  executors,  if 
the  disturbance  had  not  been ;  and  for  a  disturbance  in 
their  own  time  they  shall  recover  damages  to  the  use  of 
the  testator ;  by  the  same  reason  for  a  disturbance  in  the 
time  of  the  testator,  they  shall  recover  damages  by  the 
equity  of  the  statute  4  Edw.  S. ;  and  according  to  the 
report  of  the  same  case  in  SaviUe^  1 18.,  it  was  held,  with 
reference  to  the  objection  that  the  presentment  could 
not  be  assets,  that  every  thing  which  the  law  gives  by 
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execution  should  be  said  to  be  valuable,  and,  conse- 
quently, assets ;  that  by  recovery  in  quare  impedii,  the 
damages  would  be  assets ;  and  so,  as  the  advowson  is 
assets  in  the  heir,  the  presentment  shall  be  in  the  exe- 
cutor. 

Will  it  be  said  that  such  assets  belong  to  the  succes- 
sor of  a  prebendary,  or  that  he,  rather  than  the  executor, 
is  to  sue  for  them  for  the  benefit  of  the  deceased's  per- 
sonal estate  ?  It  has  been  objected  in  argument  against 
the  right  of  the  personal  representative,  that  be  cannot 
present  in  right  of  the  prebend ;  yet  that  he  ought  to 
present  in  that  right  in  which  the  deceased  prebendary 
must  have  presented.  But  the  same  difficulty,  if  it  be 
one,  would  apply  to  the  case  of  a  husband,  who,  though 
not  tenant  by  the  courtesy,  presents,  after  his  wife's  death, 
in  respect  of  an  advowson  vested  in  the  wife,  to  a  living 
becoming  vacant  during  the  coverture ;  and  also  to  the 
case  mentioned  by  Fitzherbert^  of  a  parson  to  whom  a 
right  of  presenting  to  a  vicarage  has  accrued  in  right  of 
his  church,  and  who  presents  a  vicar  after  having  vacated 
his  rectory  by  promotion. 

In  both  these  cases,  the  tide  which  accrued  alieno 
jurey  is  asserted  by  the  presenter  as  a  personal  right 
vested  in  the  individual  to  whom  it  accrued. 

My  Lords,  the  observations  which  I  have  humbly 
submitted  to  your  Lordships,  have  been  confined  to  the 
case  of  a  presentative  advowson,  the  object  of  your 
Lordships'  question  being  in  terms  a  right  of  present- 
ation. 

The  case  of  a  donative  advowson,  in  which  there  is 
no  presentation  to  the  bishop,  stands  altogether  upon  a 
different  ground;  not  forming,  as  I  conceive,  any  ex- 
ception to  the  general  rule  which  has  been  mentioned, 
but  being  of  a  nature  to  which  the  rule  is  inapplicable. 

The  principle  of  the  rule  which  carries  the  right  of 
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presenting  to  the  executor  is,  that  the  right  which  ac- 
crued to  the  testator,  as  patron,  is  become  distinct  from 
the  advowson. 

It  belongs  to  the  patron  for  a  limited  time  only; 
which  time  is  independent  of  his  interest  in  the  advow- 
son. If  not  exercised  within  six  months,  it  passes  as  a 
separate  and  distinct  interest  to  the  bishop ;  and  if  not 
exercised  by  the  bishop  within  six  months  more,  it 
passes  in  like  manner  to  the  king,  neither  the  bishop  nor 
the  king  having  any  interest  in  the  advowson. 

In  the  case  of  a  donative,  the  right  of  presenting  is 
subject  to  no  limitation.  Though  the  patron  forbear  to 
fill  the  church  for  any  length  of  time,  his  right  is  not 
lost ;  it  does  not  pass  from  him  to  the  bishop,  or  to  the 
king,  or  to  any  other  person ;  and  if  he  never  fill  the 
church  at  all,  the  common  law  has  made  no  regular 
provision  for  compelling  him  to  do  so. 

So  different  is  the  right  of  the  patron  of  a  donative 
from  that  of  a  presentative  ad vowson^  that,  even  during 
the  incumbency,  the  sole  right  of  visitation  and' connec- 
tion continues  in  the  patron,  independent  of  the  juris- 
diction of  the  ordinary. 

The  patron  alone  can  deprive  the  incumbent ;  and  it 
is  to  him  that  resignation  must  be  made. 

It  is  unnecessary  here  to  consider  whether  by  the 
spiritual  court  or  by  any  other  means,  the  owner  of  a 
donative  might  be  obliged  to  supply  a  minister  for  the 
service  of  the  churchy  upon  the  ground  of  his  having 
dedicated  the  church  to  the  public  for  spiritual  purposes*; 
for,  admitting  such  obligation  to  lie  upon  the  patron, 
yet,  during  the  vacancy  of  a  donative,  either  by.death, 
resignation,  or  otherwise,  the  freehold  of  the  church,  of 
the  glebe,  and  of  the  tithes,  reverts  to  the  patron,  and 
remains  in  him,  till  by  a  new  gift  he  confers  it  on  a  new 
incumbent;  and  it  would  therefore  be  inconsistent  with 
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V.  For  these  reasons,  my  Lords,  I  am  humbly  oi  opinion, 

Remmeix.      ^^^  where  an  advowson  belongs  to  a'prebendary  in  right 

of  his  prebend,   and  the  church  becomes  vacant,  and 

the  prebendary  dies  without  having  presented,  the  right 

of  presentation  belongs  to  his  personal  representative. 

Holland  B.  Your  Lordships  have  proposed,  as  a 
question  for  the  opinion  of  the  Judges,  Whether,  if  an 
advowson  belongs  to  a  prebendary  in  right  of  his  pre- 
bend, and  the  church  becomes  vacant,  and  the  pre- 
bendary dies  without  having  presented,  the  right  of 
presentation  belongs  to  his  personal  representative. 

It  is  highly  probable  that  the  state  of  facts,  out  of 
which  this  question  arises,  has  in  very  many  instances 
existed,  and  it  is  remarkable  that  no  light  is  thrown 
upon  the  subject  by  any  decision  at  law,  nor  by  any 
practice  of  the  church  upon  a  presentation  to  a  benefice 
under  circumstances  precisely  similar  to  the  present. 
If  any  such  decision  exist,  it  has  escaped  the  industry 
of  the  experienced  counsel,  who  argued  this  case  in  the 
Court  below,  and  at  the  bar  of  this  House,  and  the 
researches  of  the  learned  Judges  of  those  Courts,  whose 
enquiries  were  so  sedulously  directed  to  the  discovery  of 
some  authority,  upon  which  their  judgment  might  be 
founded.  It  is  to  principle,  therefore,  and  to  cases 
analagous  to  the  present,  if  any  can  be  found,  that  the 
attention  is  to  be  turned,  in  order  to  arrive  at  a  satis- 
fiictory  conclusion. 

In  pursuing  this  enquiry,  I  do  not  mean  to  dispute 
that  by  the  law,  as  it  stands,  if  a  presentative  church, 
the  advowson  of  which  belongs  to  a  layman,  became 
vacant,  and  the  lay  patron  die  without  presenting,  his 
executor  shall  present,  and  not  his  heir  or  devisee,  or 
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the  next  owner  of  the  advowson,  it  being  considered 
that  the  next  turn  is  a  chattel;  though  this  seems  to 
have  been  doubted  in  the  case  of  TAe  Queen  v.  The 
Archbishop  of  Canterbun/,  Fane^  and  Hudson^  and  the 
Court  left  it  undecided.  The  report  is  to  be  found  in 
4  Leon.  109.  The  distinction  which  I  shall  endeavour 
to  make,  will  be,  that  the  right  of  the  owner  of  an  ad- 
vowson  does  depend,  though  the  contrary  is  contended 
for  on  the  part  of  the  Defendant  in  error,  upon  the 
character,  in  which  he  holds,  and  that  as  the  deceased 
was  seised  of,  and  in  the  prebend  of  Sotith  Grantham^ 
with  its  appurtenances,  to  which  prebend  the  advowson 
of  the  rectory  of  the  parish  church  of  Welby^  with  its 
appurtenances,  belonged,  in  his  demesne,  as  of  fee,  in 
right  of  the  said  prebend,  the  right  of  presentation  to 
the  church,  when  it  should  become  vacant,  arose  out  of 
his  office  of  prebendary,  was  a  spiritual  trust  to  be  exe- 
cuted for  the  support  of  and  for  the  promotion  of  the 
welfare  of  the  established  religion,  and  that  to  him,  and 
to  him  alone  was  confided  the  choice  and  appointment 
of  an  incumbent. 

It  appears  from  history,  that  for  six  or  seven  cen- 
turies the  parochia  was  the  diocese,  or  episcopal  dis- 
trict; there  was  the  residence  of  the  bishop  and  his 
clergy  at  the  cathedral  church  ;  all  tithes,  offerings,  and 
ecclesiastical  profits  belonged  to  the  bishop,  and  his 
clergy  for  their  support,  for  the  repairs  and  ornaments 
of  the  church,  and  for  other  works  of  piety  and  charity. 
Such  community,  and  collegiate  life  of  the  bishop  and 
his  clergy  was  the  practice  of  the  British^  and  was  after- 
wards adopted  by  the  Saxon  church. 

Many  causes  contributed  to  the  existence  of  parochial 
churches.  In  some  places  the  liberality  of  the  inhabit- 
ants raised  them,  and  by  supplying  preachers  with 
houses,  induced  them  to  settle  and  become  the  paittors ; 
kings  founded  free  chapels  for  the  purposes  of  worship 
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for  their  court  and  retinue.  The  bishops,  too^  to  plant 
and  encourage  Christianity  amongst  the  people,  built 
churches;  but  the  great  source  from  whence  the  in- 
crease of  the  number  of  buildings  for  divine  worship 
arose  was  the  piety  of  the  great  lords,  who,  having  large 
possessions  and  territories,  founded  churches  for  the 
use  of  their  families  and  tenants  within  their  respective 
domains;  and  hence  it  seems  a  title  to  patronage  in 
laymen  first  sprupg ;  hence  the  boundaries  of  parishes 
became  commensurate  with  the  extent  of  manors ;  hence 
the  several  portions  of  the  same  church  were  divided 
according  to  the  separate  interests  of  the  several  lords. 

But,  although  for  the  purpose,  and  in  the  hope  of 
more  firmly  establishing  religion,  and  more  widely  ex- 
tending its  divine  influence,  these  changes  in  the  con- 
stitution and  management  of  the  church  were  permitted, 
the  right  of  the  bishop,  either  in  respect  of  spirituals  or 
temporals,  was  not  invaded.  He  still  had  the  cure  of 
souls,  and  a  title  to  all  the  ecclesiastical  revenues  within 
his  whole  diocese ;  by  his  authority  and  consent  priests 
were  ordained,  as  assistants  given  to  him;  no  church 
could  be  used  for  public  worship  till  consecrated  by  him; 
no  priest  could  officiate  there  without  his  delegation. 

From  the  causes,  I  have  above  stated  the  privilege  of 
nominating  fit  persons  to  officiate  in  churches,  which 
the  piety  and  liberalty  of  private  persons  had  founded 
or  endowed,  was  given ;  and  the  bishops  were  content, 
in  such  cases,  to  forego  the  privilege  of  appointing  the 
ministers,  who  were  to  perform  the  duties,  in  such 
churches;  this  power  was  conceded  to  the  founders  or 
benefactors  rattoneJundatt(mis$  where  they  were  founders; 
raiione  donationisj  where  they  endowed  the  churches; 
and  ratione  fundi  where  they  gave  the  soil  upon  which 
they  were  built;  the  bishops  reserving  only  the  power 
of  deciding  upon  the  fitness  of  the  persons  nominated, 
1  Co.  Ldti.  1 19.&  In  process  of  time  this  practice  be- 
came 


IN  THE  Second  Year  op  WILLIAM  IV. 


Sit 


came  the  law  of  the  church.  The  church  having  made 
these  concessions,  and  having  thus  parted  with  the  right 
oF  presenting,  it  became  a  matter  of  indifference  to  the 
bishops,  whether,  upon  the  death  of  the  lay  owner  of  an 
advowson,  during  the  vacancy  of  the  church,  belonging 
to  it,  the  right  that  the  patron,  had  he  lived,  would  have 
exercised,  should  go  to  his  heir,  or  should  belong  to 
his  executor ;  the  church  left  that  question  to  the  courts 
of  law  to  determine,  and  1  am  bound  to  admit,  that  in 
such  cases,  the  claim  of  the  executor  is  establbhed: 
but  I  cannot  apply  that  rule  to  the  case  in  question, 
because  the  advowson,  of  which  the  late  prebendary  of 
Grantham  was  seised  was  given  to  him  as  a  member  of 
the  church  of  Salisbury^  was  appendant  to  an  ecclesias- 
tical dignity,  and  is  not  to  be  governed  by  the  same 
law  as  is  applicable  to  advowsons  in  lay  hands. 

If  I  am  wrong  in  taking  this  view  of  the  question, 
the  error  arises  from  my  considering  the  right  of  the 
executor  of  a  lay  patron  to  be  an  exception  from  the 
rule  which  governed  property  of  this  description  in  the 
hands  of  the  church,  as  there  appears  to  be  a  manifest 
distinction  between  lay  and  spiritual  property.        • 

In  the  note  upon  the  tenth  section  of  Littleton^ 
Co.  Lit.  17*  b,  it  is  said,  "  Of  an  advowson  wherein  a  man 
hath  an  absolute  ownership  and  property,  as  he  hath  in 
lands  and  rents,  yet  he  shall  not  plead  that  he  is  seised 
in  dominico  suo  ut  de  fcedoy  because  that  inheritance 
savouring  not  de  domo^  cannot  either  serve  for  the  sus- 
tentation  of  him  and  his  household,  nor  can  any  thing 
be  received  for  the  same  for  defraying  the  charges,  and, 
therefore,  he  cannot  say  that  he  is  seised  therein,  in 
dominico  suo  defosdo.*^  In  the  section  of  Littleton^  upon 
which  this  is  a  commentary,  the  author  is  treating  of  an 
advowson  in  lay  hands,  and  these  authorities  are  ad- 
duced by  Gibson  in  his  Codexj  p.  757.,  in  speaking  of 
spiritual  property  to  illustrate  the  difference  he  points 
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out.  In  the  pleadings  in  the  present  case,  the  prebendary 
is  alleged  to  be  seised  of  the  advowson  in  his  demesne 
as  of  fee,  and  why  is  it  so  pleaded  ?  The  answer  is,  it 
is  not  a  lay  title;  but  that,  to  use  the  language  ofCokCf 
it  savours  de  domo^  may  be  made  serviceable  for  the  sus- 
tentation  of  him,  as  a  spiritual  person,  and  his  house- 
hold. The  case  of  London  v.  The  Chapter  of  the 
Collegiate  Church  of  Southwell  (a)  is  a  further  proof  of 
the  distinction  I  have  taken  between  lay  and  spiritual 
property. 

I  shall  next  call  the  attention  of  your  Liordships  to 
the  ecclesiastical  character  of  the  officer,  in  whom,  till 
his  death,  it  cannot  be  denied,  the  right  of  presentation 
was  vested,  to  the  object  of  the  founder  of  the  prebend, 
and  to  the  nature  of  the  property  with  which  he  en- 
dowed it. 

A  prebend,  as  defined  by  Dr.  ComeU^  is  the  portion 
which  every  member  or  canon  of  a  cathedral  church  re- 
ceiveth  in  the  right  of  his  place  for  his  maintenance.  So 
canonica  portto  is  property  used  for  that  share  which 
every  canon  or  prebendary  receiveth  out  of  the  common 
stock  of  the  church ;  and  prebenda  is  a  several  benefice 
rising  from  some  temporal  land  or  church  appropriated 
towards  the  maintenance  of  a  clerk  or  member  of  a 
collegiate  church,  and  is  commonly  named  of  the  place 
where  the  profit  groweth.  And  these  prebends  be  either 
simple  or  with  dignity.  Simple  prebends  be  those  which 
have  no  more  than  the  revenue  towards  their  main- 
tenance. Prebends  with  dignity  are  such  as  have  juris- 
diction annexed  to  them,  according  to  the  divers  orders 
in  every  church.  Of  the  object  of  the  founders  of  pre- 
bends there  cannot  be  a  doubt;  it  was  to  provide  for 
the  maintenance  and  support  of  the  prebendaries ;  and 
it  cannot  be  supposed  that  it  was  the  intention  of  any 
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founder  thnt  the  instalments  of  the  prebend  should  be 
appropriated  beyond  the  life  of  the  party  in  possession. 
I  shall  not  stop  to  enquire  whether  this  charitable  in- 
tention of  founders  has  not  been  in  a  great  measure 
defeated;  but  I  shall  confine  myself  to  the  consideration 
of  whether  the  particular  right  contended  for  by  the 
executrix  is  founded  upon  any  decision,  or  can  be  sup- 
ported upon  principle. 

It  is  admitted  on  all  hands  that  no  authority  is  to  be 
found  on  the  subject;  let  us  then  look  to  the  character 
of  the  person  under  whom  the  right  to  present  to  the 
church  of  WeVy  is  claimed  by  the  Defendant  in  error. 
He  was  an  ecclesiastic;  as  a  layman  he  could  not  at 
this  day  have  enjoyed  the  dignity;  the  office  was  con- 
ferred on  him  by  the  church ;  its  emoluments  and  pro- 
fits were  intended  by  the  founder  for  his  support;  to 
him  was  confided  the  sacred  trust  of  providing  a  proper 
minister  for  the  church  appendant  to  his  prebend. 
Looking  back  to  the  times  when  similar  benefactions 
were  bestowed  upon  the  church,  no  one  can  hesitate  to 
be  convinced  that  the  founder  of  the  prebend  of  South 
Grantham  intended  the  prebendary  to  become  incumbent 
of  the  church,  or,  at  least,  that  he  should  (unless  pro- 
vided for  in  such  a  manner  as  to  render  the  living  of 
Welby  untenable)  have  the  power  of  being  so.  The 
selection  of  the  prebendary  by  the  bishop  was  a  voucher 
for  his  piety,  and  a  sanction  and  authority  to  him  that 
in  presenting  himself,  or  any  other  clerk,  the  true  in- 
terests of  religion  would  be  promoted.  Can  it  be  con- 
tended that  the  trust  can  be  carried  further  ?  To  do  so 
is  to  put  into  the  hands  of  a  stranger  to  the  church  a 
trust  the  execution  of  which  was  confided  to  a  member 
of  its  own  body;  is  to  divert  the  course  of  the  founder's 
bounty  into  a  different  channel  from  that  in  which  he 
intended  it  should  flow,  and  to  establish  a  precedent  by 
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which  the  best  interests  of  the  church  (I  admit  the 
instances  would  probably  be  few)  might  be  affected. 

If  I  am  correct  in  considering  an  advowson  in  the 
hands  of  a  prebendary  in  right  of  his  prebend,  as  a 
separate  trust  which  is  vested  in  him  jure  ecclesut^  it 
should  be  enquired  whether  such  a  trust  can  be  trans- 
ferred to  another,  or  whether  it  survives,  and  will  go  to 
the  representative  of  the  deceased  person  in  whom  it 
was  placed.  I  find  in  CoU  and  Another  v.  The  Bishop 
cfLUchJidd  and  Caoentry  (a),  it  is  said,  that  '^  if  a  lapse 
incur,  and  then  the  ordinary  die,  the  king  shall  present, 
and  not  the  executors  of  the  ordinary,  for  it  is  rather 
an  administration  than  an  interest."  Fitz.  N.  B.  34.  (6), 
£5  Ed.  3.  24.  Dyer^  87.  The  case  of  Chester  College 
is  doubtful,  whether  to  the  king  or  to  the  metropolitan. 
So  again.  Hob.  154.,  *^  A  lapse,  as  I  have  said,  is  an  act 
and  office  of  trust  reposed  by  law  in  the  ordinary,  me- 
tropolitan, and,  lastly,  in  the  king ;  the  end  of  which 
trust  is  to  provide  the  church  with  a  rector  in  default  ot 
a  patron,  and  yet  as  for  him  and  to  his  behoof;  and, 
therefore,  as  he  cannot  transfer  his  trust  to  another,  so 
cannot  he  divert  the  thing  wherewith  he  is  trusted  to  any 
other  purpose."  The  reason  given  by  the  learned  Judge 
why  the  presentation  does  not  go  to  the  executors  of  the 
ordinary,  viz.  that  it  is  an  administration  rather  than  an 
interest,  appears  to  me  mainly  to  fortify  the  position  for 
which  I  am  contending. 

I  cannot  fail  also  to  pray  in  aid  the  weight  that  is  to 
be  derived  from  the  further  consideration  of  the  legal 
character  of  a  prebendary.  He  is  an  ecclesiastical  sole 
corporation ;  and,  as  such,  he  can  have  no  heir  nor  per- 
sonal representative.  To  his  natural  heir  his  prebendal 
rights  cannot  pass,  nor  can  they  vest  in  bis  personal 
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church  must  remain  unsevered  and  in  abeyance  till  the    ,V    '  ^  * 
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appointment  of  a  successor.     In  treating  this  matter,  I  v, 

have  not  commented  upon,  nor  attempted  to  remove  the  "*'*'*^''* 
effect  of,  those  arguments  that  have  been  drawn  from 
several  of  the  authorities  that  have  been  relied  upon  in 
support  of  the  claim  of  the  Defendant  in  error ;  because, 
as  they  have  proceeded  upon  lay  patronage,  they  have, 
in  the  view  I  have  taken  of  the  subject,  no  bearing  upon 
the  question. 

From  what  I  have  said,  your  Lordships  will  have  col- 
lected, that  the  opinion  to  which  I  have  come  is,  that  if 
an  advowson  belongs  to  a  prebendary  in  right  of  his 
prebend,  and  the  church  becomes  vacant,  and  the  pre- 
bendary dies  Without  having  presented,  the  right  of 
presentation  does  not  belong  to  the  personal  represent- 
ative of  the  deceased  prebendary. 

J.  Parke  J.  To  the  question  which  your  Lordships 
have  been  pleased  to  refer  to  the  Judges,  t  answer,  that 
in  my  opinion .  the  right  of  presentation  belongs  to  the 
personal  representative  of  the  deceased  prebendary. 

The  precise  facts  stated  by  your  Lordships  have 
never,  as  far  as  we  can  l^arn,  been  adjudicated  upon 
in  any  Court;  nor  is  there  to  be  found  any  opinion 
upon  them,  of  any  of  our  Judges,  or  of  those  ancient 
text  writers  to  whom  we  look  up  as  authorities. 

The  case,  therefore,  is  in  some  sense  new,  as  many 
others  are  which  continually  occur;  but  we  have  no 
right  to  consider  it  because  it  is  new,  as  one  for  which 
the  law  has  not  provided  at  all ;  and  because  it  has  not 
yet  been  decided,  to  decide  it  for  ourselves,  according  to 
our  own.  judgment  of  what  is  just  and  expedient  Our 
common  law  system  consists  in  applying  to  new  com- 
binations of  circumstances,  those  rules  of  law  which  we 
derive  from  legal  principles  and  judicial  precedents: 

and 
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and  for  the  sake  of  attaining  uniformity,  consistency, 
and  certainty,  we  must  apply  those  rules  where  they  are 
not  plainly  unreasonable  and  inconvenient,  to  all  cases 
which  arise ;  and  we  are  not  at  liberty  to  reject  tfem 
and  to  abandon  all  analogy  to  them,  in  those  to  ^bich, 
they  have  not  yet  been  judicially  applied,  because  we 
think  that  the  rules  are  not  as  convenient  and  reason- 
able as  we  ourselves  could  have  devised.  It  appears  to 
me  to  be  of  great  importance  to  keep  this  principle  of 
decision  steadily  in  view,  not  merely  for  the  determin- 
ation of  the  particular  case,  but  for  the  interests  of  law 
as  a  science. 

I  propose,  therefore,  to  enquire  by  reference  to  those 
sources  from  which  we  usually  derive  them,  what  the 
rules  and  maxims  of  the  common  law  upon  this  subject 
are,  and  it  will  be  fpund  that  there  is  little  difficulty  iti 
the  enquiry,  and  none  as  it  seems  to  me  in  then-  ap- 
plication to  the  facts  under  consideration. 

The  decision  of  the  present  case,  depends  upon  two 
propositions,  both  of  which  appear  to  me  to  be  esta- 
blished by  authority,  and  neither  of  which  can  be  shewn 
to  be  unreasonable  or  inconvenient 

Fii*st,  That  in  eveiy  presentative  benefice,  the  void 
turn  is  a  personal  right  or  interest  which  is  disaffnexed 
from  the  estate  in  the  advowson,  and  vested  iti  the  per- 
son of  the  individual  to  whom  the  advowson  tfaeif 
belongs. 

Secondly,  That  whether  valuable  in  a  pecuniary  point 
of  view  or  not,  all  personal  rights  and  interests  of  the 
nature  of  property,  and  which  are  not  extinguished  by 
death,  (with  some  exceptions,  which  are  easily  ex- 
plained, and  which  have  no  bearing  upon  the  present 
case,)  vest  on  the  death  of  the  owner,  in  his  personal 
representatives. 

The  first  of  these  two  propositions,  I  say  will  bs 
found  to  be  supported  by  authority ;  for  in  every  case 

which 
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which  is  reported,  and  in  every  book  in  which  the  sub- 
ject has  been  treated  of  or  mentioned,  as  far  as  I  have 
been  able  to  discover,  the  void  turn  or  right  of  present- 
ing to  a  vacant  presentative  benefice,  is  either  expressly 
stated  to  be  a  personal  right  or  interest  under  a  con- 
siderable variety  of  description,  or  the  cases  mentioned 
are  capable  of  a  satisfactory  explanation  upon  that  sup- 
position only. 

It  is  true  that  the  great  majority  of  the  authorities,  to 
which  I  refer,  relate  to  benefices  in  lay  hands,  but  all 
do  not ;  and  there  is  no  one  case,  text  book,  or  dictum, 
of  which  I  am  aware,  in  which  any  intimation  is  con- 
veyed that  there  is  any  exception  to  this  general  rule. 
Surely  it  is  impossible  to  argue  with  such  a  constant, 
uniform,  and  unvarying  course  of  precedent  on  one  side 
in  all  cases  in  which  the  subject  has  been  in  question ; 
and  in  the  absence  of  all  authority  for  such  an  anomaly 
on  the  other,  that  the  case  of  an  advowson  in  spiritual 
hands  is  an  exception  to  the  general  rule ;  and  if  the  ab- 
sence of  authority  were  not  sufficient,  it  seems  impos- 
sible to  shew  in  what  way  the  exception  could  have 
arisen. 

I  have  said  that  this  rule  exists  in  all  presentative  be- 
nefices, and  I  confine  it  to  these,  for  donatives  are  a 
very  different  species  of  property,  and  are  governed  by 
different  rules.  This  subject  is  most  clearly  explained^ 
and  all  the  authorities  referred  to,  in  the  very  learned 
judgment  of  my  brother  LittUdale  in  the  Court  be- 
low (a),  and  it  is  enough  to  say  the  result  is,  that  in 
donatives  the  complete  dominion  over  the  vacant  be- 
nefice and  the  freehold  in  it  remains  in  the  patron, 
together  with  the  right  to  take  the  intermediate  profits, 
until  it  is  again  granted  out  by  him,  to  a  new  incum- 
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V,  of  course  passes  to  the  heir. 

Rennell.         j  Jq  j^q^  propose  to  occupy  your  Lordships'  time  by 

citing  all  the  authorities,  to  prove  that  the  void  turn  of 
a  presentative  benefice,  is  a  personal  right  or  interest. 
They  have  been  all  referred  to  in  the  argument  at  your 
Lordships'  bar,  and  in  those  in  the  Court  below. 

In  some  cases  this  interest  is  called  *^  a  chose  in  ac- 
tion ;"  Leach  v.  Babbington  [a) ;  in  some  a  **  chattel ;"  as 
by  Periam^  Justice,  in  the  QiieerCs^  Fane^s^  and  the  Arch^ 
bishop  of  Canterbury's  case.  (6)  In  others,  as  in  Fitz. 
N.  B.  Quare  Impedit.  34  N.  and  3  Keble^  152.  "  a  chat- 
tel  vested."  A  "  personal  chattel;"  Vin.  Abr,  Executor^ 
Z. 2.  pi.  4.  no^p.  A  "chattel  vested,  and  severed  from 
the  manor ;"  Fitz.  N,  B,  33.  P.  In  one  it  is  called  "  a 
personal  thing  annexed  to  the  person  of  hira  who  was 
patron  in  expectancy  at  the  time  of  the  vacancy : "  also, 
f*  a  thing  in  right,  power,  and  authority;"  and  also  "a 
chose  in  action^  and  in  effect  the  fruit  and  execittioti  of 
the  advowson,  and  not  any  advowson ; "  by  six  justices. 
Stephens  v.  WaU.  {c)  In  3  Leon.  256.  "  a  power  to  pre- 
sent, and  an  authority  annexed  to  the  person."  In 
Digby  V.  Fitch  {d\  Warburton  J.  said,  "  the  present- 
ment is  the  possession  in  Quare  Impedit^  as  in  rent,  the 
receiving,  in  common,  the  taking  of  the  profits."  In 
Brokesby  v.  Wickham  {e\  it  is  also  compared  to  rent. 
And  this  analogy  will  be  found  to  be  the  most  perfect; 
the  advowson  is  the  estate,  which  descends,  may  be 
conveyed,  limited,  and  escheats  as  such:  the  present- 
ation, is  the  mode  of  enjoyment,  the  profit  or  rent  of 
the  estate;  and  like  the  rent  or  profit  belongs  to  the 
owner  of  the  estate  at  the  time  it  accrues  in  the  nature 

(a)  Cro,  Eli%.  8ii.  [d)   i  Bro<ivnlo<iu  l^  Gaulsbo' 

{b)  4  Leon^  109.  roughs  16  j* 

(c)  Dyery  282*  {^)    '  Leon^  17. 
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of  a  personal  chattel,  distinct  and  severed  from  the  in- 
heritance :  it  belongs  to  him,  not  as  owner,  but  as  an 
individual. 

These  authorities,  in  which  the  right  of  presenting 
on  a  void  turn  is  treated  as  a  personal  right,  are  not 
confined  to  the  case  of  passing  to  the  executor,  in  the 
event  of  the  patron's  death  during  vacancy.  There  are 
many  others,  in  which  it  is  so  treated.  A  termor  in  the 
advowson  has  a  right  to  present,  though  after  the  term 
has  expired,  to  a  vacancy  which  happened  during  the 
term :  Fitz.  N,  B.  Quare  Impedit^  33  A.  Bro.  Present^ 
ation  a  VEglise^  22, :  and  he  would  be  equally  entitled  to 
the  rents  in  arrear,  of  an  estate  granted  for  the  same  term. 
A  husband  is  entitled  to  present  after  his  wife's  death 
on  an  avoidance  during  his  wife's  lifetime  of  a  church 
of  which  she  had  the  advowson:  Co,  LitL  120 a,  Bro. 
Present,  a  VEglise^  pL  22. :  as  be  would  also  be  entitled 
to  the  arrears  of  rent  of  his  wife's  estate.  It  is  incapable 
of  being  assigned,  Dyer^  288.,  or  released  by  one  joint 
tenant  to  another,  1  Leon^  167.,  as  arrearages  of  rent 
are.  If  the  patron  be  outlawed,  in  trespass,  the  church 
being  void,  the  king  is  entitled,  as  to  the  other  goods 
and  chattels  of  the  outlaw,  and  as  he  would  be  to  the 
rents  of  his  lands.  Bro,  Presentation  a  FEglisej  22. 
Fitz,  N,  B.  34.  Q.  All  these  are  cases  of  advowsons 
in  lay  hands ;  but  a  void  turn  is  treated  in  one  case  as 
a  personal  right,  disannexed  from  the  advowson  when 
in  spiritual  hands.  In  JFV/2.  N.  J3. 34.  N,  it  is  said, 
that  if  a  vicarage  happen  void,  and  before  the  parson 
present,  he  is  made  a  bishop,  &c.|  yet  he  shall  present 
unto  this  vicarage*  J^r  it  was  a  chattel  vested  in  him. 

All  the  authorities  which  I  have  cited  are  uniform,  and 
many  others  might  be  adduced,  to  shew  that  the  right  of 
presentation  is  a  personal  right,  disconnected  from  the 
estate  of  the  advowson,  and  belongs  to  the  person  of  the  • 
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owner;  and  the  last  applies  to  the  case  of  a  spiritual 
person,  and  is  in  point 

But,  on  the  part  of  the  successor,  it  is  argued,  so  far 
as  his  case  is  put  upon  the  ground  of  authority,  that  the 
last  case  is  single  and  unsupported;  and  that  all  the 
others  are  anomalies ;  that,  in  truth,  the  general  rule  is, 
that  the  void  turn  continues  part  of  the  advowson ;  that 
these  exceptions  have  been  introduced  in  all  cases  of 
lay  patronage  without  any  reason  at  all,  though  they 
have  been  too  firmly  established  by  authority  to  be  now 
disturbed ;  but  that  the  general  rule  still  continues,  and 
ought  to  be  maintained,  in  the  case  of  spiritual  advow- 
sons.  Of  course,  the  burthen  of  proving  the  existence 
of  this  rule  lies  on  those  who  assert  it ;  but  the  singu- 
larity of  this  argument,  which  was  urged  at  your  Lord- 
ships' bar,  is,  that  whilst  it  treats  all  the  cases  in  the 
reports  and  books  as  anomalies  and  exceptions  to  a  sup- 
posed general  rule,  without  the  least  authority  for  stating 
that  they  are  exceptions  and  anomalies,  it  asserts  the 
general  rule,  as  will  be  found,  without  any  authority  for 
it,  for  there  is  no  one  case  or  dictum  cited,  which  makes 
any  mention  of  such  a  general  rule. 

But  it  is  contended  that  it  must  be  implied  that  there 
is  such  a  rule,  from  four  cases,  which  lead  to  the 
inference  that  the  next  turn  continues  part  of  the 
advowson. 

One  was,  where  the  incumbent  was  also  patron,  and 
died  seised  in  fee  of  the  advowson,  the  heir  was  held 
entitled  to  present ;  and  it  was  said  that  this  must  be, 
because  the  turn  continued  a  part  of  the  advowson. 
Hall  V.  Bishop  of  fVinton.  (a)  But  this  case  was  de- 
cided, not  on  the  ground  of  the  next  turn  continuing 
parcel  of  the  advowson ;  but  expressly  on  the  ground, 
that  the  descent  to  the  heir,  and  the  fall  of  the  avoidance 
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to  the  executor,  happened  in  one  instant,  and  that  the 
elder  right  should  be  preferred.  The  general  nature 
of  the  interest  which  arises  on  an  avoidance  was  dis- 
tinctly admitted,  and  the  right  of  the  heir  put  upon  a 
ground  which  is  perfectly  consistent  with  it. 

Two  other  cases,  from  which  this  inference  was  raised^ 
were  those  referred  to  in  Co.  Litt.  388  a.  A  bishop 
dies,  a  church  being  vacant  in  his  life,  and  after  his 
decease,  the  king  shall  present,  and  not  the  executor  or 
administrator.  So,  also,  in  the  case  of  the  death  of  a 
tenant  by  knight  service  in  capite^  with  an  advowson 
appendant,  which  has  become  void  in  his  life,  his  heir 
within  age,  the  king  presents,  and  not  the  executor  or 
administrator;  and  this  is  said  to  be  another  proof  that 
the  void  turn  is  still  a  part  of  the  advowson.  But 
though  the  king  omit  to  present  till  he  restore  to  the 
bishop  his  temporalities,  or  till  the  heir  be  of  age,  and 
sue  his  livery  and  hath  it,  the  king  still  has  the  right  to 
present;  and  this  shews  that  in  neither  case  the  void 
turn  remains  parcel  of  the  advowson,  and  belongs  to  the 
person  who  is  owner  of  it.  For  both  these  positions, 
Fitz.  N.  B,  83.  N.  O.  is  an  authority.  Besides,  it  is 
said  in  Co.  Litt.  388  a.,  that  if  the  land  be  holden  of  a 
common  person,  in  that  case  the  executor  shall  present; 
but  if  the  void  turn  were  still  part  of  the  advowson,  why 
should  not  a  common  person,  as  well  as  the  king,  who 
both  take  the  advowson,  exercise  this  right  ?  It  is  quite 
clear,  therefore,  that  neither  of  these  can  be  explained 
by  the  supposed  rule.  We  must  look  for  another  ex- 
planation. Both  are  clearly  referable  to  the  king's 
prerogative,  which  entitles  him,  in  these  special  cases,  to 
this  personal  interest.  It  should  be  observed,  also,  that 
Bx)lL  Abr.  Presentation  a  VEglise^  C  pL  4-.  and  Bro.  Pre* 
sent,  a  PEglise^  10.,  which  state  that  the  king  is  entitled, 
both  state  that  the  bishop's  executors  are  not;  which 
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shews  that  these  great  lawyers,  thought  the  void  turn 
was  disannexed,  and  that  the  successor,  at  all  events, 
had  no  right  whatever. 

A  fourth  case,  from  which  the  inference  of  this  con- 
tinuance of  the  void  turn,  as  part  of  the  advowson,  was 
deduced,  was  that  of  a  conveyance  by  the  crown  of  an 
advowson,  whilst  the  church  was  void,  which,  according 
to  Fitz.  N.  B.  33.  N.,  passes  the  void  turn.  Admitting 
that  authority  to  be  correct  (and  it  is  doubtful,  from 
what  is  said  upon  this  subject  in  Dyer^  328  &),  it  is  a 
question  only  as  to  the  effect  of  the  hinges  grants  and 
never  could  have  arisen,  unless  the  void  turn  had  been 
severed  and  distinct  from  the  advowson. 

The  case,  in  truth,  amounts  to  no  more  than  this, 
that  the  grant  of  an  advowson,  which  involves  in  it  every 
present  and  future  right  of  presentation,  passes  in  the 
case  of  the  crown,  the  next  presentation,  to  a  void  livingi 
which  the  crown  can  grant  (Dyer^  283  a.),  though,  io 
the  case  of  a  subject,  it  would  not ;  for  a  subject  cannot 
grant  over  such  a  personal  right. 

None  of  those  four  cases,  therefore,  which  are  relied 
upon  as  proofs  of  the  existence  of  this  supposed  rule 
(and  there  are  no  others),  in  reality  do  prove  it  at  all, 
and  all  are  capable  of  being  satisfactorily  explained 
upon  another  supposition. 

There  is,  therefore,  as  it  appears  to  me,  a  great  body 
of  authority  in  favour  of  the  position,  that  the  void  turn 
is  a  personal  right  in  all  cases;  and  when  the  cases 
are  investigated,  a  total  absence  of  authority  to  the 
contrary. 

If  it  be  conceded  that  this  interest  is  of  a  personal 
nature,  and  dissevered  from  the  advowson  in  all  casesy  it 
must  be  contended,  that,  in  the  case  of  a  spiritual  person, 
this  personal  interest  or  chattel  will  go  by  succession. 
But  that  is  a  violation  of  the  established  rule,  that  a  cor- 
poration 
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poration  sole  cannot  take  a  chattel  l)y  succession,  whe- 
ther in  possession  or  action.  JFidtwoocTs  case  (a) :  and 
no  authority  can  be  cited  that  this  special  chattel  interest 
is  an  exception. 

I  have  shewn,  therefore,  that  there  is  no  authority  for 
the  alleged  general  rule,  that  the  void  turn  continues 
annexed  to  the  advowson,  and  is  not  of  a  personal  na- 
ture; and  if  it  be  of  a  personal  nature,  there  is  not  only 
no  authority,  but  it  is  against  the  rules  of  law  that  it 
should  pass  to  a  successor. 

Upon  the  hypothesis  in  favour  of  the  successor,  all 
the  decided  cases  are  anomalies ;  upon  that  made  by  the 
personal  representatives  that  the  right  of  presenting  is, 
in  all  cases,  both  of  lay  and  spiritual  patronage,  a  per- 
sonal interest,  we  have  an  uniform  and  consistent  sys- 
tem. As  this  right,  when  in  lay  hands,  is  analogous  to 
rent  in  the  case  of  land ;  so  it  is  when  the  advowson  is 
in  spiritual  hands;  and  as  a  parson  or  prebendary  wha 
resigns,  or  his  executor,  when  he  dies,  is  clearly  entitled 
to  arrearages  of  rent  and  profits  which  accrued  before 
his  resignation  or  death,  (JFY/^.  y.  J5.  122.  D.,  120.  L., 
19  Heii,  6.  4f^,\  so  he  or  his  personal  representative 
ought  to  be  entitled  to  the  right  of  presenting  which  fell 
during  the  same  period. 

Besides,  if  this  anomalous  principle  is  introduced  on 
the  ground  of  the  spiritual  character  of  the  prebendary, 
what  is  to  be  said  of  it  whilst  the  prebend  was  in  lay 
hands,  which  it  clearly  might  have  been  before  the  act 
of  uniformity,  according  to  the  case  of  Bland  v.  Mad- 
dox,  {b)  Is  the  void  turn  to  be  dissevered  or  not,  ac- 
cording as  the  prebendary  is  a  layman  or  ecclesiastic  ? 

It  is  said,  that  this  patronage  is  so  annexed  to  this 
spiritual  corporation  as  to  be  incapable  of  separation 
from  it ;  but  not  only  is  there  no  authority  for  this  po- 
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Renn£ll<     Jj^jj  considered  good  against  themselves.     I  need  not 

refer  yoar  Lordships  to  the  authorities,  further  than  by 

saying,  that  they  are  collected  in  the  reported  cases  in 

the  courts  below. 

And,  indeed,  1  am  at  a  loss  to  see,  in  what  way  the 
alleged  difference,  if  there  be  one,  between  the  qualiiies  of 
an  advowson  in  lay  hands  and  in  those  of  a  spiritual  pro- 
prietor, could  have  arisen.  It  is  highly  .probable^  to  say 
the  least  of  it,  that  all  rectories  were  originally  created 
in. the  hands  of  laymen,  who  received  the  patronage  from 
the  bishop  in  lieu  of  those  lands  which  they  granted  on 
the  foundation  or  endowment  of  a  church ;  and  if  this 
be  so,  what  is  there  to  raise  the  presumption  that  when 
they  afterwards  granted  these  advowsons  to  the  church, 
they  wished  them  to  have  new  properties  and  qualities 
different  from  those  they  had  in  their  own  hands ;  or,  if 
they  did  wish  it,  what  power  had  they  to  communicate 
them  ?  They  could  no  more  alter  the  rules  of  law  and 
make  chattel  interests  be  taken  in  succession  by  a  cor- 
poration sole,  than  they  could  make  the  estate  in  a 
freehold  descend  to  executors.  Succession  in  a  body 
politic  is  inheritance  in  a  body  private  {FulwoocTs  case); 
and  no  grantor  can,  however  much  he  may  wish  it,  limit 
his  estate  against  the  rules  of  law. 

And  supposing  that  there  were  instances  in  which  a 
bishop  or  other  ecclesiastical  person,  and  not  a  layman, 
had  originally  founded  or  endowed  a  church  out  of  the 
lands  belonging  to  him  in  that  character,  and  became 
the  proprietor  of  the  advowson  which  be  or  his  successor 
had  granted  to  the  prebendary,  the  same  difficulty  oc- 
curs in  proving  the  intention  of  the  donor,  and  a  similar 
difficulty  in  carrying  that  intention  into  effect ;  and  if 
these  difficulties  are  overcome,  the  alleged  difference  in 
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the  quality  of  lay  and  spiritual  advowsons  must,  at  all 
events,  be  confined  to  those  very  special  cases  exclusive 
of  all  others. 

The  next  proposition  which  the  authorities  establish 
is,  that  all  personal  rights  and  interests  of  the  nature  of 
property,  and  which  are  not  extinguished  by  death,  vest, 
on  the  decease  of  the  owner,  (with  some  few  exceptions), 
in  his  personal  representatives. 

The  executors  or  administrators  are  not  constituted 
for  the  purpose  of  paying  the  debts  of  the  deceased ; 
their  liability  to  those  debts  is  a  consequence  of  their 
representative  character.  LiU.  s.  S37.  says,  that  **  exe- 
cutors represent  the  person  of  their  testator."  So  Yd- 
vertoHj  103.  is  to  the  same  purpose:  **  He  is  in  law  the 
testator's  assignee."  Wentworth  Off*  Ex.  100.:  As  to 
estate  committed  to  his  trust,  he  may  charge  others  and 
be  charged  himself,  sue  and  be  sued,  as  the  testator 
himself  might.  Shephard^s  Touch.  401.:  Executors 
take,  therefore,  all  the  personal  estate  and  interest  of  the 
testator,  and  are  identified  with  him  in  respect  to  all 
personal  property ;  but  their  obligation  to  pay  debts  is 
only  to  the  extent  of  the  value  of  those  effects  which  are 
valuable.  They  have  all  the  deceased's  effects,  but  they 
are  liable  only  for  assets. 

It  is  a  fallacy  to  suppose  that  they  take  nothing  but 
what  is  valuable,  and  therefore  do  not  take  rights  of 
presentation  to  void  benefices :  a  fallacy  which  has  led 
to  the  argument  that  all  the  cases  in  which  a  personal 
representative  has  taken  a  void  turn,  which  certainly 
cannot  be  sold,  are  unreasonable  anomalies. 

The  31  Ed-JD.S.  c.  11.  s.  1.  puts  administrators,  who 
are  the  deputies  of  the  ordinary,  on  the  same  footing  as 
executors.     Vide  New  Sheph.  Touch.  401. 

To  this  rule,  that  the  personal  representatives  take 
all  the  personal  rights  of  the  deceased,  of  the  nature  of 
property,  there  are  some  exceptions  which  the  common 
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law,  in  the  case  of  private  individuals,  or  the  king's  pre- 
rogative right,  has  established. 

Chattels  touching  the  realty ;  deer  in  a  park ;  fish  in 
a  pond;  evidences  of  title;  heir-looms,  which  go  to  the 
real  representative,  and  the  analogous  case  of  the  orna- 
ments of  a  bishop's  chapel,  which  pass  to  the  successor, 
are  of  the  former  description.  The  right  of  the  crown 
to  the  void  turn,  in  the  case  of  the  tenant  in  capite,  and 
the  bishop,  stated  by  Cokcy  p.  388.  a^  are  instances  of 
the  latter;  and  it  is  to  be  observed,  that  both  those 
instances  are  put  by  him  as  exceptions  to  the  general 
rule  ^^  that  chattels,  as  well  real  as  personal,  shall  go  to 
the  executors  or  administrators."  None  of  the  excepted 
cases  have  any  bearing  upon  this;  there  is  no  men- 
tion any  where  made  of  an  exception  of  tlie  right  in 
question  when  in  spiritual  hands ;  and  it  would  violate 
the  rule  of  law  as  to  succession  by  a  corporation  sole  to 
chattels  if  it  did. 

ft 

My  Lords,  I  must  own  that  it  appears  to  me  to  be 
quite  clear  that  if  this  case  is  to  be  decided,  as  I  con- 
ceive all  similar  cases  ought  to  be,  according  to  the 
rules  deduced  from  former  decisions,  and  legal  prece- 
dents and  principles,  there  is  no  doubt  as  to  the  right  of 
the  personal  representative  of  the  prebendary  to  present 
to  the  void  living.  These  rules  cannot  be  shewn  to  be 
contrary  to  sound  reason  and  just  policy.  We  are  not 
enquiring  whether  other  rules  might  or  might  not  have 
been  more  wise  or  reasonable,  and  whether  the  heir  in 
the  case  of  lay  property,  and  the  successor  in  that  of 
spiritual  property,  might  or  might  not  have  been  likely 
to  exercise  the  right  of  presentation  more  beneficially  to 
the  public  interests.  If  such  an  alteration  is  proper, 
and  it  is  not  my  province  to  enquire  whether  it  is,  it 
must  be  made  by  the  legislature.  What  ground  has  a 
Judge,  says  Lord  Keeper  Henlyy  to  alter  the  law  be- 
cause he  cannot  approve  the  reasons  that  others  have 
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given,  or  may  not  be  able  to  assign  a  satisfactor}' one  18S2. 
himself?  At  present  the  system  is,  at  all  events,  uni-  m  ehouse 
form  and  consistent,  and  uniformity  and  consistency  _  o. 
ought  not  to  be  lightly  sacrificed.  The  law  of  England^ 
which  has  treated  from  the  first,  advowsons  as  property, 
the  founders  or  benefactors  of  churches  havini;  had  the 
patronage  granted  to  them  as  property  for  a  valuable 
consideration,  has  not  relied  upon  the  person  or  cha- 
racter of  the  patron  for  the  due  exercise  of  the  trust; 
but  has  adopted  other  securities  for  that  important  pur- 
pose. The  incorrupt  exercise  of  the  trust  is  secured  by 
the  penalties  against  simony,  and  the  selection  of  a  fit 
clerk  by  the  examination  of  the  ordinary.  Subject  to 
these  provisions,  it  has  left  the  patronage  of  churches 
to  descend,  be  limited,  and  enjoyed  like  other  real 
property. 

For  these  reasons,  I  am  of  opinion  that  the  right  to 
present  to  the  void  turn  passed  to  the  personal  repre- 
sentative of  the  deceased  prebendary. 

Gaselee  J.  This,  my  Lords,  is  not  the  first  occasion 
on  which  my  attention  has  been  called  to  this  question. 
Your  Lordships  are  aware  that  in  the  case  out  of  which 
it  arises  there  have  been  conflicting  judgments  in  the 
Courts  of  King's  Bench  and  Common  Pleas,  and  that 
full  reports  of  these  judgments  are  to  be  found  in 
3  Bingh.  223.,  1 1  B.  Moorcj  139.,  and  7  Bam.  <t  C  153. 

The  case  has  been  since  very  fully  and  ably  argued 
at  your  Lordships'  bar,  and  in  the  course  of  the  several 
discussions  which  it  has  undergone,  I  believe  every 
authority  that  can  be  brought  to  bear  upon  the  subject 
has  been  cited;  and  they  are  all  mentioned  in  the 
Reports  I  have  alluded  to. 

I  shall  therefore  not  trouble  your  Lordships  with 
going  through  them  at  length,  but  shall  state,  as  shortly 
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as  I  can,  the  grounds  upon  which  I  found  my  answer  to 
your  Lordships'  question  in  the  affirmative. 

It  is  extraordinary  that  although  cases  similar  to  the 
present  must  have  happened,  there  are  na  traces  of  any 
such  having  been  made  the  subject  of  legal  investigation ; 
nor  upon  the  best  enquiiy  that  I  can  make,  have  I  been 
able  to  ascertain  what  the  practice  in  such  cases  has 
been. 

It  is  admitted  that  the  general  rule  with  respect  to 
presentative  livings  is,  that  if  after  a  vacancy  the  patron 
of  the  advowson  dies  without  having  presented,  the  right 
of  presentation  to  the  vacant  turn  belongs  to  the  personal 
representative,  and  not  to  the  heir  of  the  patron:  and 
the  reason  given  in  the  books  for  this  is,  that  it  is  a  fruit 
fallen,  a  chattel  severed  from  the  inheritance,  or,  in 
other  words,  that  the  moment  a  church  becomes  vacant 
the  turn  is  separated  and  disannexed  from  the  advowson, 
and  is  vested  in  the  person  of  the  individual  to  whom 
the  advowson  at  that  instant  belongs ;  see  4  Leon.  109. 
Fitz.  N.  B.  33  P.  34  B.  and  34  N.  P.,  and  many  other 
authorities;  and  it  is  so  far  considered  as  disannexed 
from  the  inheritance,  that  the  grant  of  an  advowson 
during  the  vacancy  does  not  carry  the  vacant  turn. 
Where  the  husband  is  tenant  by  the  curtesy,  and 
the  church  becomes  void  during  his  life,  and  he  dies 
before  it  is  filled  up,  yet  the  heir  of  the  wife,  who  takes 
the  advowson,  shall  not  have  the  vacant  turn,  but  the 
husband's  executors.  So,  where  the  wife  is  seised  of 
the  advowson,  and  the  church  being  void,  dies  without 
having  had  issue,  so  that  the  husband  is  not  tenant  by 
the  curtesy,  yet  the  husband  shall  present  to  the  vacant 
turn,  and  not  the  heir  of  the  wife.  Again,  in  the  case 
of  a  termor,  if  a  vacancy  happens  during  the  term,  and 
he  does  not  fill  it  up  during  the  continuance  of  the  term, 
he  is  entitled  to  do  so  after  its  expiration.  And  there 
are  many  cases  which  decide,  that  although  the  grant  of 
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the  next  presentation  be  made  to  a  man  and  his  heirs, 
yet  it  shall  go  to  his  executors  and  not  to  the  heir. 

But  it  is  said  there  are  exceptions  to  this  general  rule : 
one  of  which  is,  that  where  the  patron  is  the  incumbent, 
the  vacancy  occasioned  by  his  death  shall  not  be  filled  up 
by  his  executors,  but  by  his  heir  upon  whom  the  ad* 
Towson  descends ;  and  for  this  is  cited  the  case  of  HaU 
T.  The  Bishop  of  Winchester,  {a)  But  what  is  the  reason 
given  by  the  Court  for  this  ?  It  is,  that  all  is  done  in 
an  instant,  the  descent  to  the  heir  and  the  falling  of 
the  advowson  to  the  executor;  and  that,  where  two 
titles  do  accrue  in  the  same  instant,  the  elder  shall  be 
preferred.  As  in  the  case  of  joint  tenancy,  where  one 
devises  his  part,  the  title  of  the  devisee  and  of  the  sur* 
vivor  happens  in  the  same  instant,  and  the  title  of  the 
survivor  being  the  elder,  shall  be  preferred. 

Another  exception  is  where  the  patron  is  a  bishop,  and 
entitled  to  the  living  in  right  of  his  see;  in  which  case, 
if  the  bishop  dies  {ifter  tlie  vacancy,  and  before  it  is  filled 
up,  the  king,  and  not  the  executors  of  the  bishop,  shall 
present.  Various  reasons  are  given  in  the  books  for 
this  ;  one  is  said  to  be,  for  that  nothing  can  be  taken  for 
the  presentation,  and,  therefore,  it  is  not  assets.  This 
surely  cannot  be  the  reason,  for  if  it  were,  it  would 
apply  to  every  case,  snd  entirely  do  away  with  what  is 
admitted  to  be  the  general  rule  in  presentative  livings. 
Another  reason  given  is,  that  it  is  a  spiritual  trust ;  and, 
consequently,  on  the  vacancy  of  the  see  vested  in  the  king 
as  the  supreme  patron  and  head  of  the  church.  Is  that 
the  reason  ?  The  vacant  turn  is,  by  all  the  authorities, 
considered  as  part  of  the  temporalities  of  the  see.  The 
king  takes  it  as  such.  It  passes  to  a  third  person  by  the 
grant  of  the  temporalities,  and  nothing  can  be  more 
strons  to  shew  that  it  is  considered  as  disannexed  from 
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the  advowson  than  that  if  the  vacancy  remains  unfilled, 
not  only  until  after  the  consecration  of  the  new  bishop,  bat 
after  restitution  of  the  temporalities,  the  vacancy  is  still  to 
be  supplied  by  the  king  or  his  grantee,  and  not  by  the  new 
bishop,  to  whom,  if  not  considered  as  so  disannexed,  it 
would  naturally  pass  as  part  of  the  advowson.  The 
rights  of  the  crown  upon  this  subject  are  stated  in 
JVatsorCs  complete  Incumbent^  cap.  9.  p.  48.  If  the  rule 
be,  that  all  ecclesiastical  patronage  is  a  spiritual  trust, 
and  cannot  be  transferred  into  lay  hands,  what  becomes 
of  the  case  of  an  archbishop's  options,  which  are  to  all 
purposes  considered  as  chattels  and  his  personal  pro- 
perty. He  may  devise  them,  and  if  he  does  not  they 
pass  to  his  personal  representative.  It  is  true,  that  after 
the  vacancy  happens,  the  options  cannot  be  sold ;  and, 
although  it  cannot  be  supposed  that  any  archbishop 
would  sell  it  during  his  lifetime,  yet  there  may  be  cases 
in  which  his  executor  or  administrator  might  be  com- 
pelled to  do  so  before  a  vacancy  happens ;  as,  for  in- 
stance, on  the  application  of  a  residuary  legatee,  or  one 
of  the  next  of  kin. 

A  distinction  is  attempted  to  be  made  between  ec- 
clesiastical and  lay  patronage,  because  it  is  said  that 
in  the  latter  the  church  is  secure  from  an  improper 
person  being  presented  by  the  bishop^s  right  to  refuse 
the  party  presented.  But  there  is,  in  fact,  no  ground 
for  this  distinction.  In  this  very  case  the  administratrix 
claims  only  to  present.  The  bishop  of  Lincoln  is  to 
judge  of  the  fitness  of  the  person  presented.  And  so  it 
is  in  all  presentative  livings,  whether  of  ecclesiastical  or 
lay  patronage.  The  bishop  of  the  diocese  in  which  the 
benefice  is  situate,  is  to  examine  and  decide  upon  the 
fitness  of  the  presentee.  I  am  not  aware  of  any  au- 
thority which  has  determined  that  a  grant  by  an  eccle- 
siastical patron  of  a  presentative  living,  to  which  he  was 
entitled  in  respect  of  his  ecclesiastical  preferment,  is 
void,  although,  of  course,  he  cannot  grant  it  beyond  his 
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own  life.  In  Watsony  p.  53.  it  is  said  to  have  been  held, 
that  a  grant  by  a  bishop  of  an  archdeaconry  for  twenty- 
one  years,  though  void  against  the  successor  and  the 
king,  is  good  as  against  himself.  And  many  of  such 
grants  in  ancient  times  are  to  be  found  in  the  books  of 
entries ;  I  will  not  trespass  upon  your  Lordships'  time  by 
stating  them  at  length,  but  merely  refer  to  the  books 
where  they  are  to  be  found:    The  King  v.  The  Abbot 

of and  Another  (a),  Stanhope  v.  Bishop  of  London 

and  Others  (i),  Webster  v.  Archbishop  of  York  and  Wood- 
rqffe{c\  Hill  v.  Bishop  of  London  and  Others  {d\  Adam- 
son  V.  Bishop  of  Lincoln  and  Others  {e)^  Overton  v. 
Si/ddal  (g),  Bj/ng  v.  Bishop  of  Lincoln  (h).  Although 
there  does  not  appear  to  have  been  any  decision  in  these 
cases,  yet  Mr.  Justice  Ashhiirsty  in  2  Term  Rep.  636., 
says  that  the  forms  of  legal  proceedings  are  evidence  of 
what  the  law  is.  In  one  case,  indeed,  that  of  London  v. 
Southwell  {i)y  the  pleadings  of  which  are  in  WincVs 
Entries^  810.,  it  was  held  that  an  advowson  did  not  pass 
by  a  lease  made  by  a  prebendary,  not  because  the  grant 
of  an  advowson  by  a  spiritual  person  was  illegal,  which, 
if  the  law  were  so,  would  have  been  a  short  answer  to 
the  case,  but  because  the  words  of  the  lease  were  not 
sufficient  to  comprise  it.  And  in  the  case  of  Armiger  v. 
Bishop  of  Norwich  and  HoUand,  the  Court  said,  that  the 
grant  by  a  bishop  of  an  advowson,  though  void  under 
the  1  Eliz.  c.  19.  against  the  successor  and  the  queen, 
was  good  against  the  bishop  whilst  he  continued  to  hold 
the  see.  And  in  Pqyner  v.  Charlton  {k\  it  appears  that 
the  grantee  of  a  dean  and  chapter  of  the  next  avoidance 
recovered  it  in  qtiare  impedit*     Much  stress  has  been 
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laid  by  the  counsel  for  the  Plaintiff  in  error,  in  the  case  of 
Reptngtan  v.  Governors  of  Tanmorih  School  {a\  in  whieh 
it  was  held,  that  in  the  case  of  a  donative  the  n^[litdf 
donation  descends  to  the  heir,  and  that  the  execalDr  his 
no  title,  which  the  Court  said  he  would  have  had  If  it 
had  been  a  presentative  living.  This  case  is  so  y^stj 
miserably  and  scantily  reported,  that  it  is  impdiaUie  to 
ascertain  the  grounds  of  the  decision*  It  does  ti6t 
militate  against  the  general  rule  which  I  have  stated  m 
the  early  part  of  what  I  have  addressed  to  your  Lord- 
ships'  notice,  as  I  have  above  stated,  the  GoQit  in 
giving  their  judgment  in  the  case  of  Bepingian  t.  Tke 
Governors  ofTamwofih  School^  said,  would  have  goviemM 
this  case  if  it  had  been  one  of  a  presentative  living. 

Another  ground  of  objection  taken  to  the  I^aintiff% 
claim  is,  that  admitting  the  vacant  turn  lo  be  a  cbM^, 
still  the  Plaintiff  is  not  entitled  to  present,  because  it  4i 
said  the  prebendary  is  a  sole  corporatio^d,  and  that  ^ 
sole  corporation  cannot  take  a  chattel  by  sncceMioii, 
except  in  the  case  of  the  king. 

That  a  sole  corporation,  except  in  the  cas^'of  tlile 
king,  cannot  take  a  chattel  in  succession,  is  tme^  but 
what  appears  to  be  the  fallacy  of  the  argmnentiti  this 
part  of  the  case  is,  that  the  prebendary  did  not ' take  tlie 
void  turn  by  succession.  The  advowson  goes  ta  tile 
next  prebendary  by  succession;  and  if  the  void  turft 
went  with  it,  it  must  be  as  a  part  of  the  advow96n,  fiyf  if 
disannexed  from  it,  and  a  chattel,  as  it  is  stated  by  the 
authorities  to  be,  he  could  not  take  it*  It  appears  to 
me,  however,  that  the  moment  the  vacancy  happens,  fl 
becomes  a  chattel  vested  in  the  then  prebendary  in  bis 
individual  capacity,  and  passes  to  his  representi^tives  in 
the  same  manner  as  rent  or  any  other  fruit  of  the  pre^ 
bend  which  has  accrued  or  fallen  during  his  lifcfltnie; 
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and  for  this  I  would  refer  to  the  case  cited  in  Mr.  Jus- 
tice Holroi/(r  s  judgment  J  from  Co.  Lit.  99  a.,  and  to  the 
passage  in  FUz.  N.  B.  34.  N.,  that  if  a  vicarage  happen 
to  be  void,  and  before  the  parson  presents  he  be  made 
a  bishop,  yet  he  shall  present  to  the  vicarage,  because  it 
was  a  chattel  vested  in  him. 

With  respect  to  any  distinction  that  arises  from  the 
form  of  the  presentation  of  the  last  incumbent,  which  is  set 
put  in  3  Bingh.  279.,  supposing  your  Lordships  can  take 
notice  of  it,  which  I  apprehend  your  Lordships  cannot, 
framed  as  the  record  in  this  case  is,  in  which  the  patron 
states  himself  to  be  prebendary  of  tlie  prebend  of  South 
Grantham^  anciently  founded  in  the  cathedral  church  of 
Sarunij  and  in  right  of  that  prebend  the  true  and  un- 
doubted patron  of  the  rectory  of  fVelbi/  in  the  county  of 
Lincoln^  in  the  diocese  of  Lincolnj  I  am  not  aware  of 
any  determination  that  so  much  need  be  stated,  or  that 
the  common  form  which  is  to  be  found  in  1  Bum,  EccL 
XaiWj  150.,  would  not  be  sufficient.  That  form  runs 
thus :  "  I  Sir  W,  P.  JB.,  true  and  undoubted  patron  of 
the  rectory  of  the  parish  church  of  ,  in  the 

county  of  ,  and  in  your  diocese  of  ,  now 

vacant  by  the  death  of  A.  B.  the  last  incumbent  thereof," 
&c.;  but  though  that  form  be  necessary  where  the  pre- 
sentation is  made  by  the  prebendary  himself,  it  does  not 
follow  that,  because  the  administratrix  cannot  use  that 
precise  form,  she  cannot  present  at  all.  In  the  common 
case  the  executor  or  administrator  cannot  use  the  precise 
form  used  by  the  patron.  It  must  of  course  be  adapted  to 
the  particular  situation  of  the  party.  In  considering  the 
answer  I  shall  give  to  your  Lordships'  question,  I  have 
confined  myself  to  the  matters  contained  in  this  record. 
Of  the  several  documents  stated  in  the  judgment  of  the 
noble  Lord  who  was  Chief  Justice  of  the  Court  of  Com* 
mon  Pleas  when  the  case  was  determined  in  that  court, 
we  have  no  judicial  notice.     They  were  not,  they  could 
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1832.        not,  have   been   given  in  evidence   upon  this  record. 
1^^  '"        Nothine:  decisive  can  be  drawn  from  the  general  history 
V.  of  the  foundation  of  prebendai  churches,  or  the  appro- 

RsMNELu  priation  of  livings  to  them ;  there  does  not  appear  to 
have  been  any  general  mode  of  appropriation ;  they  are 
stated  to  have  been  made  to  the  body,  or  to  some  one 
particular  member  of  it.  Of  what  was  the  course  pur* 
sued  in  the  case  before  us  we  have  no  judicial  notice, 
nor  any  evidence,  either  judicially  or  otherwise,  respect^- 
ing  the  will  of  the  founder.  Under  these  circumstances, 
therefore,  in  a  case  admitted  to  be  of  the  first  impres* 
sion,  and  upon  which  no  precise  authority  can  be  found, 
it  seems  to  me  that  the  safest  course  is  to  follow  the  ge- 
neral rule  applicable  to  presentative  benefices.  My 
humble  answer  to  your  Lordships'  question  is,  that  the 
right  of  presentation  belongs  to  the  personal  represent- 
ative. 

LiTTLEDALE  J.  coucurred  with  the  majority  of  the 
Judges;  intimating,  that  he  saw  no  reason  for  alceriog 
the  opinion  he  gave  in  the  court  below. 

Park  J.  When  the  case  out  of  which  the  question 
propounded  by  your  Lordships  for  the  opinion  of  hb 
Majesty's  Judges  first  came  before  the  Court  of  Common 
Pleas  I  took  infinite  pains  by  reading  much  in  eccle- 
siastical history,  by  consulting  our  text  writers  (for  as  to 
decided  cases  there  are  none),  and  after  that,  after  hearing 
two  very  elaborate  arguments  at  the  bar,  and  long  consult- 
ations which  the  th^n  Lord  Chief  Justice  of  the  Common 
Pleas,  I  came  to  the  conclusion  that  Mrs.  Rennell^  as  ad- 
ministratrix of  her  deceased  husband,  was  not  entitled 
to  that  which  she  claimed ;  and  in  giving  which  opinion 
I  am  happy  to  say  I  concurred  with  Lord  Chief  Justice 
Best  (now  one  of  your  Lordships'  house),  and  Mr.  Jus- 
tice Burroughy  a  man  who  for  legal  knowledge  and  sound 
and  correct  understanding  was  of  no  ordinary  size.    To 
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err  in  judgment  with  two  such  Judges,  if  err  we  did, 
can  be  no  disgrace  to  any  man.  When  this  case  wa$ 
removed  from  the  Common  Pleas  into  the  Kind's  Bench 
by  writ  of  error,  three  of  the  learned  Judges  of  that 
Court  reversed  the  judgment  of  the  Court  below  against 
the  opinion  of  Lord  Tenterden  the  Chief  Justice.  So 
here  again  the  Judges  were  three  to  one  against  the 
judgment ;  thus  four  Judges  were  opposed  to  four,  and 
therefore  we  need  not  wonder  that  this  case  has  found 
its  way  into  your  Lordships'  house.  I  have  again  heard 
this  case  argued  with  great  learning  and  ability  at  this 
bar.  I  have  considered  every  argument,  and  studied 
the  judgments  of  my  different  leained  brethren,  and 
the  authorities  they  have  quoted ;  and  though  I  do  not 
deny  that  my  mind  has  now  and  then  fluctuated,  which 
great  learning  and  great  ingenuity  at  the  bar  will  fre- 
quently occasion,  I  have  arrived  at  the  same  conclusion 
I  did  in  the  Common  Pleas,  namely,  that  the  admi- 
nistratrix of  Mr.  Bennell  is  not  entitled  to  the  presents- 
ation  to  the  church  in  question,  the  advowson  of  which 
belonged  to  Mr.  Rennell  as  prebendary  in  right  of  his 
prebend  in  the  church  of  Saiisbwy,  and  that  is  the 
answer  I  propose  to  give  to  your  Lordships'  question. 
Before  I  enter  into  the  argument,  which  must  be  almost 
a  repetition  of  what  I  formerly  delivered,  and  which  is 
now  in  print,  I  hope  I  may  be  allowed  to  assert,  that 
had  any  thing  passed  either  in  the  Court  of  King^s 
Bench  or  in  this  House  which  had  convinced  my  under- 
standing that  my  former  opinion  was  erroneous,  I  should 
be  one  of  the  first  to  acknowledge  my  mistake  and  to 
retract  my  judgment  I  have  done  so  on  two  other 
occasions  in  this  House,  and  shall  never  be  ashamed  to 
make  such  an  avowal,  for  none  but  a  weak,  nay  a  wicked 
mind  will  persist  in  error  if  the  understanding  and  more 
matured  reflection  convince  a  person  that  he  has  before 
formed  a  wrong  judgment.    It  is  admitted^  then,  that  it  is 
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not  necessary  for  your  Lordships  to  decide  upon  this 
record  who  has  the  right  of  presentation  to  the  living  in 
question.     The  point  is,  whether  Mrs.  Rennell^  as  ad- 
ministratrix to  her  deceased  husband  (which  must  be 
in  his  natural  capacity),  has  established  her  claim  to  a 
living  the  advowson  of  which  belonged  to  her  deceased 
husband  in  right  of  his  prebend  of  South  Gi-antham? 
Not  that  upon  that  question  I  have  not  a  clear  opinion, 
for  I  do  not  think  it  goes  to  the  crown,  as  it  was  surmised 
it  did,  but  I  think  it  goes  to  his  successor  in  the  staU 
or  prebend  in  the  church  of  Salisbury.    A  point  has  been 
much  insisted  and  argued  upon,  which  seems  to  me  to 
be  the  foundation  of  all  the  misconception  in  this  case ; 
but  it  is  a  point  upon  which  there  is  no  difference  of 
opinion,  namely,  that  in  the  case  of  lay  patronage  in 
the  events  which  have  happened,  the  patron  dying  after 
the  actual  vacancy,  the  personal  representative,  and  not 
the  heir,  would  have  been  entitled  to  the  presentation, 
because  in  merely  lay  patronage  the  church  having  be- 
come vacant  in  the  lifetime  of  the  last  possessor,  it 
thereby  became  a  chattel,  went  to  the  executor  as  per- 
sonal property,  being  severed,  and  therefore  no  longer 
remained  with  the  advowson  as  a  part  of  the  possessions 
of  the  heir  of  the  person  seised  of  the  advowson ;  and 
in  that  case  it  is  a  mere  question  between  the  represent- 
atives of  the  same  patron.     Of  this  law  there  is  now  no 
doubt,  grounded  upon  the  authority  of  decisions  and  of 
a  practice  long  known,  although  I  own  I  cannot  state 
or  discover  any  reason  very  satisfactory  to  myself  for 
deciding  that  the  void  turn  in  the  lifetime  of  the  patron 
is  a  mere  chattel,  when  the  question  arises  between  the 
heir  and  the  executor  of  a  natural  person.     For  Lord 
Coke,  in  his  first  Inst.  S88.fir.  says,  **  that  such  a  turn  is 
not  assets,"  and  therefore  nothing  can  be  made  of  it  for 
the  payment  of  debts :  therefore  the  rule  between  heir 
and  executor  cannot  depend  upon  considerations  of  that 
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sort.  But  I  agree  with  Lord  Tejiterden  that  the  want 
of  a  satisfactory  reason  is  not  a  sufficient  ground  for 
overturning  a  practice  long  established.  This,  however, 
in  my  way  of  considering  this  case,  leaves  the  point  still 
open ;  and  I  cannot  find  from  any  of  my  learned 
brethren  in  any  court  who  have  judicially  given  any 
opinion,  nor  from  any  industry  displayed  at  the  bar  in 
the  courts  below,  or  in  this  House,  nor  from  my  own 
laborious  reading  and  research  upon  this  subject,  that 
in  any  court  in  England  has  such  a  case  in  specie  ever 
been  decided.  The  question  is,  in  my  view,  whether 
lay  and  spiritual  patronage  are  not  to  be  considered  as 
standing  upon  a  very  different  footing.  That  facts 
similar  to  those  which  have  occurred  in  this  case  must 
have  existed  many  hundred  times,  no  man  can  doubt; 
and  that  ecclesiastical  patrons  thought  it  clear  one  way 
or  other,  must  be  the  reason  why  no  decision  upon  such 
a  point  is  to  be  found  in  our  books.  I  myself  verily 
believe  that  till  this  claim  was  set  up  no  spiritual  person 
ever  imagined  that  those  rights  which  a  man  held  jure 
ecclesia  merely  could  be  exercised  by  others  after  his 
death,  the  words  of  the  grant  to  such  a  person  being 
**  we  duly  and  canonically  invest  you  (not  your  exe*- 
cutor,  &c.)  in  and  to  the  said  prebend  and  canonry, 
and  invest  you  with  all  and  singular  the  rights,  mem^- 
bers^  privileges,  and  appurtenances  thereunto  belong*- 
ing;''  otherwise  one  cannot  but  think  that  in  500  or 
600  years  such  a  claim  would  have  been  contested  and 
the  point  by  some  legal  decision  ascertained.  No  dis^ 
tinction  can  be  more  broadly  drawn  in  the  whole  law  of 
England  than  that  between  the  lay  and  spiritual  function 
and  character ;  even  the  variety  of  cases  and  statutes 
t)uoted  by  my  learned  brothers,  who  have  gone  before 
me,  and  which  I  shall  not  fatigue  the  House  oy  wading 
through,   establish   tlie   distinction.      Certain  personal 
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rights  belong  to  one  of  these  characters  which  do  not 
belong  to  the  other. 

The  transmission  of  church  property  also  stands 
under  very  different  considerations  from  the  traosmis- 
sion  of  lay  property.  For  instance,  a  person  seised  of  a 
freehold  right  is  said  to  be  seised  in  his  demesne  (Uijffee: 
a  clergyman,  as  in  this  declaration,  is  said  to  be  seised 
ia  his  demesne  as  of  fee  in  right  <rf  his  prebend  or 
canonry.  I  cannot  deny  that  many  of  the  evils  and  ab- 
surdities, which  I  contemplate  by  giving  effect  to  Mr. 
RennelPs  claim,  will  also  arise  in  lay  patronage ;  because 
it  must  be  admitted,  that  by  giving  the  presentation  to 
the  personal  representative  of  a  lay  patron,  it  may  fidi 
to  a  very  inferior  person  to  present ;  but  this  evil  arises 
out  of  the  unfortunate  situation  in  which  lay  patronage 
stands,  but  which,  I  contend,  ought  not  to  be  carried 
one  single  point  further,  especially  where  the  rule  hardly 
applies,  the  lay  patron  acting  in  his  natural^  the  oth^  in 
a  politic  or  cojporate  character. 

What  was  the  origin  of  lay  patronage?  I  have 
looked  much  into  it,  and  the  result  of  all  my  researches 
is  this,  —  that  it  arose  in  the  infancy  of  society,  and 
under  these  circumstances,  that  though  the  appointment 
of  fit  persons  to  officiate  throughout  a  diocese  was  ori- 
ginally in  the  bishop,  yet  when  lords  of  manors  and 
other  great  men  of  old  were  willing  to  build  churches, 
and  to  endow  them  with  glebes  and  mansion-houses  lor 
the  accommodation  of  fixed  and  resident  ministers,  the 
bishops,  for  the  encouragement  of  such  pious  undertake 
ings,  were  content  that  those  munificent  persons  should 
have  the  nomination  to  churches  so  built  and  endowed 
by  them,  reserving  to  themselves  still  the  right  of  judg- 
ing of  the  fitness  of  the  persons  so  nominated.  <^  Si  quif 
ecclesiam  cum  assensu  diocesaui  construxerit,  ei  jus 
Ipatronatus  acquiritur ; "  and  hence  have  followed  all  the 
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consequences  to  a  mere  lay  possession  or  property* 
Chattels,  where  chattels  go  to  the  executor  ;  the  rights  of 
the  heir  to  the  heir,  in  cases  where,  by  the  common  law, 
the  rights  of  the  heir  were  paramount  to  those  of  the  per- 
sonal representative.  But  still  the  question  recurs.  Do 
those  rules  apply  to  the  spiritual  patron,  and  can  the 
rights  and  property  which  belong  to  his  politic  cha- 
racter be  dealt  with  as  if  he  were  a  private  person  ?  Of 
this  there  can  be  no  doubt,  that  in  our  law,  now,  and,  I 
hope,  ever,  lay  and  spiritual  patronage  will  be  upon  a 
very  different  footing. 

Bishop  Gibsofij  in  his  Codex,  p.  757.,  decisively  makes 
this  distinction.  That  very  learned  prelate  says,  —  and 
bis  authority  upon  subjects  of  this  nature  has  always 
been  considered  as  entitled  to  great  respect,  —  ^^  The 
right  or  property  which  the  patron  has  in  an  advowson 
will  not  warrant  a  plea,  as  it  is  in  temporal  property,  (of 
course,  therefore,  the  bishop  is  contrasting  it  with  an 
advowson  in  spiritual  hands,)  that  he  is  seised  in  do^ 
minico  suo  ut  de  Jeado,  but  only  de  Jeodo"  The  reason 
of  which  is  given  by  Lord  Coke,  Co.  Lit.  17.,  because  that 
inheritance  (viz.  an  advowson)  savoureth  not  de  domo, 
and  cannot  serve  for  sustenance  either  of  himself  or  his 
household,  nor  can  any  thing  be  received  of  the  same 
(or  defraying  of  charges.  And  in  the  case  of  London 
y.  The  Ckvrch  of  SoutktDell{a)y  where  the  words  of  the 
lease  were,  commodities,  emoluments,  profits,  and  ad- 
vantages to  the  prebend  belonging,  it  was  adjudged  that 
the  advowson  did  not  pass  by  the  said  words ;  because, 
said  the  Court,  all  the  words  used  imply  things  gain- 
ful, which  is  contrary  to  the  nature  of  an  advowson  re- 
gularly. Why  is  this  so  ?  I  say  it  is  so  because  an 
advowson  in  the  hands  of  a  sole  corporator,  a  church* 
man,  is  not  a  matter  of  profit,  but  of  naked  trust  merely) 
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1SS2.       dud  ihe  churchman  who  has  an  advowaon  appendant  to 

^'■^'  ^       an  ecclesiastical  difimity,  has  it  as  a  mere  matter  of  trus^ 

V,  injure  ecelesice^  which  he  can  only  exerdse  tot  the  benefit 

nxiiK£LLr     and  advantage  of  the  church  of  which  he  is  a  member^ 

and  of  which  only  as  a  member  of  the  church,  could  he 

have  a  right  to  dispose.     Mr.  RenneUy  therefore,  had 

only  a  right  as  member  of  the  church  of  Salidmrgf  and 

the  moment  he  expired,  all  his  rights  as  a  member  of 

that  church  ceased.     Suppose,  instead  of  his  death,  be 

had  resigned  his  prebend  in  South  Grantkamy  having 

omitted  to  fill  up  this  living,  could  it  have  been  for  a 

moment  alleged  that  he  still  had  a  right  to  it  as  Jruit 

JaUen  during  his  holding  the  prebend. 

:  Am  I  right  in  stating  to  your  Lordships  that  this  is  & 
matter  of  trust  only,  for  upon  that,  much  of  the  argiH 
ment  has  turned  ?  I  wish  to  found  myself  again  upon : 
the  authority  of  Bishop  Gibson*  On  this  poinV  ^ 
pp.  757)  758.,  founding  himself  on  the  authority  of  Lord 
CokCf  even  in  cases  of  lay  guardian  in  socage,  ihe  pattwa 
shall  not  present  to  an  advowson,  because  he  can  take 
nothbig  for  it,  and  by  consequence  he  cannot  account  for 
it;  and  by  the  law  he  can  meddle  with  nothing  be 
cannot  account  for.  Which  said  doctrine  and  the  plaiA 
tendency  thereof  are  exactly  agreeable,  not  only  to  the 
nature  of  advowsons,  which  are  merely  a  trust  vested  ia 
the  hands  of  the  patrons,  by  consent  of  the  h\s\iop^f(sr 
the  good  of  the  church  and  of  religion^  but  also  to  the 
express  letter  of  the  canon  law,  the  rule  of  which  is^jus 
patronatus  cum  sit  spirituali  annexum  vendi  vel  emi  nan 
potest.  In  another  place,  the  bishop  says,  they  are 
mere  trusts  for  the  benefit  of  meti*s  souls. 

If  this  be  so  in  the  origin  of  these  things^  even  as  te 
lay  patronage,  however  the  exercise  of  the  right  of  sell- 
ing advowsons  and  next  presentations,  when  the  churches 
are  full,  may  have  grown  up,  am  I  not  right  in  stating 
to  your  Lordships  that  great  difference  exists  between 
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lay  and  ecclesiastical  patronage;  and  though  it  may  now 
be  impossible  to  shake  the  custom  of  making  profit  of 
adrowsons  in  the  hands  of  laymen,  the  other  has  always 
been  considered  as  a  mere  trust,  to  be  exercised  by  the 
patron  for  the  benefit  of  the  church,  for  the  due  dis- 
charge of  which  he  alone  is  to  look,  which  he  alone  is 
competent  to  consider  with  a  view  to  the  welfare  and 
advantage  of  religion,  in  this  respect  committed  to  his 
sole  care,  and  upon  which  his  personal  representative 
may  be  absolutely  unable  to  form  a  judgment. 

It  may  appear  to  your  Lordships  a  low  and  unfit 
argument  to  state  to  this  house,  but  when  I  gave  my 
judgment  in  the  Court  below,  I  thought,  and  I  think  so 
still,  that  it  is  one  of  vital  importance  to  the  interests  of 
that  church,  which  every  good  man  must  love  and 
revere,  and  to  which  I  have  never  received  a  specious 
answer,  except  that  the  same  inconvenience  may  occur 
in  lay  patronage,  and  which  I  admit,  —  Suppose  a  pre^ 
bendary  dies  insolvent  as  wel)  as  intestate,  and  that  all  his 
next  of  kin,  as  they  probably  would  in  such  a  case,  re- 
nounced administration,  and  that  his  butcher,  baker,  or 
other  inferior  tradesman,  being  a  creditor,  took  out 
administration  :  must  such  a  person  present  ?  is  such  a 
person  capable  of  forming  a  correct  judgment  of  a 
person  fit  for  the  care  of  souls  ?  and  yet  I  defy  the  in* 
genuity  of  man  to  get  out  of  the  dilemma ;  for  if  Mrs« 
RermeU  is  to  present,  the  butcher  or  baker  milst,  under 
the  circumstances  supposed,  have  exactly  the  same  right. 
I  lament  that  the  same  consequences  would  follow  in  lay 
patronage,  but  I  am  quite  sure  till  compelled  by  the 
judgment  of  your  Lordships'  house,  I  cannot  consist- 
ently with  my  feelings  to  your  Lordships  nor  to  myself 
declaring  a  judicial  opinion,  advise  that  such  lamentable 
consequences  should  be  carried  one  step  further.  Thdt 
the  presentation  now  under  consideration  is  not  assets 
of  value  is  quite  clear ;  it  may  be  a  chattel,  but  in  the 
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hands  of  an  ecclesiastic,  a  chattel  of  mere  trust.  It 
is  admitted  by  every  Judge  and  by  every  counsel  that 
has  spoken  upon  this  subject,  that  there  is  a  total  silence 
of  our  law  books  during  the  whole  period  of  our  ascer* 
tained  law  of  Englandf  upon  this  precise  point,  although 
circumstances  similar  to  the  present  must  have  existed 
many  times,  and  this  to  me  is  a  strong  convincing  proof 
that  till  these  days  of  novelty  no  such  idea  was  ever 
entertained  upon  this  question,  and  I  verily  believe  that 
no  man  now  living  ever  before  heard  of  such  a  claim 
being  advanced.  Nothing  I  think  can  be  put  in  a 
stronger  light  than  was  done  by  my  learned  brother 
Burrough  when  this  case  was  before  the  Court  of  Conip 
mon  Pleas.  The  allegations  of  this  declaration  are, 
that  the  late  prebendary  in  his  lifetime  and  at  his  death- 
was  seised  of  the  prebend  or  canonry  founded  in  the 
church  of  Sarum^  with  its  appurtenances,  to  which  said 
prebend  the  advowson  of  the  said  rectory  of  the  parish 
church  of  Welby  belongs,  in  his  demesne,  as  of  fee,  in 
right  of  the  said  prebend  or  canonry.  By  the  lav  of 
England^  a  prebendary  or  canon  is  an  ecclesiastical  sola 
corporation.  As  such  he  can  have  no  heir,  he  can  have 
no  personal  representative :  as  such,  his  prebendal 
rights  or  property  cannot  go  either  to  his  natural  heir  or 
to  his  personal  representative.  Where  then  must  they 
go  ?  to  his  successor.  In  their  corporate  capacities  in 
estimation  of  law,  the  predecessor  and  successor  being 
one,  it  is  a  continuance  of  the  same  corporate  body. 
A  prebendary  or  canon  is  a  corporator  in  two  respects ; 
in  one  respect,  as  a  member  of  the  corporation  of  dean 
and  canons.  He  is  one  of  the  chapter,  having  sedem  in 
£cclesia  et  vocem  in  capitulo :  and  he  is  a  corporator  sole 
as  prebendary.  In  every  relation  in  which  he  stands  to 
the  church,  he  is  a  corporator. 

I  do  not  presume  to  state  to  your  Lordships  any 
thing  particular  respecting  the  constitution  of  this  canomy 
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vf  South  Grantham,  though  much  pains  have  been  taken 
respecting  it  by  Lord  C.  J.  Best  and  Mr.  J.  Burrough  in 
the  Court  below ;  because,  though  there  be  no  doubt  of 
the  authenticity  of  the  documents  from  whence  their 
information  was  drawn,  yet  we  are  not  judicially  in* 
formed  of  the  foundation  of  this  particular  prebend. 
When,  therefore,  in  this  declaration,  the  prebendary  is 
said  to  be  seised  in  his  demesne  as  of  fee  in  right  of  his 
canonry,  it  cannot  be  meant  a  seisin  to  him  and  his 
heirs ;  for,  as  a  canon,  he  has  no  heir,  it  must  therefore 
mean  to  him  and  his  successors*  We  find,  in  all  our 
law  books,  the  same  law  that  I  have  above  stated  as  to 
ecclesiastical  sole  corporations,  from .  the  highest  to  the 
lowest  ^rder  of  the  church.  Thus  it  is  always  said,  the 
freehold  is  vested  in  the  spiritual  incumbent;  but  if  we 
CDuld  suppose  it  vested  in  him  in  his  natural  capacity  on 
his  death,  it  might  descend  to  his  heir,  which  cannot  be; 
the  law  has,  therefore,  wisely  ordained,  that  the  spiritual 
person,  as  such,  shall  never  die,  any  more  than  the  king, 
by  making  him  and  his  successors  a  corporation.  By 
which  means,  all  rights  are  preserved  entire  to  the  suc- 
cessor :  for  the  present  incumbent  of  a  spiritual  charge 
and  bis  predecessor,  who  lived  centuries  ago,  are^  in 
law,  one  and  the  same  person ;  but  if  the  personal  re- 
presentative, or  even  the  natural  heir  were  to  intervene, 
the  succession  would  be  broken.    1  Black.  Com^  470. 

The  position  of  Lord  Tenierden  agreeing  with  the 
majority  of  the  Court  of  Common  Pleas,  though  differ- 
ing from  his  own  more  immediate  brethren,  has  put  this 
case  in  a  strong  and  luminous  point  of  view.  **  It  is 
clear,"  says  his  Lordship,  **  that  the  administratrix  can- 
not present  in  right  of  the  prebend,  because  the  prebend 
18  not  vested  in  her.  I^  therefore,  she  be  allowed  to 
present,  she  must  present  in  a  right  difierent  from  that 
in  which  the  intestate  would  have  presented,  and  this 
will  not  be  confi>rmabIe  to  the  general  rights  of  an  ad- 
ministrator, 
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ministrator,  which  are  those  only  that  belonged  to  th^ 
person  or  personal  property  of  the  intestate.  She  is  die 
administratrix  of  the  personal  rights  and  property  of  the 
intestate;  but  I  find  no  authority  for  saying  that  she  is 
the  administratrix  of  his  pcditic  rights  or  proper^  also^ 
If,  in  the  case  before  the  Court,  it  be  held  that  the  ad^ 
tninistratrix  is  entitled  to  present,  it  cannot  be  denied 
that  a  right  generally  annexed  to  i  prebend  will,  in  the 
particular  instance,  be  exercised  not  merely  by  a  person 
who  has  not  the  prebend,  but  by  a  person  claimiog  as  tf 
he  from  whom  the  title  is  derived,  and  who  had  the 
advowson  in  his  politic  capacity  only,  had  in  part  h^ 
ft  in  his  natural  capacity ;  a  decision  to  this  efiect  will 
be  contrary  to  the  nature  of  the  right/' 

Some  stress  was  laid  in  arguing  this  case  upon  the 
Stat  of  21  Hen.  8.  c.  11.,  and  I  own  I  was  at  first  im- 
pressed with  the  argument  arising  upon  it  But,  upoA 
considering  the  statute,  and  the  motive  for  msiking  it^  it 
now  appears  to  me  to  have  no  bearing  upon  the  case. 
The  statute  was  made  at  the  dawn  of  the  refbrmation; 
and  it  appears  that  the  then  heads  of  tbecharcb,  fellow* 
ing  in  that  respect  the  example  of  the  see  of  Rome,  ex* 
ercised  or  endeavoured  to  keep  in  their  bands  the 
temporalties  of  the  church,  which  belonged  ta  them  ia 
their  corporate  character,  whether  aggr^ate  or  uolif 
an  unreasonable  time  for  their  private  benefit^  Cor  the 
great  ruin  and  impoverishment  of  persona  appointed; to 
livings :  the  statute  deprived  them  of  that  right,  and  gave 
the  benefit  to  the  new  incumbent  from  the  death  of  the 
last,  and  to  the  executors  of  such  new  incumbent  if  fae 
should  happen  to  die  before  he  realised  those  interests 
which  the  statute  thus  gave  to  him.  Much  stress  has 
also  been  laid,  both  at  your  Lordships'  bar  and  at  the 
bar  of  the  Courts  below,  by  the  options  of  the  archbi* 
shops,  which  I  admit  are  allowed  to  be  the  snbfect  of 
devise,  and  may  go  to  executors.    But^  I  anawer^  ibef 
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are  anomalies  in  the  law,  and  the  exception  proves  the 
general  rule.  They  were  originally,  Mr.  Justice  Black" 
stone  thinks,  derived  from  the  legative  power  formerly 
annexed  by  the  popes  to  the  metropolitan  of  Canterbiuyp 
and  that  right  has  been  continued  to  the  archbishops  in 
their  respective  provinces  of  Canterbury  and  York  even 
after  the  power  of  the  popes  has  ceased  in  this  country. 
But  all  these  anomalies,  I  again  repeat,  support  my 
general  argument  to  shew  that  the  rights  of  lay  and 
ecclesiastical  persons  stand  upon  a  totally  diflferent 
foundation,  and  tliat  the  law,  attaching  as  it  may  upon 
property  of  this  description  in  the  hands  of  a  lay  person, 
does  not  attach  upon  the  same  species  of  property  in 
the  hands  of  one  who  holds  jure  ecclesia. 

The  case  from  2  Wils.  150.,  Repington  v.  The  Go^ 
vemors  of  Tamworth  School  has  been  much  pressed,  but 
it  is  di£Scult  to  ascertain  the  grounds  of  that  judgment ; 
ii  was  a  case  of  a  donative,  and  Lord  Tenterden  thinks 
that  the  decision  may  have  proceeded  on  the  ground 
that  the  Court  thought  the  rule  as  to  presentative  bene* 
fices  in  lay  hands  not  well  founded,  and,  therefore,  not 
to  be  extended.  A  donative,  however,  is  of  a  very  pe* 
culiar  nalure;  and,  therefore,  any  decision  respecting 
that  may  be  considered  as  anamolous  also«  And^  in- 
deed, Mr.  Justice  Elackstone^  speaking  of  donatives, 
considers  them  as  exceptions;  for  be  says,  these  ex- 
ceptions to  general  rules  and  common  right  are  ever 
looked  upon  by  the  law  in  an  unfiivourable  view,  anil 
construed  as  stricdy  as  possible*  If,  therefore,  the 
patron  (of  a  donative)  in  whom  such  peculiar  right  re- 
sides does  once  give  up  that  right,  (by  presenting  his 
clerk  to  the  bishop,  and  procuring  institution  and  in- 
duction,) the  law,  which  loves  uniformity,  will  interpret 
it  to  be  done  with  an  intention  of  giving  it  up  for  ever, 
and  will,  therefore,  reduce  it  to  the  standard  of  other 
ecclesiastical  livings.     The  ground  of  my  opinion  is, 
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that  this  species  of  interest  m  the  case  of  spiritiial  pa-' 
trons,  whether  aggregate  or  sole,  is  a  mere  personal 
trust  to  be  exercised  by  him  or  them  in  the  spiritual 
character  which  he  cannot,  consistently  with  his  high 
duty  if  he  be  a  sole  corporator,  either  devolve  upon 
another  during  his  life,  or  at  his  death  leave  to  be  ex- 
ercised by  his  heir  or  personal  representative.  He  holds 
Jure  ecclesics^  and  in  that  right  only ;  and  if  he  had  it 
not  in  that  right,  he  could  not  have  it  at  all ;  and  when 
he  dies,  all  his  rights,  powers,  and  privileges  derived 
from  the  church  absolutely  cease  as  if  he  bad  never  ex- 
isted. This  is  no  new  notion;  for  that  laborious  and 
learned  writer  upon  ecclesiastical  law,  Dr.  Burtiy  in  his 
voL  iL  7th  ed.  p.  92.,  tit.  Deans  and  Chapters^  —  Dr. 
GodcHphviy  having  said  that  after  the  death  d^  ^  pre- 
bendary the  dean  and  chapter  shall  have  the  profits,  but 
by  the  statute  28  Hen.  8.  *^  the  profits  of  a  prebend  diir^ 
ing  the  vacation  shall  go  to  the  successor,**  —  Dr.  BiitU 
reconciles  this  apparent  contradiction  thus,  whieh  bears 
on  the  discussion  now  before  your  Lordships :  '^  the 
issues  of  those  possessions,  which  he  has  in  cottimOd 
with  the  rest  of  the  chapter,  (that  is,  a  corporation  ag^ 
gregate,)  shall  after  his  death  be  divided  amongst  the 
surviving  members  of  the  chapter;  but  the  profits  of 
those  possessions,  which  he  has  in  his  separate  ea:padty 
as  a  sole  corporation  of  himself,  shall  be  and  eiiui^  to 
successor."  Dr.  Bum  seems  well  supported  in  this  dis:* 
tinction  by  the  case  of  Young  v.  Lynch,  (a) 

Therefore,  if  a  member  of  a  chapter,  which  is  an  ag- 
gregate corporation,  should  die  after  a  living  had  become 
vacant,  it  seems  to  me  that  his  personal  representative 
might  as  well  contend  for  a  voice  in  the  chapter  as  to 
the  filling  it  up,  as  that  such  representative  might  have 
it  to  himself  exclusively,  where  a  living  belonged  to  him 


(a)  Sajer  Rip.  8^- 


iH  TUB  Second  Year  of  WILLIAM  IV. 


««7 


as  a  sole  corporator  merely ;  although  Dr.  Bwti  more 
justly  says,  it  would  go  to  the  surviving  members  of  the 
chapter ;  in  the  other  to  the  successor.  When  Bishop 
Gibson  says,  ^^  advowsons  may  be  granted  by  deed  or 
will,''  &c.  he  is  evidently  speaking  of  lay  patronage  only, 
for  he  adds,  ^'  This  general  rule  is  to  be  understood 
with  limitations,  that  it  extends  not  to  ecclesiastical  per- 
sons of  any  kind  or  degree  who  are  seised  of  advowsons 
in  right  of  their  churches ;  all  these  being  restrained  as 
to  bishops  by  stat*  1  Eliz.^  and  next  by  13  Eliz.  from 
making  any  grants  but  of  things  corporeal,  of  which  a  rent 
or  annual  profit  may  be  reserved  ;  and  of  that  sort  ad- 
vowsons and  n^xt  avoidances,  which  are  incorporeal  and 
lie  in  grant  cannot  he."  This  distinction  between  laity 
and  clergy  pervades  every  page  of  our  ecclesiastical  his* 
tory,  and  those  well  versed  in  the  history  of  our  vener- 
able church  will  immediately  recognise  the  justice  and 
accuracy  of  those  principles  I  have  been  endeavouring 
to  establish.  It  is  well  known  that,  in  the  early  periods 
of  the  church  history  of  this  country,  the  parochia  or 
parish  was  the  episcopal  district.  The  bishop  and  his 
clergy  lived  together  at  the  cathedral  church,  and  all  the 
tithes  and  oblations  of  the  faithful  were  brought  into  a 
common  fund  for  tlie  support  of  the  bishop  and  his  col- 
lege of  presbyters  and  deacons,  for  the  repair  and  omit- 
ment  of  the  church,  and  for  other  works  of  piety  and 
charity.  At  this  timci  and  in  the  infancy  of  society, 
the  stated  ordinances  of  religion  were  performed  only  in 
these  single  choirs,  to  which  the  people  of  each  whole 
diocese  or  parochia  resorted,  especially  at  the  more 
solemn  seasons  of  devotion.  But,  in  order  to  supply 
the  inconvenience  of  distance  from  the  mother  church, 
the  bishop  was  wont  to  send  forth  some  of  his  clergy  to 
preach  and  dispense  the  word  and  sacraments;  and 
these  missionaries  returned  to  give  the  bishop  a  due 
account  of  their  labours  and  success.     As  the  wants  of 
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,  jfwhere  they  had  the  patronage  given  them,  as^ 
a^66in'{iehsaifon  for  having  built  and  endowed  churches, 
ahd  nlitice  the  origin  of  lay  patronage,  as  before  sbewn,)^ 
soih^  hy  the 'bishops  to  the  prebendal  body  at  large, 
sohie  ib  idne  particular  member  of  the  body,  all  whid^ 
ttfky  be  seen  by  those  who  will  take  the  trouble  of  look- 
lAglhtb'  the  ancient  records  of  the  church.     Tl^as,  these 
cniii^es  which  were  not  in  lay  hands,  became  pre»j 
bifhiDitts,  and  the  supply  of  the  duty  was  left  to  diej 
a^^t^^te  corporation  where  the  perpeti^l   iiiijvowsoa 
was  in  the  whole  community  of  the  dean  and  cbap- 
tef^V'or  to  that  sole  corporation  or  sin;^Ie  caiibn  or, 
ijfebendary,  who  was  to  have  his  prebend  or  exnibhioii 
mta  It     In  process  of  time  the  representative  curates,, 
wno  were  to  account  for  their  profits,  aha  only  to  re* 
ceive  ia  small  stipend  for  their  services,  were  "iso  ill  pafo, 
that  the  bishop  obliired  his  clercnr,  who  hafl  socH  ad- 
vowsons,  to  retain  fit  and  able  c^pellaps,  yicars,  or 
cttrflt^  (for  these  are  all  nearly  of  the  same  import)! 
with  a  competent  salary.     This  (ailing,  the  bishop  again 
interfered,  and  obliged  the  clergy,  (that  is,  tfie  chapters,  * 
o^'tne  single  prebendary,  in  whom  the  perpetual  advow^ 
s6lfi  In  fight  of  the  chapter,  or  in  right  of'His  prebend, 
of  which  he  was  seiseA  Jure  ecclesia  was  vested,}  to  ma^e 
the  presentation  to  spiritual  persons  to  be  ehdowra  and. 
instituted,  who  should  thenceforth  have  no  more  de- 
pendence  upon  their  spiritual  than  others  Ka(|  upon  tineir ' 
lay  patrons,  with  a  conipetent  maintenance  to  1)e  as- 
sighed  by  the  bishop.     Much  of  this  information  may 
b^  inferred  from  the  statutes  ISBich*^.  c.  6.  and  the' 
^Hen.^.  r.  12.     I  have  not  thought  it  necessary,  in 
glVihg  this  detail  to  your  Lordships,  to  k'efer  to  ^uthort* 
til»r;^  f>at  what  I  have  advanced  will  be  foiirid^  as  the 
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early  history  of  our  church  in  various  books  well  wojrtbj^  liSIf* 
the  attention  of  the  curious,  such  as  Spdnum  de.non.  ^•^•■' '-^ 
iemerandis  Ecdesiis^  Bishop  KermeU  on  Impropriation^  _  9. 

and  Btam^  tit  Appropriation.  But  I  have  presumed  to.  .  ^.'^"*; 
trouble  .your  Lordships  with  this  short  history  of  the 
churchy  because  it  seems  to  me  to  prove  inoontrovertibly 
that  what  is  thus  vested  in  the  church  for  spiritual  pur-, 
poses  vests  in  them  as  a  body  politic,  and  can  never  be^ 
allowed  to  fall  into  the  common  private  stock  of  the, 
body  at  large,  or  of  the  individual  sole  corporator. 
And  it  will  be  found  that  what  is  said  of  the  church  at, 
large  is  no  less  true  of  the  church  of  Salisbury^  as  was 
luminously  shewn  by  Lord  Wynford  and  Mr.  Justice, 
6urrough  in  the  court  below. 

Thus,  then,  an  ecclesiastical  person  during  his  incum-, 
bency  is  entitled  to  all  the  profits  that  may  fall  of  a 
chattel  nature.     But  when  a  living  fiills  vacant,  to  which 
he  has  a  presentation  in  right  of  his  church,  as  it  is  not 
a  matter  of  profit,  he  merely  presents  quasi  incumbent 

I  have  shewn  to  your  Lordships,  that  the  living  in 
the  present  case  was  probably  endowed  out  of  the  pre- 
bend, or  the  advowson  attached  to  the  prebend  of  South 
Grantham ;  in  either  case  the  prebendary,  as  a  sole  cor- 
porator  for  the  time  being,  has  the  right  of  presentation ; 
and  upon  the  avoidance,  he  may  present  in  right  of  hi^ 
church ;  he  presents  as  a  trustee ;  the  trust  is  personal^ 
without  profit,  and  cannot  be  transmitted. 

How,  then,  can  a  private  personal  representative  of  a 
deceased  prependary,  who  dies  after  avoidance,  but  be- 
fore presentation,  claim  the  presentation  ?  Is  it  that  he 
makes  it  a  chose  in  action,  out  of  which  to  pay  the  debts 
of  testator  or  intestate?  That  cannot  be,  for  it  is  not 
assets.  Does  he  claim  to  present  because  this  trust  bad 
devolved  upon  him,  or,  as  it  were,  became  vested  in,  the 
testator  or  intestate?    The  trust  has  indeed  devolved 
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^ppQ.  him,  but  not  in  his  own  right ;  but  as  the  declar- 
ation truly  states,  in  right  of.  his  prebend ;  the  present- 
ation is  in  him,  not  for  his  own  use  or  benefit,  but  for 
t})e  Use  and  benefit  of  the  church,  confided  to  his  spi- 
ritual^  not  to  lay  hands,  for  the  dignity  and  ornaoient  of 
tho  church,  —  a  trust  which  he,  and  he  only,  must 
execute  upon  his  great  personal  responsibility,  for  the 
cilfe  of  spuls,  and  for  the  advancement  of  the  interests 
x>f  religion,  —  a  duty  which  his  personal  representatiye 
in  his  natural  capacity  cannot,  in  law,  be  deemed  quali- 
$ed  to  discharge. 

I  fear  I  have  fatigued  your  Lordships  with  the  length 
of  th^  ailment ;  but  as  some  of  my  brethren  unfortu- 
nately differ  from  me,  1  could  not  satisfy  my  conscienee 
l^(j>n,  the  great,  and,  as  I  think,  awfully  momentovB 
<|iji9stioq,  without  satisfying  your  lordships  that  I  have 
XiQl  come  to  the  conclusion  I  have  done  without  mo$t 
Anxious  consideration  and  deep  research,  Th^  result, 
Itjben,  of  my  opinion  is  this,  that  whatever  is  att^iched  to 
s  s[Hritual,  sole,  politic  body,  sinks  with  the  death  Qr  re- 
signation of  the  party  who  possesses  that  right,      .  t 

Baxlsv  B*  As  the  opinion  I  delivered  whei;i|  this  case 
was  before  the  Court  of  King's  Bench,  is  in  p^nt,  and 
fis  I  see  no  reason  to  vary  from  any  of  the  grpqnds  upon 
Mrhich  that  opinion  was  founded,  I  shall  pot,  be  voblig^ 
to  detain  your  Lordships  at  any  consideral?!^  length.  I 
tak^  the  general  rule,  with  the  single  exception  ,9!  bene- 
fices in  the  gift  of  bishops,  to  be,  that  when  ^  benefice 
becomes  vacant,  the  right  to  present  is  imm^iately  d^ 
tached  from  the  estate  which  gives  that  right ;  it  vests  as 
a  mere  personal  power  of  presenting  in  the  individual 
who  had  the  right  of  patronage  at  the  time  that  vacancy 
occurred,  and  will  continue  in  him  and  his  personal  re- 
^  presetil:atiy,es>  let  what  will  become  of  the  estate  which 
f^e  9W^  m\^U,  T^ierefore,  if  th^  right  to  present  to 
--a  ;  ^/  an 
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an  advowson  appendant,  or  an  advowson  in  gross,  whenf        iiBiS^. 
a  vacancy  occurs,  be  in  tenant  in  fee  or  tenant  in  tail,     ^^  ^^tii 
and  he  die  without  presenting,  though  the  estate  will  t. 

pass  to  his  heir  or  devisee  in  the  one  case,  and  to  thii  R**N*tt. 
issue  in  tail  or  remainder-man  in  the  other,  the  right  to 
present  will  devolve  upon  his  executor  or  administrator. 
F.  N.  B.  SS.  P.  84.  B.  Co.  Litt.  388.  Dy.  MStt. 
«1  Hen.  7.  pi  6.  Bro.  Present,  a  FEglise,  84.  If  the 
right  to  present  when  a  vacancy  occurs  be  in  tenant  jntr 
attter  vie^  or  in  a  termor^  and  before  he  present  cesttm 
que  vie  dies,  or  the  term  expires,  so  that  the  estate  which 
gave  him  the  right  to  present  is  gone,  that  right  ne- 
vertheless remains  in  him,  and  he  may  stSl  present. 
F.  N.  B.  84  B. '  Bro.  Pres.  a  FEglise,  22.  Again,  if  hd^ 
band  and  wife  be  seised  in  fee  or  in  tail,  or  in  right  of 
dower,  in  right  of  the  wife,  and  the  church  become  void, 
and  the  wife  die  before  the  husband  present,  though  the 
lee  descends  upon  her  heir,  or  the  estate  tail  passes  to 
the  heir  in  tail,  or  the  estate  in  dower  ceases,  the  right 
to  present  remains  in  the  husband.  21  Hen.  6.  B. 
38  Hen.  6.  S6.  B.  14  Hen.  4.  12.  Bro.  Pres.  a  PEgli$ey 
pi.  22.  Co.  Liu.  120.  And  if  a  vicarage  become  va- 
cant, and  the  person  to  whom  the  right  of  present- 
ing belong  be  made  bankrupt  (whereby  his  right  in 
the  patronage  ceases,)  he  shall  nevertheless  present* 
F.  N.  B.  34.  N.  So,  had  Mr.  Rennell  been  presented  to  a 
bishopric,  would  he  have  lost  the  right  ?  The  general 
mle,  however,  is  not  disputed ;  but  its  application  to  the 
present  case  is  denied,  and  the  ground  of  that  denial  is, 
first,  because  Mr.  Rennell  was  a  spiritual  corporation, 
and  had  this  right  of  presentation  annexed  to  a  spiritual 
dignity,  and  clothed  with  a  spiritual  trust  My  answer 
is,  that  though  Mr.  Bennett  was  a  spriritual  person, 
the  dignity  to  which  the  right  of  presentadon  was  at* 
tached,  was  not  in  its  creation  spiritual ;  and,  that  if  it 
were,  it  was  not  clothed  with  any  spiritaal  trdst    Mr. 
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,  i^Si?.       iRi's  dignity  was  a  prebend  only ;  and  at  common  law  a 

MiteHdu^     im/man  might  he  prebendary.    Bland  v.  Maddox.{a)    A 

IT.  prebendary  has  no  cure  of  souls;  he  is  called  **  pre- 

fiHTniftTLt.      bendary/'  because  his  duty  isprebere  auxilium  episcopa, 
He  has  his  possessions  annexed  to  his  prebend  to  enable 
him  to  provide  for  himself  and  his  family.    It  is  only  by 
the  restraining  statutes  that  he  is  prevented  from  alien- 
ating, with  consent  of  patron  and  ordinary,  all  his  pos- 
sessions to  the  disherison  of  his  successor ;  and  he  has 
of  himself  the  full  power  of  alienating  them  so  as  to 
bind  himself;  and  it  is  not  of  necessity  that  he  should 
hdve  any  possessions.      3  Rep.  75  b.     Dy.  61  6.  pL  SO. 
SO  Ed.  3.  26.     2  Roll.  Ab.  34.1.     It  is  only  under  IS  & 
14  CaY.  2.  c.  4.  s.  14.  that  he  need  be  in  holy  orders* 
^^    6ut  admitting  that  a  prebend  were  a  spirituai  dignity, 
'does  it  follow  that  church  preferment  in  the  gift  of  the 
prebendary  in  right  of  his  prebend,  is  clothed  with  e 
spiritual  trust  ?     Is  the  spiritual  preferment  to  which  A 
l>ishop  is  entitled  in  right  of  his  see,  clothed  with  any 
^spiritual  trust  ?    May  he  not  grant  away  the  next  avoid- 
lince  of  any  church,  though  the  advowson  be  in  gross, 
which  he  as  bishop  is  entitled  to  fill,  or  as  many  avoidr 
iihces  as  shall  happen  within  his  own  time?  and  will  not 
^^hch  grant  bind  himself?    Watson  says  he  may  make  the 
gi'ant,  and  it  will  bind  him.    Watson^  c.  10.  p*  135,  4^ 
"e.  45.  p.  873.     If  an  advowson  be  appendant  to  ta:  mtiQOr 
'Usually  let,  and  a  lease  be  made  thereof^  it  will,  at  all 
events,  bind  the  bishop  who  made  it,  and  his  lessee  shall 
present.   Gibson^  793.  says,  "  Advowsons  may  be  granted 
by  deed  or  will,  either  for  the  inheritance,  ot  one  cr 
more  turns.      But   this    extends    not  to  ecclesiastical 
persons  seised  in  right  of  their  churches,  nor  to  colleges 
or  hospitals  seised  in  right  of  their  charter;  for  they  are 
60.  far  restrained  by  the  statutes  of  Eliz.,  that  their  grapts, 

(a)  Cro,  Eliz,  79.  -  ^    - 
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though  confirmed,  will  not  bind  their  successors.  B^t 
they  will  bind  the  grantors  for  their  own  times."  And 
if  it  be  made  conformably  to  the  statutes,  it  will  bind 
the  successors.  Watson^  c.  10.  p.  12J7.,  c.  45.  p.  875, 
876.  In  Smallwoody.  Bishop  of  Coventry  {a)^  the  bishop 
had  made  a  grant  of  the  next  avoidance  of  an  arch- 
deaconry, (a  spiritual  dignit}',)  and  he  afterwards  dis- 
turbed the  grantee ;  the  grantee  died,  and  his  executor 
brought  a  quare  impedit^  and  the  bishop's  grant  was  held 
good,  and  tiie  executors  had  judgment.  In  Foord^s 
case  (£),  a  prebendary  of  this  very  church  made  a  lease 
of  a  rectory,  parcel  of  his  prebend,  for  seventy  year^. 
The  dean  and  chapter  confirmed  it  for  fifty-one  years. 
The  successor  disputed  it  within  fifty-one  years.  Watson 
says,  it  would  have  been  good  for  his  own  time  without 
confirmation;  Watson^  ^S\.\  and  all  the  Court  (except 
Griffin\  held  it  good  for  fifty-one  years.  In  London  v. 
Chapter  (^Southwell  {c\  where  plaintiff  claimed  in  quar£ 
impcdit  as  lessee  of  a  prebend  to  which  the  advowson 
belonged^  the  question  was,  whether  the  lease  had  words 
sufficient  to  carry  the  prebend  or  not ;  and  it  was  only 
because  the  words  were  not  sufficient,  that  the  decision 
was  against  the  Plaintiff.  Presentations  to  a  vicarage 
belonig  of  common  right  to  the  parson ;  but  by  consent 
of  patron  and  ordinary  he  may  grant  it  to  another: 
F.  N.  B,  34.  a.  The  case  oSSharrock  v.  Boucher  {d)  seems 
to  shew  the  distinction  between  what  is  clothed  with  a 
spiritual  trust,  and  what  is  not;  and  what  may  be 
alienated,  and  what  cannot.  A  prebendary  leased  his 
prebend  for  three  lives,  and  whether  that  passed  the 
right  to  fill  up  the  office  of  commissary  within  the  pre- 
bend was  the  question ;   the  judges  agreed  it  did  not, 


(  a  )   Cro.  JSiiz,  ao7 . 

{h)   I  Anderson^  AT'     5^^' 
8i.     Djerf  338^.     Cro.    Eiiz. 
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LSM.        if  die  right  belonged  to  liis  sp^titaal  functions;  biitoD 
tbat  point  they  were  divided. 

Tie  only  remaining  point  is  founded  upon  the  role 
wliitli  prevails  in  the  case  of  the  king  and  a  bishop^ 
aind  a  supposed  analogy  between  that  case  and  thi^ 
When  m  bishop  dies^  leaving  a  church  in  bis  gift 
ymeanii  the  king  is  to  present^  not  the  executors  of 
the  bishop.  And  if  this  rule  be  founded  upon  the 
spiritual  character  of  the  act  of  presenting^  it  is  an 
afithority  in  this  case;  if  it  be  founded  on  the  r^ 
latSbn  between  the  bishop  and  the  king»  and  is  referred 
t»^the  king^s  prerogative,  it  is  not.  And  I  am  of 
opinion  it  is  referable  to  the  relation  between  the  bishop 
0id  the  king,  and  to  the  kmg's  prerogative.  The  king 
k^ihe  sovereign  patron  of  every  bishopric :  17  Ed.  ft.  40. 
And  though  he  gives  the  chapter  leave  to  elect,  the 
patronage  is  in  him :  17  Ed.  5.  40.  And  upon  the  death 
of  aibisbop^  the  see  comes  to  the  king  as  the  bishop  left 
it;  and  if  the  deanery  or  a  stall  be  left  Tacant^  the 
kiogg  shall  fill  it  up:  17  Ed.  S.  40.  A  prebendmry  of 
jAergcmUy^  the  bishop  (of  St.  D(md!s\  died.  The 
tdbporalities  were  seized  into  the  king's  hands ;  a  new 
bishop  was  appointed,  and  filled  up  the  stall.  The  king 
brought  quare  impeditj  and  it  was  adjudged  that  he  had 
th^  right;  and  a  writ  was  awarded  to  the  bishop:  Bex 
wi  Bishop  cf  St.  Daoid^Sj  50  Ed.  3.  26.  The  tempor- 
aiifies  came  to  the  king  as  founder  by  prescr^moo: 
Mali.  65.  n.  to  pi.  I.  And  this  is  so  high  a  prenogative, 
and  so  far  united  to  and  inseparable  from  the  crowii» 
that  a  subject  <^annot  claim  it  by  grant  or  prescription : 
Mali.  OB.  n.  to  pi.  6.  And  if  the  king  die,  sede  vacantCj 
the  succeeding  king  shall  have  the '  temporalities,  not 
the  king's  executor :  Mall.  65.  n.  topi.  4.  Bro.  Chattels^  2. 
2  Boll.  Abr.  211.  And  if  the  king  die,  leaving  a  church 
▼Old,  the  succeeding  king  shall  present:  Semb.  Mall.  65. 
pi.  4.   and    Mall.  42.  pL  16.    Bro.  Chattels^  2.    2  Boll. 

Air. 
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j4br.  211.     And  this,  though  the  cborch  bedune  jMiicl-       I8t$.C 
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in  the  bishop's  life,  and  though  the  new  bishop  has^^oed 
out  living  out  of  the  king's  hands  before  the  king>pire-  tn- 

sents:  Mail.  65. pi.  5.  fVatsen,  73.  F.  N.  B.  88.  n.  2  Bffi.  ftw»«*^^ 
Abr.  343.  pL  5*  In  the  case  of  a  bishopf  ic,  tberefcMre^  4f  ^ 
the  bishop  dies,  whatever  spiritual  pci^ferment  in  thfef 
gift  of  the  bishop  was  vacant  at  the  bishop's  death,  and'' 
whatever  shall  become  vacant  till  the  see  is  filled  up» 
devolves  upon  the  crown,  and  is  inseparable  frpniiUif 
crown,  so  that  the  crown  cannot  grant  it  away ;  and  m, 
case  of  the  demise  of  the  crown,  it  will  pass^  ui^Xo.fi^l 
executors  of  the  deceased  king,  but  will  ^ccompaoy  ihi^ 
crown,  and  go  to  the  succeeding  king.  Upon  tki^ 
two  observations  occur,  one,  that  in  the  case  of:  tk^ 
crowi^,  and  in  die  case  of  the  crown  only,  ct^aiolgi 
corporator,  which  the  king  is,  take  a  chattel  by  suc;^ 
cession;  so  tliat,  what  is  the  rule  in  the  Jiing'syCAtq 
where  the  right  to  present  may,  by  reason  of  the  priif< 
rogative,  pass  from  bishop  to  king,  from  king  t^r 
king,  will  not  apply  to  the  case  of  a  prebendary  wl|eM 
there  is  no  such  prerogative,  to  pass  the  right.  frofR 
prebendary  to  prebendary:  16  Fin.  Q..  14.  17  Vin^  %4 
The  other,  that  what  is  the  case  of  the  crown  witb.isM 
ference  to  &  bishop  who  holds  per  baroniam^  is  thje  c^ 
with  every  other  tenant  in  capite,  where  the  .tepfa^y9  j^ 
reason  of  infancy  in  the  heir,  becomes  as  it  wq<^^u^ 
pended,  and  the  tenancy  returns  in  wcMrdsJup  to  itb;^, 
king.  Co.  Lit.  3SS.  a.  is  express  upon  this  pointy  and  )m^ 
puts  the  two  cases  together,  that  of  tlie  king*s  tenant  it^ 
cctpitcy  and  that  of  a  bishop's.  If  the  king's  ,tenapt  by 
knight's  service  in  capite  be  seised  of  a  m^or  to  whl^ 
an  advowson  is  appendant,  and  the  church  become  vg44 
and  the  tenant  die,  (leaving  his  heir  in  .ward,)  the  jiii^g 
shall  present,  not  the  executor.  And  if  a  chur^i  ;i«r 
the  gift  of  a  bishop,  become  void,  and  the  bisbif)  4^ 
the  king  shall  present,  not  the  execator;  Go.I^^*  38$.,f^ 
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I8SR2.  'Xfae  rif^V  diereibre,  of  the  Icings  m  tbe  eiLse  of  a 
biidiopTU^  appears  to  me  to  be  referable  not  to  the 
qskftaal  character  of  the  person  from  whom  the  right 
edmes,  but  to  the  kmg's'  prerogative,  because  it  obtains 
bqufldly  in  the  case  of  every  tenant  in  capites  whether  he 
iie^a  spiritual  person  or  not.  Upon  the  whole,  therefore, 
Iv^m  of  opinion  that  the  general  rule  is,  that  if  a  cburdh 
Joeeomes  vacant,  and  the  patron  die,  the  right  to  jpresHit 
devolves  upon  his  executor.  That  this  is  the  rale  a}so^ 
where  a  prebendary  in  right  of  his  church  i^  patron, 
tecHoae,  until  the  statute  of  Car.^.^  (18  &  14  C^.£. 
h.i4. 1. 14^)  it  was  not  necessary  a  prebendary  should  be 
arlsplritnai  person;  and,  because,  in  the  case  of  spiritual 
persons,  their  right  to  present  to  churches  is  temporal, 
nbt  spiritual,  inasmuch  as  they  may  grant  it  atway;  before 
a  vacancy  occurs,  as  they  may  their  other  temporal 
possessions;  and  diat  the  excepted  case  of' a  bishop^'is 
liot  qsplicaUe  to  other  spiritual  persons  seised  -of/ad- 
vowsona  in  right  of  their  dignities  or  cbtirches,niMca|ite 
the  case  of  a  bishop  is  referred  to  the  prerogative  tf 
the  crown,  which  enables  the  crown  to  take  »  <5lMit(erta 
succession,  and  to  the  relation  in  which  the  crown  stands 
to  a  bishop,  the  bishop  being  tenaht  in  ocqsite  tb  the 
crown,  not  to  the  spiritual  character  of  the  bishop,  iior 
to  any  spiritual  nature  in  the  right.  My  answer^  there- 
fore, to  the  question  proposed  by  your  Lordships  is^ 
that  in  the  case  that  question  propounds,  the  right  of 
presenting  belongs  to  the  executor  of  the  prebeiid^. 

TiKDAL  C.  J.  My  Lords,  upon  the  best  considei^ 
adon  I  ican  bring  to  this  case,  I  have  come  to  the  con- 
dnsion,  that  the  right  of  pres^tation  belongs  to  the 
personal  representative  of  the  late  prebendary;  but  at 
the  same  time  I  am  ready  to  admit  it  is  after  consider- 
abkedbubt  upon  the  question  which  has  been  submitted 
to  US' bj^yoor  Lordships;  v 

If 
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If  I  felt  myself  «t  liberty  to  look  al  "die'fb^iculfli^  mSSL 
foundation  of  this  prebendal  stall,  or  to  eonsider$|(B^kMi 
general  principles,  what  might  be  most*  fitting  land  ea(<^ 
pedient  in  tiie  case  of  patronage  belonging  to  an -ecolev 
siastical  corporation,  such  as  is  a  prebendaryv^  IJboifld 
bring  myself  without  difficulty  to  the  coi^dasioa  ihat 
the  right  to  fill  up  the  term  which  was  vaeant  at>ito 
time  of  the  late  prebendary's  death,  ought ^toi^kmdni 
ppon  his  successor,  and  not  to  go  to  his  persoatd'^^ 
presentative.  vi.W> 

But  neither  upon  the  abstract  question  propondibj^ 
ydur  Lordships^  nor  upon  the  facts  stated  on  tbei  record 
ia  this  case,  can  I  take  judicial  notice,  either  sofqlhs 
piroumstances  attending  the  original  foandatiou- of^.dii| 
prefaend,  the  endowment  thereof  with  this  paiticuhnr 
odvc^son,  or  the  form  of  presentation  which'  has  been 
jused  and  adopted  on  occasion  of  former  vacancies^   '^oq 

And  as  to  any  considerations  deriired  from^gimeiid 
expediences  I  feel  myself  restrained  from  entering^  into 
them,  because  thet*e  appears  to  me  to  be  an  analogy  df 
sufficient  strength  and  certainty,  to  bring  t^  presedt 
case  within  the  reach  of  acknowledged  principles  i  of  Isv^ 
arid  the  ^authority  of  various  decided  cases.      *  -   f^  p  'O 

It  is  «pbn  the  ground  of  this  analogy  wbidi  exista 
between  the  present  case  and  those  principles 'and  author 
rities  that  I  feel  myself  bound  to  concur  in  dhte  opimoit 
which  has  been  expressed  fay  the  niajority  cifhas  Md4 
jesty's  Judges :  thinking  it  a  safer  course^npon  tfaiq 
occasion,  as  I  find  has  been  the  opinion  of  other  Judges 
from  the  earliest  periods  of  the  law  to  adhere  Co  itiy 
rule  which  can  be  safely  inferred  from  the  cases,  ralheir 
than  to  substitute  another,  although  it  may  appear  npoh^ 
general  principles  more  reasonable  and  more  just./"/ >/yr 

I  assume  it  to  be  settled  law,  admitting  of  rim -/^uliik^ 
or  dispute,  and  not  requiring  to  be  suppo(rtaA-kgr5Sci« 
ference  to   any   authorities,    that;  #here[  ini<^9dpAwaOQ^ 

pre- 
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presemiUive  is  vested  in  any  p^von  in  bis  natural  capa- 
cky,  either  in  fee  or  for  life,  and  the  church  becomes 
void,  and  the  owner  dies  after  such  avoidance  withoat 
making  any  appointment,  the  right  to  appoint  to  the 
vacant  turn  belongs  to  the  execuCor,  and  not  to  the 
heir,  or  to  the  next  owner  of  the  advowson.  Indeed^ 
so  clearly  is  this  principle  recognized,  that  all  the  books 
concur  in  calling  this  vacant  turn  a  chattel  vested  in  &e 
testator.   {FUz.  N.  B.  S3  P.  34  N.    4  Leon.  109.) 

In  the  case  in  Fitz»  N»  B.  S3  P.  it  is  stated,  that  if  a  man 
be  seised  of  an  advowson  in  fee,  in  gross,  or  in  fee  append- 
ant unto  a  manor,  and  the  advowson  becomes  void,  and 
he  dieth,  his  executor  shall  present,  and  not  bis  heir,  be- 
cause it  was  a  chattel  vested  and  severed  Jrom  tiie  manor. 
If  the  chattel  is  severed  from  the  manor  in  that  case^  why 
may  it  not  be  consid^ed  as  severed  from  the  prebend  m 
this?  And  if  once  severed,  it  is  difficult  to  assign  any 
legal  principle  upon  which  it  can  be  remitted.  >  Unless, 
therefore,  some  solid  ground  can  be  laid  down,  upon 
which  a  distinction  can  be  made  between  a  prebaidArf 
seised  of  the  advowson  in  right  of  his  prebend,  add  a 
person  seised  in  his  own  natural  right  of  a  manor  is 
which  an  advowson  is  appendant,  there  can  be  no 
doubt  but  the  case  falls  within  the  general  ml^,  that 
the  right  to  present  is  a  chattel  interest,  and  would  go 
to  his  personal  representative.  It  will  be  advisable, 
therefore,  to  refer  to  some  of  the  cases  and  principles 
which  carry  the  analogy  more  closely  to  the  particular 
question  now  under  discussion. 

In  Fitz.  N.B,  34  N.  is  found  this  case;  if  a  Ticarage 
happen  void,  and  before  the  parson  present  he  is  made 
a  bishop,  &c.  yet  he  shall  present  unto  this  vioiu'age,  be- 
cause it  is  a  chattel  vested  in  him.  The  autliority  referred 
to  is  24  JBdw.  3.  26. ;  but  the  case,  which  is  not  to  be 
found  in  the  Year  Book,  will  be  found  inserted  nearly 
in  the  same  words  in  Eltz.  Abr.  Q^are  Imp.  22.     In 

that 
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that  case,  as  in  the  present,  the  patrcm  was  seised  in        1SS9* 
jur4  ecdeske :   and   notwithstanding  he  oeased  to  be     «^  ' 
rector^  he  still  carried  with  hire  in  bis  natural  cap^itj      _    o* 
tbia  chattel  interest,   the  right  of  appointing  to  the 
vacancy.     In  that  case  it  was  held  that  the  chattel  inr 
terest  which  had  once  vested  in  him,  did  not  afterwards 
reunite  with  the  corporation  sole^  the  parson*     That 
caoe  appears  to  me  to  be  a  direct  authority  upon  the 
present  question,  to  this  extent;  that  if  the  living  had 
become  void,  and  the  preliendary  bod  vacated  the  pre^ 
bend»  the  right  of  appointment  would  have  belonged  to 
him,  not  to  his  successor.     If  so,  and  he  still  retained 
the  right  to  appoint,  notwithstanding  his  loss   of  the 
prebend,  on  what  principle  shall  his  death  be  held  to 
FeilQite  the  presentation  with  the  prebend  from  which  it! 
has  once  been  severed  ?  The  case  in  2  BoU  Abr.  S^6»  F# 
plf.4.  shews  the  law,  where  the  avoidance  of  a  vicarage 
happens  after  the  vacancy  of  the  rectory,  and  before  the 
new  rectior  is  appointed.     *^  If  the  parson  has  the  right 
tp  present  to  the  vicarage,  yet  if  the  vicarage  becomes 
>^id  during  the  vacancy  of  the  parsonage,  the  patron  of 
Uie  fkarsonage  shall  present."     So  that  although  the 
rector  be  In  the  nature  of  an  ecclesiastical  corporation 
Hol^)  9ad  although  the  rector  be  seised  of  this  right  of 
presentation  jwe  ecclesice^  yet  it  shall  not  devolve  to  th^ 
fiiuoeessoi*;   but  if  it  happen  £«/{ire  the  vacancy,   the 
former  rector  shall  still  appoiot,  if  during  the  vacancy^ 
the  patroB.    Both  whidi  cases  are  strong  to  shew,  there 
is  no  indissoluble  union  between  the  right  of  present>- 
ation  and  the  prebend  itself. 

To  which  may  be  added  the  case  stated  in  Fitz,  N.  B* 
33  P.  "  that  if  a  bishop  die  seised  of  a  manor  to  which 
an  odvowsoB  is  appendant,  and  the  advowson  happen 
void  before  his  death,  the  king  shall  present  unto  the 
same  by  reason  of  the  temporalities,  andnoi  thebishop^s 
executory*    The  reason  is  that  the  king  •takes  the  teoH 

poralities 
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'\%ii.       plibraliti^  by' reason  of  bis  prerogative,  and  the  temi 
TM  ttifbrfi     'l^"^'Wg  bhte  vested  in  bim,  cabnot  be  got  out  of  him  but 
V.  by  thBtter  of  record.     Now  although  the  express  poiat 

KtHKjfi.  ndjudg^d  by  that  case  does  not  apply  here»  because 
th^re  is  no  prerogative  in  this  case,  yet  it  furnishes  an 
observation  which  appears  not  unimportant.  Fitzkerieri 
piits  this  case  in  opposition  with  that  which  bad  im« 
tnediately  preceded  it,  namely,  the  case  in  which  he  has 
stated  *^  the  executor  shall  present  and  not  the  heir,  be^ 
eause  it  was  a  chattel  vested  and  severed  from  the 
teanor,  &c."  He  then  puts  the  case  of  the  bishop; 
and  the  inference  to  be  drawn  is,  that  but  fi>r  the 
prerogative  the  executor  would  have  presented :  otheEf 
wise  he  would  not  have  said,  the  king  shall  present,  ani 
hot  the  biskojfs  executor;  the  observation  woukl  have 
t)^en,  the  king  shall  present,  and  not  the  sucxseseon  •  t.. 
If  this  is  a  just  inference,  the  authority  of  the  ooe 
last  referred  to  would  go  the  length  of  deciding  !thi 
present;  if  the  executor  of  the  bishop  would  be  mtided 
to  present  to  the  turn  which  fell  vacant  in  the  bishop's 
life,  and  which  belonged  to  the  bishop^  jfr/re  eodesi^  had 
h6t  the  prerogative  stepped  in  and  prevented  him;  i^ 
Would  follow  in  the  present  case,  where*  Ho  such  pfero* 
gattve  exists,  the  executor  has  the  right  td' present  lo 
the  vacant  bfcnefice.  1 

'The  power  of  the  prebendary  to  grant  theneoot  tuin 
to  a  stranger  before  it  bec6mes  vacant,  afford  a: fiirther 
argument  against  the  notion  th^t  the  right'  of  present*- 
*  ation  is  to  be  considered  as  inseparably  annezied  to  the 

prebendary  himself  for  the  time  being,  on  the  ground 
that  it  is  an  ecclesiastical  trust  to  be  exercised  by  faira 
only  to  whom  the  foundation  has  given  it.  Such  ginants 
are  of  very  frequent  recurrence  in  the  old  books  of 
entries  cotitaining  pleadings  in  quare  impedit;  and  it  is 
impossible  to  conceive  they  should  be  found  there  unless 
the  practice  was  common,  or  that~lhey  could  have  been 

put 
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put  upon  the  record  if  such  grants  were  against  lawj 
inasmuch   as   the  PItuntiff  deriving  title   under   them 
would  only  be  shewing  the  insufficiency  of  his  right  to 
sue.     Again,  the  universal  practice  of  grants  made  to 
the  archbishops  by  bi<>hops  of  their  province}  of  those 
rights   of  presentation   well   known   by   die  name   of 
options,  furnish  at  least  the  inference,  that  though  the 
right  to  present  comes  to  an  ecclesiastical  person^,  by 
virtue  of  his  ecclesiastical  character,  still  there  is  no 
nile  of  law  that  it  must  be  exercised  in  person,  but  that 
the  law  allows  it  to  be  transferred  to  another.     It  m%y 
indeed  be  said,  that  this  is  not  a  transfer  to  a  laymaii  qr 
«  stranger,  but  merely  to  an  ecclesiastic  of  the  same,  pr 
iiigher  dignity;    and  therefore  this  ecclesiastical  trust 
may  be  presumed  not  to  be  violated  by  such  transfer 
of  its  execution.     Admit  it  to  be  so,  still  how  can  we 
reconcile  to  that  principle  the  right  which  the  arch- 
bishop has  to  devise  these  options  to  any  one  he  chores 
to  select?    And  that  such  power  exists,  appears  from 
the   case  of  Potter  v.    Chapman  {a\  where   the   only 
Question  before  Lord  Hardwicke  is  made  upon  the  prp^ 
priety  of  the  particular  appointment  by  the  trustees 
under  the  archbishop's  will,  but  none  whatever  upon 
the  right  .of  the  testator  to  bequeath  them  to  his.tru;5tee^ 
If  then  the  bishop  may  sever  and  disapnqx  from  his 
bishoprick  ^  right  of  presentation  to  which  be  becofnes 
eni\ti€d  jurtiepiscopatusn  and  ik>  otherwise ;  ^U  further^ 
if  the  archbishop  to  whom  the  grant  hath  been  loade 
may  bequeath  it  to  a  strai^r  by  bis  will ;  or  what  is  an 
identical  proposition,  if  it  would  devolve  upon  bis  per- 
sonal representative  in  case  he  had  made  no  such  be? 
quest;  it  will  surely  be  dangerous  to  build  an  opinion 
that  the  presentation  now  in  dispute  must  belong  to  tl;ie 
successor,  on  the  ground  that  it  is  of  an  ecclesiastical 
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chsractef^  io  the  nature  of  an  ecde^ib^tical  ttust,  aild  by 
reason  tfara-eof  must  be  exercised  by  the  person  who  fills 
the  prebendal  stall,  and  by  him  only.     So  that  the  doc- 
trine laid  down  in  Doctor  and  Student  would  appear  to 
be  correct,  where  no  distinction  whatever  is  introduced 
between  presentatiofns  made  by  laymen  or  presentations 
made  by  corporations ;  betweeti  advowsond  appendant 
to  manofSi  or  advowsons  appendant  to  oflSides  of  th6 
church;  but  it  is  laid  down  generally  thus,  (see'Dral.^ 
<»p.  26.)  '-^  '^  It  is  holden  in  the  law  of  the  realm,  that 
Ae  rq;bt  of  presentment  to  a  church  is  a  tempord  in- 
bliritance,  and  shall  descend  by  course  of  inheritance 
lirora  heir  to  heir,  as  lands  and  tencm^it^  shall,  ianfl 
sh^l  be  taken  as  assets,  as  lands  atid  tenements  be.^ 
And  again,  ^^  the  goods  of  spiritual  men  be  temporri, 
In  wliat  manner  soever  they  come  to  them^  atidnikist  be 
ordered  after  the  temporal  law,  as  the  goods  of  tempdrid 
men  milst  be."     Mow  if  the  vacant  turn  iti  abeneflde  be 
a  chattel  interest,  as  the  authorities  above  r^fekredtt) 
seem  abundantly  to  shew,  if  it  pas^  by  ^rant,'  is  dii- 
visable  by  will,  or  in  case  of  no  bequest,  goes  to  tHe 
personal   representative;    then   indeed   is  the   pas^ge 
above  cited  a  strong  proof  of  the  opinion  of  leah^^d 
men  at  the  early  period  when  that  book  Wfiis  writteii, 
that  no  just  distinction  can  be  taken  betw^cfn  tL  right  6f 
presentation  vesting   in  a  spiritual  man,   by   whttteter 
means  it  may  come,  and  a  similar  right  ii^  ft  layAian. 
It  affords  a  further  argument  that  the  right  'to  present 
to  the  vacant  living,  cannot  devolve  upon  tihe  ^ticc^issor, 
and  go  along  with  the  prebend,  that  a  prebendary  is  a 
Corporation  sole«  and  that  by  law  a  corporation  sole  Is 
incapable,  except  by  custom,  of  taking  in  succession 
chattels  real  or  personal,  either  in  possession  or  action. 
{Co.  Litt.  9.  a.  46.  &.  Hob.  64.)     If  this  be  the  law,  how 
can  this  vacant  turn,  once  severed  from  the  piiebend, 
become  re-united,   and  descend  with   the  corporation 
sole? 

That 
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That  such  would  be  the  case  as  to  some  of  the  profits 
of  the  prebendal  stall,  where  they  fall  due  in  the  life- 
time of  the  predecessor,  appears  clear.  Rent  which 
accrued  due  in  his  lifetime  would  go  to  his  executor. 
For  the  statute  28  Hen.  8.  c.  11.  gives  to  the  successor 
the  rent  onlj/  which  accrues  during  the  vacancy;  leaving 
the  right  to  the  rent  due  in  the  predecessor's  lifetime 
where  it  then  stood,  that  is,  as  a  chose  in  action  or  a 
personal  chattel,  which  would  go  to  the  personal  repre* 
sentative.  But  it  is  very  difiScult  to  draw  a  sound  dis^ 
tinction  between  rent  which  has  fallen  due,  and  a  right 
of  presentation  which  has  attached  during  the  life  of  the 
form,er  prebendary,  except  upon  the  ground  that  the 
one  is  a  right  of  a  temporal  nature,  the  other  of  a 
spiritual;  and  whether  that  be  a  sound  distinction  or 
not,  I  must  lean  upon  the  names  and  authorities  n^ich 
I  have  before  given. 

The  case  of  the  donative,  cited  from  2  Wils.  Rep.  does 
indeed,  furnish  some  inference  for  a  different  opinion 
from  that  which  I  have  formed;  but  I  must  confess 
myself  unable  to  see  the  ground  upon  which  that  judg- 
ment proceeded  in  so  short  and  unsatisfactory  a  report, 
with  such  d^ree  of  clearness  as  to  place  it  in  com- 
petition against  the  other  principles  to  which  I  have 
.referred,  and  which  lead  my  mind  to  a  different  con- 
clusion. 

X  have  therefore  felt  myself  bound  by  the  analogy  to 
be  drawn  from  cases  decided  as  to  lay  advowsons,  to 
adopt  the  opinion,  that  the  right  of  presentation  in  this 
case  belongs  to  the  administratrix  of  the  late  pre- 
bendary. I  must  admit,  at  the  same  time,  that  it  might 
be  more  fitting  and  expedient  that  it  should  devolve 
upon  the  successor ;  but  I  am  not  asked  by  your  lord- 
.^hips  what  is  most  expedient,  but  what  the  law  at  pr^ 
-sent  is  upon  the  question  submitted  to  us* 
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May  a.  WoRTHAM  and  Another  v.  Mackinnon. 

JB.  devised  to     T^Y  order  of  the  Lord  Chancellor  the  following  case 

hit  only  son  ^as  submitted  for  the  opinion  of  the  Court :  — 

B.  for  life,  ^ 

reiniinderto         Elisha  Biscoe^  by  will  dated  7th  of  Naoember  1772, 

his  issue  in  gave  all  his  estates  not  settled  in  jointure,  nor  therdn 
t  B  *s  two  specifically  given,  unto  his  son  Elisha  for  life^  without 
daughters  in  impeachment  of  waste.  Remainder  to  Joshua  Smith  and 
tiU;  remainder  j^j^^,,^  James^  to  preserve  contingent  remainders.  Re- 
heirs  :  the  two  mainder  to  the  first  son  of  the  said  Elisha  in  tail  male. 
daughters  Remainder  to  the  second,  third,  fourth,  and  other  sons 

coveries  to'the  ^^  '^'^  ^^'^  ^°"  successively  in  tail  male.  Remainder  to 
use  of  £.,  and  the  daughter  of  his  said  son ;  and,  if  there  should  be 

by  an  act  of     more  than  one,  to  all  the  dauiihters  of  his  said  scm. 

parliament  re-  ,  \  °  ^ 

citing  the  will,  And  in  case  of  his  son's  death  without  issne^  the  testator 

the  recoveries,  gave  and  devised  the  said  estates  unto  the  first  an^d  other 
had  no  issue,  ^^"^  ^^>  ^^  testator,  might  thereafter  have,  in  tail  male. 
trustees  were     Remainder  to  his  daughters  as  tenants  in  common,  and 

empower     to  ^^  heirs  of  their  respective  bodies  in  tail,  with  divers 

sell  the  estates  '       ,  ' 

devised,  and      remainders  over ;  and  ultimately  to  testator's  own  right 

to  lay  out  the    heirs.     The  estates  were  charged  with  sums  of  2000i. 

money  in  the     ^^^  8000/.  in  favour  of  testator's  daughters. 

purchase  of  The  testator  died  in  1776,  leaving  one  son,  the  said 

^  ^  *!!fi^^  Elisha  Biscoe^  and  two  daucrhters,  Ann  and  Catherine 
to  be  settled  ^  . 

to  such  of  the    Frances.     Ann^  in  1789,  intermarried  with  T.  H.  Earle^ 

uses  m  the        and  before  1794   Catherine  Frances  intermarried  with 
will  of  iJ.  as        wp    -n  ir 
should  be  ^'  ^!/^' 

existing  un-  The  daughters  and  their  husbands,  by  indentures  df 

determined  or 

capable  of  taking  effect  at  the  time  of  the  sale:  the  trustees  sold,  and  with  the 
purchase-money  purchased  an  estate  which,  by  a  conveyance  reciting  the  will  of  B. 
and  the  act,  was  conveyed  to  them  to  such  of  the  uses  in  the  will  of  JB.  at  were 
then  existing  undetermined  and  capable  of  taking  effect:  Held,  that  tmder  the  con- 
veyance the  trustees  took  a  fee. 

lease 
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lease  and  release  bearing  date  respecdvely  the  4th  and        18S^« 
5th  of  February  1789,  and  the  llth  and  12th  of  June    ^    '  ' 
1793,  conveyed  their  interest  in  the  property  to  trustees,  ^, 

and  their  heirs  and  assigns  for  ever,  to  the  iiHe&t  that  Mackinkon. 
three  or  more  common  recoveries  should  be  suffered 
thereof  which  said  recoveries  it  was  declared  shoiild 
enure  to  the  use  of  the  said  Elisha  Biscoe,  his  heirs  and 
assigns  for  ever.  And  recoveries  of  the  premises  were 
accordingly  suffered  in  Hilary  term  1789,  and  Triniiy 
term  1793. 

By  act  of  parliament,  34  G.  3.,  intituled  <*  An  act  fot 
empowering  trustees  to  convey  to  Sir  Joseph  Banks^  Bart* 
a  part  of  the  setded  estates  of  Elisha  Biscoe^  Esq*  pur- 
suant to  his  contract  for  the  purchase  thereof  and  to 
9eU  or  exchange  other  parts  of  the  said  settled  estates, 
and  lay  out  the  money  arising  from  the  sales  in  the 
purchase  of  other  lands  to  be  settled,  as  well  as  those 
taken  in  exchange,  to  the  uses  of  the  estates  that  shall 
be  so  sold  or  exchanged ; "  after  reciting  the  will  of  the 
said  Elisha  Biscoe^  and  that  said  testator  died  on  the  28th 
oi  January  1776,  without  having  revoked  or  altered  said 
wiU ;  the  said  indentures  of  lease  and  release  of  4th  and 
5th  oi  February  1789,  and  recovery  suffered  thereupon ; 
and  also  the  said  indentures  of  llth  and  12th  oijune 
1793,  and  recovery  suffered  thereupon;  that  Elisha Bis^ 
coef  the  ^on,  was  unmarried,  and  had  not  any  issue ;  that 
the  several  limitations  created  by  said  will,  and  expect- 
ant on  failure,  of  issue  of  said  Ann  Earle  and  Catherine 
Frances  Bolfe  were  barred  by  said  recoveries ;  and  that 
the  said  Elisha  Biscoe^  the  son,  was  seised  of  the  re- 
mainder or  reversion  thereof  in  fee-simple,  expectant 
on  failure  of  his  own  issue ;  and  also  that  the  estates  lay  ; 

at  inconvenient  and  great  dbtances,  or  in  separate  parcels 
detached  from  each  other,  and  intermixed  with  the  lands 
of  other  persons,  *-*-  it  was  enacted  (amongst  other  things), 
*'  That  it  shall   be  lawful  for  Edmund  Calamy  and 
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1,~  — '     therein  mentioned"  (and  which  were  the  estates  devised 

WORTHAM  ^ 

v.  by  the  residuary  clause  of  the  elder  Bisco^s  will),  *^  and 

Magkinnon.  \^y  out  the  purchase*money  in  the  purchase  of  other 
estates  to  be  settled  to  such  of  the  useSf  upon  and  for 
such  of  the  trusts^  intents,   and  purposes,  and  with* 
under,  and  subject  to  such  of  the  powers,  provisoes,  d^ 
clarations,  aud  agreements  in  and  by  the  said  in  part 
recited  will  of  the  said  Elisha  Biscoe  deoeaaed,  parti- 
cularly or  by  reference  limited,  declared,  cootained,  or 
mentioned  of  and  concerning  the  messuages,  lands,  and 
hereditaments  thereby  respectively  devised  or  intended 
so  to  be,  and  by  the  said  act  authorised  to  be  aold  or 
exchanged  as  thereinbefore  mentioned,  as  thai,  voer€f  or 
at,  the  time  of  making  such  sale^  exchange  or  cpochanges, 
assurance  or  assurances,  as  in  the  said  act.  mentioned 
should  be  existing  undetermined  or  capable  ^taking  g^k/, 
or  as  near  thereto  as  the  nature  and  qualities  of  the 
estates  so  to  be  purchased  or  had  in  exchange .  would 
then  admit  of:  and  it  was  thereby  further  enacted,  that 
until  such  sales,  conveyances,  exchanges,  and.  assurances 
should  be  respectively  made  aud  executed,  the  said  Jbere* 
ditaments,  or  so  much  of  them  as  should  oot.be  4old  or 
exchanged  should  be  held  and  enjoyed,  and  tbe.rent%^ 
issues,  and  profits  thereof  received  and' taken  by  and 
or  the  benefit  of  such  person  or  persons  who  would 
have  been  entitled  to,  and  ought  to  have  receiv^  the 
Isame,  in  case  the  said  act  had  not  passed. ,  And  the  last, 
clause  of  the   said   act   was   in   the  following t  words: 
<^  Saving  always  to  the  King's  most  excellent  Majesty^ 
his  heirs  and  successors,  and   the  said  Timathjf  Hare 
Earle  and  Ann  his  wife,  and  their  children,  and  the 
said  Edmund  Bolfe^  and  Catherine  Frances  his  wife^ 
and  their  children,  in   respect  of  the  afore^d'  sums 
of  2000/.  and  3000/.  only,  and  all  and  every  person 
or  persons,  bodies  politic  or  corporate^  his,  ber,>  and 

their 
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their  respective  heirs,  successor,  and  executors  and  ad-        18S2. 

ministrators,   other  than  and  except  the  said   Eliska 

BiscoCi  the  son,  and  his  heirs,  and  the  heirs  of  the  body 

of  the  said  Elisha  Biscoe^  the  son,  all  such  estates,  rights^    Macbdimo* 

titles,  claims,  and  demands  whatsoever,  of,  in,  to,  or 

out  of  the  messuages,  lands,  and  hereditaments  hereby 

authorized  to  be  sold  or  exchanged  as  aforesaid,  or  any 

part  or  parts  thereof  as  they  or  any  of  them  had  before 

the  passbg  of  this  act,  or  could  or  might  have  had  or 

enjoyed  in  case  the  same  had  not  been  made." 

In  pursuance  of  the  act,  the  surviving  trustee,  James 
Woftham^  sold  the  said  devised  estates,  and  with  the 
purchase-money  bought  others.  The  following  was  an 
abstract  of  the  conveyance  taken  by  Wortham  of  the 
estates  so  purchased,  which  were  estates  now  conttaeted 
to  be  sold  to  Mackinnon. 

By  indentures  of  lease  and  release,  bearing  date  fi6lii 
and  27th  of  March  1817,  the  release  made  between 
James  Payne^  of  the  first  part,  divers  other  persons  of 
the  second,  third,  fourth,  fifth,  sixth,  seventh,  and  eighth 
parts,  the  said  James  Wortham^  of  the  ninth  part,  and 
Elhha  Biscoey  of  the  tenth  part,  —  [after  several  re^ 
cttals,  deducing  the  tide  of  the  vendors  and  the  contract 
for  sale  of  certain  estates  thereinafter  expressed  to  be 
thereby  released  to  the  said  James  Wortham ;  a  recital  of 
the  before  mentioned  will  of  Eiisha  Biscoe  the  elder^  of 
the  7th  of  Naoember  1 772,  and  that  the  said  testator  de* 
parted  this  life  on  or  about  the  28th  of  January  1776^ 
without  having  revoked  or  altered  his  said  will,  leaving 
jy^nc^  his  widow,  and  said  Eiisha  Biscoe  (party  thereto) 
his  only  son,  and  Afm^  who  had  intermarried  with 
Timoihy  Hare  Earle,  and  Catherine  Frances^  who  had 
intermarried  with  Edmund  Bol/ef  the  younger,  his  only 
daughters';  a  recital  of  the  before  mentioned  indentures 
of  lease  and  release  of  the  4th  and  5  th  of  Februaty  1789, 
and  the  lltb  and  Ittth  of  Jfm^  1798,  and  the  three  re- 

P  p  2  coveries 
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18S2;       coveries  suffered  in  pursuance  thereof;  of  the  before^ 
J^T""*^**^     mentioned  act  of  parliament  of  the  34  G.  3.,  and  also 
V,  that  several  of  the  hereditaments  comprised  in  the  said 

MACKnfNON.  recited  act  of  parliament,  and  thereby  directed  to  be 
sold  by  the  said  Edmund  Calamy  and  James  Wortham 
as  aforesaid,  had  been  accordingly  sold  by  tbem ;  and 
that  the  several  hereditaments  so  contracted  to  be  sold 
to  said  James  Wortham  as  aforesaid,  were  so  contracted 
to  be  sold  to  him  as  surviving  trustee  acting  by  viitae 
of  or  under  the  said  act  of  parliament,  and  at  the  re^ 
quest  and  with  the  consent  and  approbation  of  the  said 
E,  Biscoei\ — the  several  parties  conveyed  their  respective 
interests  in  an  estate  called  Titcombcj  in  the  county  of 
BuckSi  which  was  the  same  estate  now  contracted  to  be 
sold  to  the  Defendant  Mackinnorij  to  the  said  Jama 
Wortham^  as  such  surviving  trustee,  under  the  said  act  of 
parliament :  to  hold  the  same  to  the  said  James  fVortham 
and  his  heirs  for  ever,  nevertheless  upon  the  uses,  trusts, 
intents,  and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisoes,  and  declarations  thereinafter  limited 
and  expressed  concerning  the  same.    And  it  was  by  the 
then  abstracted  indenture  agreed  and  declared  by  and 
between  the  said  parties  thereto,  that  James  Wortham 
and  his  heirs  should  thenceforth  stand  and  be  seised  of 
the  said  estate  and  premises,  to  such  of  the  uses^  upon 
and  for  such  of  the  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  of  the  powers  oro* 
visoes,  and  declarations  in  and  by  the  said  in  part  re^ 
cited  will  of  Elisha  Biscoe^  deceased^  partly  or  by  re« 
ference  limited,  declared,  contained,  or  mentioned  of 
and  concerning  the  messuages,  lands,  and  hereditaments 
thereby  devised,  and  by  the  said  in  part  recited  act  of 
parliament  authorized  to  be  sold  or  exchanged  as  afore* 
said,  as  were  then  existing  undetermtJied  and  capable  of 
taking  fffcct" 

Elisha  BiscoCf  the  son,  is  since  dead,  having  by  bis 

will, 


IN  THE  Second  Year  of  WILLIAM  IV.  569 

will,  bearing  date  the  26th  of  May  1824,  given  and        1832. 
devised  all  and  singular  his  freehold  messuages,  farms,     w^T^TTlL 
lands,  tenements,  estates,  hereditaments,  and  premises  ^v. 

whatsoever,  and  including  his  estate  in  the  county  of  Mackinnon. 
BuckSf  callled  Titcombe^  unto  the  said  James  Wortham 
and  Thomas  BramaU^  upon  trusts  therein  mentioned 
and  authorized  in  an  event  which  has  happened,  viz.: 
a  deficiency  of  the  personal  estate  to  answer  the  legacies, 
absolutely  to  sell  and  dispose  of  any  part  or  parts  of  his 
said  real  estate. 

On  the  17th  o{  October  1830,  the  Defendant  Mackinnon 
entered  into  an  agreement  with  fVortham  and  BramaU 
for  the  purchase  of  the  Titcombe  estate. 

The  question  for  the  opinion  of  the  Court  was,  what 
estate  had  the  said  James  Wortham  and  Thomas  BramaU, 
in,  and  what  power  had  they  over,  the  lands,  heredita- 
ments, and  premises  conveyed  and  assured  as  aforesaid, 
by  the  said  indentures  of  the  26th  and  27th  of  March 
1817? 

Coleridge  Serjt  for  the  Plaintiffs.  The  question  is, 
what  uses  were  existing  undetermined  at  the  time  of  the 
act.  It  will  be  contended,  that  these  words  apply  only 
to  uses  determined  by  natural  events  or  efflux  of  time ; 
and  not  to  those  determined  by  the  act  of  the  parties. 
But,  independent  of  the  plain  meaning  of  the  words, 
what  was  the  intention  of  the  act  ?  It  must  be  construed 
like  a  deed,  and  the  recital  may  be  looked  at  to  shew 
the  intention  of  the  legislature.  That  shews  that  the 
uses  to  the  daughters  were  considered  as  determined. 

'  • 

The  saving  clause  refers  to  the  2000/.  and  3000/.  alone : 
and  the  act  was  not  passed  for  the  benefit  of  the  daughters, 
but  for  the  benefit  of  Elisha  Biscoe.  The  daughters  have 
no  interest  in  the  purchase-money  under  the  act^  and  if 
the  act  had  never  passed,  they  could  have  had  no  claim. 
But  it  will  be  said,  that  we  must  look  at  the  words  of 

P  p  3      •  the 
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1882.       the  conveyance  of  the  26th  and  27th  of  March  aloiie, 
Ij    '  ■         and  not  at  the  act  of  parliament;  and  Cholnumddeyy. 

WORTHAM  /  ^  , 

V.  Clinton  (a)  will  be  relied  on ;  a  case  which,  as  to  this 

MACKINNON*  point,  may  be  considered  still  undetermined,  and  which 
only  decided  that  the  Court  were  bound  to  give  eflfect 
to  words  in  a  deed  having  a  distinct  legai  meanings 
and  that  the  meaning  must  be  applied  to  the  time  at 
which  the  words  are  used.  Here  the  question  is,  what 
meaning  is  to  be  put  on  words  which  admit  of  more 
than  one  meaning.  To  construe  them,  we  must  look 
to  the  state  of  the  interests  at  the  time. 

Toddy  Serjt.  contra.  This  is  a  question  merely  on 
the  construction  of  a  deed,  not  of  a  wilU  And  it  is  a 
clear  principle,  that  the  Court  must  give  effect  to  the 
operative  words  of  a  conveyance,  and  that  they  can-* 
not  control  them  by  a  dubious  expression  contained  in 
recitab :  Chcimondeley  v.  Clinton.  The  operative  words 
of  the  deed,  are,  that  the  property  is  conveyed  <<  upon 
and  for  such  of  the  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  of  the  powers^  pro- 
visoes, and  declarations,  in  and  by  the  said  in  part 
recited  will  of  ElisAa  Biscocy  deceased,  partly,  or  by 
reference,  limited,  declared,  contained,  or  mentioned, 
of  and  concerning  the  messuages,  lands,  and  here- 
ditaments thereby  devised,  and  by  the  said  in  part 
recited  act  of  parliament  authorized  to  be  sold  or  ex- 
changed as  aforesaid,  as  were  then  existing  undeter- 
mined and  capable  of  taking  effect."  The  limitations 
of  the  will  of  E.  Biscoe  were  to  his  son  for  life ;  remain- 
der to  the  issue  of  the  son,  successively  in  tail ;  remain- 
der to  the  testator's  after-bom  sons  in  tail ;  remainder 
to  testator's  daughters  in  tail;  remainder  to  testator's 
pwn  right  heirs.     If,  as  the  act  recites,  the  remainders, 

after 
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after  the  estates  to  the  daughters,  are  barred  by  the  1882. 
recovery,  the  remainder  to  the  heirs  of  the  testator  are  L.  ^  ^ 
also  barred.     And  though,  where  words  are  ambiguous,  v. 

they  may  be  explained  by  the  context ;  here  they  are  Macwnnow. 
unambiguous.  Suppose  the  intention  had  been  to  revive 
the  uses  of  the  will,  could  words  more  explicit  have  been 
used  ?  The  effect  of  a  common  recovery  is  to  raise 
a  new  estate ;  but  to  many  purposes  the  old  uses  remain. 
In  Abbott  y.  Burton  (a),  where  //.,  being  seised  of  lands 
€x  parte  matema^  by  a  deed  to  declare  the  uses  of  a 
recovery  limited  several  estates,  with  remainder  to  the 
use  of  his  right  heirs,  it  was  holden,  that  the  heir  ex 
parte  matema  should  have  it,  being  the  ancient  use. 
And  that  is  the  effect  of  this  act  of  parliament.  It  states 
that  the  limitations  are  barred ;  but  the  uses  are  not 
determined.  Perhaps  this  was  a  mistake ;  but  that  will 
not  alter  the  effect  of  the  words  in  the  deed  of  the  26th 
and  27th  of  March.  If  the  words  are  unambiguous,  the 
parties  have  not  used  language  to  carry  their  intention 
into  effect.  The  uses  to  the  daughters  are  not  deter- 
mined, though  the  limitations  to  them  have  been  barred. 

Coleridge  in  reply.  As  to  the  construction  of  deeds, 
the  primary  rule  is,  to  look  at  the  intention  of  the  par- 
ties ;  though  with  more  strictness  as  to  technical  words 
than  in  the  case  of  a  will.  Here,  the  uses  to  the  daugh- 
ters mean  the  estates  to  the  daughters.  The  act  recites 
that  these  estates  are  barred  ;  if  so,  they  are  non-exist- 
ing, determined,  incapable  of  taking  efiect ;  and  there  is 
no  authority  for  saying  that  uses  and  estates  destroyed 
are  still  existing.  And  the  recovery  destroyed  only  the 
estates  tail,  upon  the  common  principle  of  voucher  and 
recompence ;  the  ultimate  remainder  in  fee  is  untouched, 

(a)  %  Salk.  590. 

P  p  4f  as 
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1 882.       as  appears  by  the  case  cited  from  SalkeUL   The  old  estate 
*-  ^  reverted  to  E.  Biscoe. 

WoklTHAM 

Mackinmon.       The  following  certificate  was  afterwards  sent:  — 

We  have  heard  this  case  argaed  by  counsel,  and  have 
considered  it;  and  we  are  of  opinion  that  the  Plaintiffi, 
James  Wortham  and  Th&mas  Bramallj  took  an  estate  in 
fee  simple  in  the  lands,  hereditaments,  and  premises 
conveyed  and  assured  by  the  indentures  of  the  26th  and 
27th  of  March  1817, 

N.  C,  TiNDAL. 

J.  A.  Park. 
S.  Gaselee. 

£•  H.  Ai'DERSON. 
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ABATEMENT. 
See  Pleasihg,  3.  6- 

ACTION  ON  THE  CASE. 
Plaintiffs  being  about  to  furnish  De- 
fendant's MD  with  goods  on  cre> 
dit,  enquired  of  the  Defendant,  by 
letter,  whether  his  son  had,  as  he 
asserted,  300/.  of  his  own  pro- 
perty :  Defendant  answered  that 
he  had ;  the  fact  being  that  De- 
fendant had  lent  his  son  SOOt.  on 
his  promissory  note,  payable  with 
interest,  on  demand,  and  had  re- 
ceived interest  on  the  note. 

The  son  having  afterwards  be- 
come insolvent:  Held,  that  this 
was  a  misrepresentation,  for  which 
the  Defendant  was  liable  in  da- 
mages to  the  PlaintiS,  and  a  jury 
having  found  for  Defendant,  the 
Court  granted  a  new  trial.  Cor- 
kttt  and  Another  v.  Brown. 

Page  33 


ADULTERY. 
I.  Adultery  of  the  wife  after  aepa- 
ration,  no  plea  to  a  covenaat  to 
pay  a  trustee  a  separate  mainte- 
nance for  the  wife. 

2.  A  declaration  alleging,  that 
by  indenture  purporting  to  be 
made  between  Plain^S*  and  De- 
fendant, it  was  wUnetud  that  De- 
fendant covenanted,  Held,  after 
plea,  sufficiently  certain.  Bagnon 
V.  Batley.  page  266 

ADVOWSON. 

See  Fresemtation. 

AFFIDAVIT. 
See  Practice,  IS. 

AGENT. 
See  Award,  2.     Evidbnck,  12. 

AGREEMENT. 
I.  Defendants  engaged  Plaintiff  to 
write  a  treatise  for  a  periodical 
pub- 
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publication.  Plaintiff  commenced 
the  treatise,  but  before  he  had 
completed  it)  the  Defendants 
abandoned  the  periodtcal  publica- 
tion: Held,  that  Plaintiff  might 
sue  for  compensation,  without  ten- 
deriog  or  delivering  the  treatise. 
Planchi  V.  Colbum  and  Another. 
Page  14 
3.  By  agreemeut)  T.,  an  agent,  was 
to  have  a  commission  on  all  sales 
effiKted,  or  orders  executed  hy 
him ;  the  priocipa)  to  be  respon- 
tible'fbr  bad  debts,  and  the  agent 
'  to  draw  his  commission  monthly. 
■'By  the  custom  of  the  trade,  com- 
miaaon  was  not  allowed  on  sales 
which  produced  bad  debts :  Held, 
notwithstanding,  that  under  the 
t«nrii  of  this  agreement  T.  was 
emitl(!d  to  commission  on  bad 
debts.     Bouer  v.  Jonei.  65 


AMENDMENT. 

See  RacovEHY,  1. 

1.  in  an  action  against  Defendant 
for  ,nat  obeying  a  mbpana,  the 
declaration  stated  that  the  Plain- 
tiff caused  to  be  left  with  Defend- 
ant a  copg  of  ike  xorit  oftabpcena  : 
Held,  that  a  Judge  at  NUi  Prius 
had  authority  under  9  G.  4.  c.  15. 
to  allow  this  allegation  to  be 
amended  as  follows : —  "  a  copy 
of  to  much  of  the  said  writ  of  sub- 
pcena  as  related  to  the  mid  De- 
fendant." 

S.  In  such  an  action  as  the  above, 
it  is  primd  Jacie  sufficient  to 
allege  that  the  Defendant  was  a 
material  witness,  and  that  his  Bb> 


ARBITRATION. 

■ence  caused  the  Plaintiff  to  be 
nonsuited,  without  aTcrnng  that 
Plaintiff  had  originally  a  good 
cause  of  action.  At  all  events, 
such  all^atian  is  sufficient  after 
verdict.  Maitemum.  and  Othert 
V.  JudsoH.  page  S24 

ANNUITY. 
An  annuity  deed,  of  which  there  was 
no  counterpart,  was  placed  in  the 
hands  of  R.,  as  agent  for  grantor 
and  grantee.  R.  received  the 
annuity  for  grantee.  The  grantor 
redeemed  the  annuity  by  paying 
the  amount  of  the  purchase  money 
to  R.,  who,  without  express  au- 
thority from  the  grantee,  delivered 
the  deed  to  grantor  to  be  cancel- 
led. R.  having  absconded  with- 
out paying  the  p^ntee,  and  the 
grantee  having  sued  gnmtor  for 
arrears.  Held,  that  he  wiu  entitled 
to  call  for  an  inspectiAn  of  the 
deed.    Devenoge  v.  Bouverie.      1 

APPEARANCE. 
See  pRAcrica,  12. 

ARBITRATION. 

1.  A  submission  to  refer  a  cause, 
and  the  subject-matter  thereof, 
and  the  itsue  therein,  to  the  award 
of  a  barrister,  does  not  authonze 
him  to  order  a  verdict  to  be  en- 
tered up.  Huichimon  v.  Black- 
well.  331 

2.  Held,  that  a  reference  to  arbitra- 
tors to  balance  accounts  and  settle 
all  matters  in  dispute  respecting 

the 


AWARD. 


BANKRUPt. 
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the  leaving  and  occupying  of  two 
corn-mills  and  dwelling-house,  did 
not  authorize  them  to  decide  on 
the  costs  of  an  action  for  fixtures, 
at  least  up  to  the  time  of  paying 
money  into  court,  when  the  sub- 
mission was  entered  into.  Strat- 
ion  V.  Green.  Page  437 


*  ARREST. 

See  Privilege.    Practice,  9.       i, 

ASSIGNEES. 
See  Pleading,  1. 

ATTORNEY. 
See  Costs,  4. 

2. 
AWARD. 

1.  Upon  reference  to  a  surveyor  of 
a  cause  and  all  matters  in  differ- 
ence, an  award  that  Defendant 
had  overpaid  Plaintiff  34^.,  Held, 
not  sufficient  to  entitle  the  Plain- 
tiff to  enforce  the  award  by  at- 
tachment.    Thornton  v.  Hornby.     ^^ 

13 

2.  Plaintiff  remitted  to  Defendant 
the  price  of  some  hay  he  had  sold 
for  Defendant,  before  the  money 
had  been  paid  by  the  purchaser, 
and  then  sent  Defendant's  servant 
with  the  hay  to  the  purchaser. 
The  servant  having  been  cheated 

'of  the  hay  before  he  arrived  at 
the  purchaser's,  Held,  the  De- 
fendant was  liable  to  refund  the 
money  remitted.  Gingeli  v.  Glas- 
cock. P^S^  86 

1 


BAIL. 
See  Practice,  14- 

BAILIFF  OF  LIBERTY. 
See  Practice,  1. 

BANKRUPT. 
See  Partner. 

Plaintiff  having  proved  under  a 
commission  of  bankrupt  in  1816, 
Held,  estopped  to  sue  for  the  aame 
debt  after  the  passing  of  6  6«  4. 
c.  16.,  though  that  statute  repoals 
49  G.  3.  c.  121.,  which  makes  proof 
of  a  debt  an  election  opt  to  sue. 
Adames  v.  Bridger.        Page  $14 
Defendants  took  goods  under  a 
second  commission  of  bankrupt, 
while  a  former  commissioB  was 
subsisting :  Held,  they  could  not 
retain  them,  even  against  a  co- 
lourable title,  the  second  commis- 
sion being  void.     Nelson  v.  Cher- 
rill  and  Another.  816 

A  trader,  having  been  denied  to 
a  creditor  who  called  for  money, 
was,  after  a  little  time,  seen  peep- 
ing over  his  wife's  shoulder.  Upon 
another  occasion,  seeing  a  creditor 
coming,  he  retired  behind  a  parti- 
tion at  the  back  of  his  shop,  and 
his  wife  coming  forward,  said  he 
was  not  at  home  :  ^ 

Held,  that  a  jury  were  properly 
directed  to  consider  whether  the 
trader  **  had  kept  his  house :  bad 
wilfully  secluded  himself;  that  is, 
had  withdrawn  himself  from  a  part 
of  the  house  where  be  ^ was  likely 

to 
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BANKRUPT. 


COPYHOLD  FINE. 


to  meet  a  creditor,  to  a  more  re- 
tired part."      Ke^i   Assignee   of 
Sherxvin,  a  Bankrupt,  v.  Skatv. 

Page  320 

4!.  Defendant,  a  leaseholder,  under- 
let to  N;  iand  put  him  in  posses- 
sion under  an  agreement  to  grant 
a  lease  when  N.  should  have  paid 
120(M»>  which  he  was  to  do  by  in- 
stalments in  three  years,  in  the 
mean  time  paying  rent  at  certain 
iajs  to  Defendant,  subject  to  dis- 
tress for  nonpayment.  Defendant 
received  rent  from  N,,  but  omitted 
to  pay  the  superior  landlord,  who 
distrained  on  N.  for  arrears  due 
voin' Diefendant.  ^.  having  be- 
come  bieinkrupt,  Held,  that  the 
'iam2Lgi  incurred  by  this  distress 
wasj  a  cause  of  action  on  which 
bis  assignees  might  sue.  Hancock 
and  Another,  Assignees  of  iW- 
choUeSf  a  Bankrupt,  v.  Cqfyn. 

358 

'5.  By  marriage-settlement,  5.  co- 
venabted  to  cause  4000/.  to  be 
paid  to  his  wife's  trustees  within 
tw'elv^  months  after  his  own  de- 
ceaise,  in  trust  to  pay  her  the  in- 
terest for  her  life  in  case  she  sur- 
vived him,  and  afterwards  the 
""^"^"^  * '  their  children  ;  but  it 
children,  to  the  sur- 
vivor of  them,  S»  and  bis  wife,  his 
or  her  executors  or  adminis- 
trators : 

Held,  that  this  was  a  debt  on  a 
contingency,  proveable  under  a 
commission  of  bankrupt  against 
S.    Ex  parte  TindaL  402 

teATH  COURT  OF  REQUESTS. 

See  Practice,  6. 


"-'  pr}nc^?rfto1 
^    tfiey  had  no 


BILL  OF  EXCHANGE. 

Where  a  bill  is  drawn  payable  at  a 
partiailar  place,  and  the  drawee 
acce[lt8  it  payable  at  that  place,  in 
an  action  against  the  draxner,  pre- 
sentment to  the  acceptor  at  that 
place  must  be  proved.  Gibb  v. 
Mather  and  Others.         Page  214 

BLOCKADE. 

See  Charter-Party. 


CHARTER-PARTY. 
It  is  no  defence  to  an  action  on  a 
charter-party  for  not  sailing  on  the 
voyage  towards  a  port  agreed  on, 
that  the  port  was  in  astate  of  block- 
ade, if  the  Defendant  knew  the 
fact  at  the  time  of  entering  into 
the  charter-party.  Medeiros  v. 
Hill.  231 

COMMISSION. 

See  Agreement,  2. 

COMPOSITION  DEED. 

See  Release. 

CONDITION  PRECEDENT. 
See  Agreement,  1. 

CONTINGENT  DEBT. 
See  Bankrupt,  S. 

COPYHOLD  FINE. 
What  evidence  sufficient  to  establish 
a  custom  for  the  payment  of  a 
full  fine  by  remainder-man  upon 

admisnoD 


COSTS. 
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admission  to  copyhold.  The  Dean 
and  Chapter  of  Ely  v.  CaldecoL 

Page  4-S9 

COSTS. 

See  Practice,  16.     Arbitra- 
tion, 2. 

1.  When  the  costs  of  a  former 
trial  are  to  abide  the  event  of  a 
new  trial,  if  the  same  party  suc- 
ceeds on  the  new  trial,  he  has  the 
costs  of  both  trials ;  if  a  different 
party,  he  has  only  the  costs  of 
the  new  trial.    Sherlock  v.  Bamed. 

21 

2.  Held  that  a  judgment  for  Plaintiff^ 
in  this  Court  might  be  set  ofl^ 
against  a  judgment  for  Defendant 
in  K.  B.y  although  Plaintiff*  was 
dead,  and  the  judgment  was  assets 
in  the  hand  of  her  administrator. 

Held,  that  the  judgment  in  K.  B. 
for  defendant  was  valid,  although 
not  entered  up  within  two  terms 
afler  death  of  defendant,  verdict 
having  been  given  during  her  life, 
and  the  delay  occasioned  by  a  mo- 
tion touching  an  award.  Bridges, 
Widow,  V.  Smj^h,  Spinster.       29 

3.  Plaintiff"  had  judgment  agwnst  E. 
for  24>97/*>  and  issued  a  writ  of 

Ji.Ja^  to  which  the  sheriff"  re- 
turned nulla  bona,  being  indem- 
nified by  jE.'s  attorney,  to  whom, 
with  other  trustees,  JE.'s  property 
had  been  conveyed  in  trust,  to 
pay  creditors*  A  verdict  having 
been  given  for  the  sheriff",  in  an 
action  against  him  by  Plaintiff"  for 
a  false  return,  Plaintiff"  was  not 
allowed  to  set  off  the  costs  in  that 


action  against  the  debt  due  on  the 
judgment  for  24^9^1. .  Hewett  v. 
Pigott,  Sheriff' of  Somerset.  Same 
V.  Lord  Egmont.  Poge  61 

4!»  Where  nearly  a  sixth  was  taken 
off  an  attorney's  bill  upon  tax- 
ation, the  Court  refused  to  allow 
him  the  costs  of  taxation.  El- 
toood  V.  Pearse.  ,83 

5.  Subsistence  allowed  in  costs  in  a 
policy  cause,  to  the  master  of  a 
ship  insured,  a  material  witness, 
from  the  time  of  subpoena  to  the 
time  of  trial,  although  the  witness 
resided  in  England,  was  not  ex- 
amined, was  a  master  in  the  royal 
navy,  and  did  not  shew  the  per- 
mission of  the  admiralty  for  him 
to  engage  in  the  merchant  service. 
Mount  v.  Larkins*  195 

6.  Where  in  an  action  by  the  as- 
signees of  a  bankrupt  the  bank- 
ruptcy is  disputed,  but  the  cause 
is  referred  to  arbitration,  the 
Judge  before  whom  the  cause 
is  opened  cannot  certify  under 
6  G.  4.  c.  16.  s.  90.  for  the  costs 
of  proving  the  bankruptcy> '  al- 
though, upon  referring,  the  De- 
fendant agrees  to  admit  the  Va- 
lidity of  the  commission*  Bar- 
throp  and  Others^  Auigneei  of 
Yates,  a  Bankrupt  ▼.  AndetioM. 

268 

7.  Interlocutory  costs  may  be  set 
off  against  final  costs,  where  the 
payment  of  them  at  the  time  they 
are  adjudged  is  not  strictly  a  con- 
dition precedent  to  ulterior  pro- 
ceedings.   Doe  v.  Carter.       330 

8.  A  captain  of  a  ship,  witness  in  a 
cause,  is  allowed  for  hiB.subtiit- 


ence 
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ence  accoMing  to  his  station,  for 
the  whole  time  during  which  he  is 
detained  to  give  evidence.     TVm- 
•   perley  y.  Scott.  Page  392 

9.  In  an  action  of  slander,  although 
there  be' no  justification,  and  no 
special  damage  alleged,  the  Plain- 
tiff, if  he' tecovers,  is  entitled  to 
the  expense  of  witnesses  neces- 
sary^toptove  an  inducement  ex- 
'  planatory  of  the  slander,  and  his 
i^i^f^ssiodal  reputation.  Andrews 
l.Thcmton.  431 


i». 


'   CbC^ttt  OF  REQUESTS. 
. ;,  .  •  &«;  Practice,  6. 

A  baHmoe  of  less  than  5/.  due  on  a 
bill^'M'  exchange  for  17/*  drawn 
payable  in  Lo7Mfon,  Held,  a  debt 

•  Bnder  5/.  arising  within  the  juris- 
diction of  the  Halifax  Court,  the 

'parties  residing  at //a/t/^.  Walker 
V.  JVdtion.  414 


DEED,  CONSTRUCTION  OF. 

^.devised  to  his  only  son  E.  for 
"life,  remainder  to  his  issue  in  tail, 
remainder  to  ^.'s  two  daughters 
in  tail,  remainder  to  ^.'s  right 
heirs.  The  two  daughters  suf- 
fered recoveries  to  the  use  of  E.; 
and  by  an  act  of  parliament  recit- 
ing the  will,  the  recoveries,  and 
that  E,  had  no  issue,  trustees 
were  empowered  to  sell  the  es- 
tates devised,  and  to  lay  out  the 
pmrcbase-nioney  in  the  purchase 


of  other  estates  to  be  settled  to 
such  of  the  uses  in  the  will  of  B. 
as  should  be  existing  undeter- 
mined or  capable  of  taking  effect 
at  the  time  of  the  sale.  The 
trustees  sold,  and  with  the  pur- 
chase-money purchased  an  es- 
tate, which,  by  a  conveyance 
reciting  the  act,  was  conveyed  to 
them  to  such  of  the  uses  in  the 
will  of  B.  as  were  then  existing 
undetermined  and  capable  of  tak- 
ing effect.  Held,  that  under  thb 
conveyance,  the  trustees  took  a 
fee.  Wortham  and  Another  v. 
Mackinnon,  Poge  564 


DEMISE. 
See  Landlord  and  Tenant,  2. 

DEVIATION. 
See  Insurajics,  4»    ■ 

DEVISE. 

1.  "  As  to  the  rest  of' my  estate, 
my  two  houses  in  S.  and  T.  I 
give  to  my  wife  for  life;  after 
her  decease,  that  in  iS.  to  my 
daughter,  the  other  between  my 
two  sons.  The  rest  t)f  toy  estate 
of  what  kind  soever,  one  third  to 
my  wife,  the  rest  equally  among 
the  three  children.*"  The  testator 
had  no  real  property  but  the  two 
houses : 

Held,  that  the  daughter  took  a 
fee  in  the  house  in  S.  Gall  v. 
Esdaile.  S23 

2.  *•  My  house  in  A.  to  such  son  of 
mine  as  shall  first  attam  twenty- 
one 
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one  years,  when  he  shall  attain 
such  age,  and  his  heirs;  but  in 
case  I  depart  this  life  without  leav- 
ing a  son,  or  leaving  such,  none 
shall  attain  twenty-one,  to  my 
daughter  Jane^  if  she  shall  attain 
twenty-one,  and  her  heirs;  but 
should  I  depart  this  life  without 
leaving  issue,  to  L.  and  his  heirs." 

Testator  lefl  one  child,  his 
daughter  Jancy  who  died  without 
issue  under  the  age  o^  twenty- 
one: 

Held,  that  £.  took  nothing  by 
the  devise  to  him.  Doe  dem.  Rew 
and  Others  v.  LucrafU  Page  386 
3.  </.  //.  devised  his  copyhold  pre- 
mises called  p.,  &c.  to  the  use  of 
trustees,  in  trust  for  his  wife,  dur- 
ing her  life  or  widowhood,  or  so 
long  as  she  should  reside  upon  the 
premises;  remainder  to  the  uses 
declared  of  his  residue:  he  de- 
vised to  the  same  trustees  a  free- 
hold estate,  charged  with  an  an- 
annuity,  in  trust  for  his  daughter 
for  life;  remainder  to  the  use  of 
her  children  in  tail,  and  in  default 
of  issue  upon  the  trusts  declared 
as  to  his  residue ;  he  further  de- 
vised to  the  same  trustees  certain 
freehold  premises,  and  all  the  re- 
sidue of  his  real  estates,  in  trust 
for  his  son  i/.  for  life,  charged 
with  an  annuity  to  testator's  wife, 
remainder  in  tail  male  to  the  issue 
of  his  son ;  on  failure  of  such  issue, 
a  further  annuity  being  thereupon 
payable  to  testator's  wife,  to  the 
use  of  his  grandson  G.  for  life, 
remainder  to  the  sons  q{  his  grand- 
sou  in  tail  male ;  and  on  failure  of 


suph  issue,  to  the  use  of  the  sons 
of  his  daughter  in  tail  male,  re- 
mainder to  his   right  heirs.     He 
bequeathed  all  his   ready  money 
to  his  wife  absolutely;  the  divi- 
dends of  all  his  money  in  the  funds 
to  his  wife  for  life;  and  all  the 
personal  property  in  and  upon  the 
copyhold  premises,  in  trust  for  his 
wife,   during   such  time   as   she 
should  be  entitled  to  the  copyhold 
premises,   and  on   the  determin- 
ation of  her  estate  therein,  for  his 
son,  the  devisee  of  the  residuary 
real  estate.     The  testator,  by  his 
first  codicil,  referring'  to  his  will, 
and  reciting  the  death  of  his  son, 
devised  to  the   husband,  of  his 
daughter,    after  her   death,    the 
freehold  estate  devised  by  his  will 
to    her;    charged   his    residuary 
estate  with  a  further  annuity  to  his 
wife,  over  and  above  thoae  already 
limited  thereout  for  her  benefit; 
bequeathed  two  further  annuities 
to  his  daughter  and  to  her  hus- 
band, and  revoked  the  bequest  of 
his  personal  property  in  and  about 
his  copyhold  premises,  giving  the 
same  and  the  residue  of  his  per- 
sonal property  absolutely  to  liia 
wife,  and  in  the  event  of  her  death 
before  him,  to  his  nephew*    By  a 
second  codicil  the   testator  ap- 
pointed his  wife  sole  executrix 
and  residuary  legatee  of  his  per- 
sonal property;   and  by  a  third 
codicil  directed  the  proceeds  of 
certain  shares  in  the  County  Fire 
Office,  to  be  enjoyed  by  his  wife 
for  life ;  after  her  death,  by  his 
daughter  and  her  husbaiKl  for  life; 

and 
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and  after  their  decease  by  his  heir 
in  possession.  By  a  fourth  codi- 
cil, revoking  and  making  void  se- 
veral of  the  dispositions  thereto- 
fore made  by  his  will  and  codicils, 
of  all  his  freehold,  copyhold,  and 
personal  estate  and  effects  of  every 
kind  and  description,  instead  and 
in  place  of  such  devise,  disposi* 
tion,  and  bequest  thereof,,  gave, 
devised,  and  bequeathed  all  and 
every  his  freehold,  copyhold,  and 
personal  estate  and  effects  of  every 
kind  and  description  whatsoever 
and  wheresoever  situated,  to  his 
daughter  for  life,  remainder  to  his 
grandson  and  his  heirs  in  strict 
entail,  the  rents  to  accumulate  for 
his  benefit  till  he  was  twenty-one ; 
and  on  failure  of  issue,  as  by  his 
will  directed :  he  ratified  and  con- 
firmed the  several  annuities  and 
donations  by  his  will  and  former 
codicils  bequeathed;  and  gave 
and  bequeathed  to  his  wife  a  fur- 
ther annuity,  with  die  like  restric- 
tions as  the  former,  were  payable ; 
in  all  other  respects  confirming  his 
will  and  codicils :  Held,  that  the 
devise  to  testator's  wife  of  the 
copyhold  premises  called  P.  was 
not  revoked  by  the  fourth  codicil. 
To  revoke  a  clear  devise,  the 
intention  to  revoke  must  be  as 
clear  as  the  devise.  Doe  dem.  F; 
Hearle  and  A.  M.  Hearle,  his 
Wife^  V,  Hicksn  Page  475 

DISTRESS. 
See  Rent-charge. 


ELISORS. 
See  Practice,  3« 

ELECTION. 
See  Remt-charos.    Bake- 

RUPT,  1. 

ENTRY. 
See  Rent-charge. 

EVIDENCE. 
See  Annuity. 

1.  The  judgment  in  the  preceding 
ejectment  is  evidence  in  an  action 
for  mesne  profits  against  a  De- 
fendant who  came  into  possesiioD 
under  the  Defendant  in  the  eject- 
ment.   Doe  V.  Whitcomb.  Page  46 

2.  Where  a  party  being  surprisedhy 
a  statement  of  his  own  witoeni 
calls  other  witnesses  to  contradict 
him  as  to  a  particular  fiict,  the 
whole  of  the  testimony  of  the  con- 
tradicted witness  is  n^t,  therefore^ 
to  be  repudiated  by  the  Judge. 
Bradley  v.  Ricardo.  SI 

3.  Examination  of  witoeasea  by  pn>- 
thonotary.    Pirier.  Iron.       145 

4.  When  the  bill  of  particulars  ii. 
appended  to  the  record  pursusot 
to  the  rule  of  Court,  it  is  not  oe* 
cessary  to  prove  the  delivery  of  it 
to  the  Defendant.  Macartky^^ 
Smith.  145 

5.  Use  and  occupation.  Defendanty 
who  had  occupied  under  a  lease 
which  expired  at  Lady^ay  18S9, 
paid  a  quarter's  rent  on  Midsum- 
mer-day  1829,  deducting  aomething 
for  repairs ;  he  was  not  afterwards 

seen 


EVIDENCE. 


581 


seen  on  the  premises,  but  the  rent 
was  paid  at  irregular  intervals  by 
Z.y  who  was  in  occupation  for  the 
ensuing  two  years :  Held,  that  it 
was  correctly  left  to  a  jury  to  find 
whether  the  lessor  had  accepted 
Z.  as  a  tenant,  and  the  jury  having 
found  for  Defendant,  the  Court 
refused  to  set  aside  the  verdict. 
Woodcock  V.  Nuth.  Page  1 70 

€•  Where  a  party  holds  land  under 
a  written  agreement,  parol  evi- 
dence cannot  be  received  of  the 
fact  under  whom  he  came  into 
possession.    Doe  v.  Harvey. 

239 

7.  Devise  of  all  testator's  freehold 
and  real  estates  in  the  county  of 
L.  and  city  of  Z.  Testator  had 
no  estates  in  the  county  of  L. ;  a 
small  estate  in  the  city  of  Z.,  in- 
adequate to  meet  the  charges  in 
the  will ;  and  estates  in  the  county 
of  C.  not  mentioned  in  the  will : 
Held,  that  the  devisee  could  not 
be  allowed  to  shew  by  parol  evi- 
dence, that  the  estates  in  the 
county  of  C.  were  devised  to  him 
in  the  drafb  of  the  will ;  that  the 
drat*t  was  sent  to  a  conveyancer 
to  make  certain  alterations  not 
affecting  the  estates  in  county  C ; 
that  by  mistake  he  erased  the 
words  county  of  C, ;  and  that  tes- 
tator, after  keeping  the  altered 
will  by  him  for  some  time,  exe- 
cuted it  without  adverting  to  the 
alteration  as  to  the  county  of  C. 
Miller  v.  Travers  and  Others* 

^  QtuerCf  Whether  pregnancy  and 
imminent  delivery  be  a  cause  for 
Vol.  VIIL 


the  examination  of  a  witness  by 
the  prothonotary,  under  1  IV,  if* 

C.22. 

If  so,  it  must  be  shewn  by 
affidavits  of  competent  persons, 
that  the  delivery  will  probably 
happen  about  the  time  fixed  for 
the  trial  of  the  cause.  Abraham 
v.  Newton.  P^g^  274? 

9.  From  a  covenant  in  the  Defend- 
ant's lease,  to  contribute  with  other 
occupiers  of  the  lessor's  property 
a  rateable  proportion  of  the  ex- 
pense of  keeping  up  paths  used  in 
common  between  them,  coupled 
with  the  fact  that  the  Plaintiff*  had 
always  used  a  path  between  his 
house  and  the  Defendant's  from  a 
period  anterior  to  the  Defendant's 
lease,  and  that  there  was  no  other 
path  to  which  the  covenant  could 
apply,  the  Court  inferred,  that  the 
soil  of  the  path,  whicli  was  included 
in  the  demise  to  the  Defendant, 
was  demised  subject  to  a  right  of 
way  in  the  Plaintiff.  Oakley  v. 
Adamson,  356 

10.  A  general  release  by  a  creditor 
to  a  bankrupt  'is  not  sufficient  to 
render  the  bankrupt  a  competent 
witness  for  the  creditor,  where  the 
result  of  his  testimony  would  give 
the  creditor  a  right  to  prove  under 
the  commission.  The  creditor 
ought  also  to  give  a  release  to  the 
assignee  of  all  claim  on  the  ban|c- 
rupt*s  estate,  and  the  bankrupt 
ought  to  release  his  claim  to  a 
surpl  us.  Ferryman  v.  SteggaU  and 
Another.  S69 

11.  In  an  action  for  criminal  con- 
versation,  the  letters  of  the  wife 

Q  q  to 
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to  her  husband  and  others  are 
admissible  in  evidence  to  shew  the 
state  of  the  wife's  feelings,  al- 
though they  may  also  state  a  fact 
which  would  not  strictly  be  evi- 
dence.    Willis  V.  Bernard, 

Page  376 
1*2.  The  declarations  of  a  shopman 
are  not  evidence  against  his  em- 
ployer, unless  made  in  the  course 
of  his  employer's  business.  Garth 
V.  Howard  and  Another.  451 

EXECUTION. 
See  L4>NDLORD  and  Tekakt,  !• 

A  party  discharged  from  arrest 
on-  giving  security,  cannot  be  ar- 
rested agftiD  if  the  security  turn 
out  J  to  be  worthless^  unless  he  has 

'  been  guilty  of  fraud.  Wilson  v. 
>  Hkmer.  '■>•.>  54* 


FALSE  JUDGMENT. 

See  Court  op  Requests.    Prac- 
tice, 13. 

FINE. 

1.  A  fine  on  paper  from  Jamaica^ 
where  no  parchment  could  be 
procured,  allowed  to  pass,  being 
copied  on  parchment  and  attached 
to  the  paper.  King,  Demandant ; 
Gibson y  Deforciant,  4? 

2,  A  fine  was  taken  in  the  West 
Indies f  by  commissioners  under  a 

X  dedimus  potestatem  duly  acknow- 
ledged :  the  prsecipe  and  concord 
were  signed  by  the  commissioners, 


and  the  usual  affidavit  made  hj 
one  of  them ;  but  one  of  the  com- 
missioners omitted  to  endorse  his 
name  on  the  dedimus. 

Held,  that  the  fine  might  pass 
notwithstanding.  Markham^ Plain- 
tiff^; Bayley^  Deforciant. 

Page  18 

FOREIGN  JUDGMENT. 

In  order  to  sustain  a  suit  in  Eng- 
land  for  damages  awarded  by  an 
Admhralty  Court  abroad,  the 
transcript  of  the  proceedings  in 
the  Admiralty  Court  should  shew 
expressly,  and  not  by  mere  infer- 
ence, the  sentence  of  the  Admi- 
ralty Court,  and  that  the  Defend- 
ant was  within  its  jurisdictidn. 
Obicini  v.  Bligh.  SS5 


GUARANTY. 

See  Surety. 

1.  Declaration  that  C.  K.  was  in- 
debted to  the  firm  of  B.  and  H.; 
that  Plaintiff  had  been  appointed 
by  the  Court  of  Chancery  re- 
ceiver of  the  debts  of  the  firm, 
whereby  C.  K.  became  liable  to 
pay  Plaintiff  when  requested; 
that  in  consideration  of  the  pre- 
mises, and  that  the  Plaintiff  as 
such  receiver  would  give  C.  K. 
two  months'  time  to  pay,  Defend- 
ant promised  to  pay  in  case  C.  K. 
omitted  to  do  so  within  that  time. 
Breach,  that  C.  K.  omitted,  knd 
that  Defendant  never  paid :  Held, 

on 


INSOLVENT. 


INSURANCE. 


58? 


on  arrest  of  judgment,  that  suffi- 
cient authority  appeared  for  the 
Plaintiff  to  contract  and  sue,  and 
sufficient  consideration  for  the 
Defendant's  promise.  Wtllatts  v, 
Kennedy.  PcLgc  5 


INSOLVENT- 

See  Practice,  1. 

!•  A  discharged  insolvent  is  not  ex- 
onerated from  the  claim  of  a 
surety,  who  pays  subsequently  to 
the  discharge  a  debt  due  before. 
PoweU  V.  Eason.  23 

2.  A.^  being  distrained  on  for  rent 
arrear,  applied  to  Defendant,  to 
whom  he  was  already  indebted,  to 
advance  him  money ;  Defendant 
refused  to  do  so  unless  upon  se- 
curity ;  whereupon  A»  assigned  to 
him  all  his  personal  estate  and 
effects  in  trust  to  pay  Defendant 
and  other  creditors:  Held,  not 
a    voluntary    conveyance    within 

.  7  G,  4..  c.  57.  J.  32.     Arnell   the 
Younger  v.  Bean  and  Another, 

87 

3.  It  is  too  late  to  move  to  bring  up 
an  insolvent  under  the  compulsory 
clause  of  the  Lords*  Act  on  the 
seventh  day  of  term.  Acraman 
v.  Harrison*  154? 

4.^  A  prisoner  brought  up  under  the 

compulsory  clause  of  the  Lords' 

Act,  allowed   time,   on   an  alle^ 

•gation  that  he  had  petitioned  the 

insolvent  debtors*  court.     In  the 

Jdatter  ofPayne^  a  Prisoner*  194 


INSURANCE. 

1.  A  policy  on  ship  at  and  from 
Bristol  to  London^  attaches  during 
the  vessel's  stay  at  Bristol;  there- 
fore, where  the  assured  did  not 
sail  till  three  months  after  the 
execution  of  the  policy.  Held, 
that  the  delay  was  a  material 
variation  of  the  risk.  Palmer  v. 
Marshall.  Poge  79 

2.  Homeward  policy  on  freight,  at 
and  from  Algoa,  attaches,  when 
the  ship  is  at  i^.  in  a  condition  to 
begin  to  take  in  her  homeward 
cargo.     Williamson  ▼.  Inr^s;     81 

3.  Defendant  executed,  28th  of 
February  1824,  a  policy  of  assur- 
ance on  freight  from  Biacapore  to 
Europe^  with  liberty  to  sail  to, 
touch,  and  stay  at,  kuy  plades 
whatsoever,  to  load,  nnlokd, 
reload,  and  for  all  necessary 
purposes  whatever.  The  ship 
sailed  from  London  in  September 
1823,  and  having  been  detained 
by  the  captain  for  his  own  pur- 
poses at  Van  Dieman^s  Landf  did 
not  arrive  at  Sincapore  till  the 
30th  of  March  1825 ;  she  sailed 
thence  on  the  voyage  insured  the 
tidofMay  1825: 

Held,  that  by  so  long  a  post- 
ponement of  the  risk  the  Defend-* 
ant  was  discharged,  a  jury  having 
found  the  delay  unreasonable. 
Mount  V.  Larkins,  10& 

4.  Plaintiff,  owner  and  captain  of  a 
ship,  agreed  by  charterparty  to 
proceed  to  the  Cape,  and  having 
delivered  goods  there,  to  proceed 

Q  q  2  with 


584^ 


INSURANCE. 


LANDLORD  AND  TENANT. 


with  all  convenient  speed  to  Bont' 
ba^y  where  the  freighter  engaged 
to  put  on  board  a  cargo  of  cotton 
for  England.  The  PJaintifF  was 
to  have  the  cabins  and  between 
decks  for  his  own  benefit.  Plain- 
tiff arrived  at  the  Cape^  and  might 
have  proceeded  on  his  voyage  in 
two  days,  but  he  remained'Hhere 
ten,  taking  in  cattle  for  the  Mau' 
ritius  on  his  own  account:  he 
Went  round  by  the  Mauritius  in 
his  way  to  Bombai/y  and  arrived 
at  the  latter  place  six  weeks  later 
than  he  would  have  done  if  he 
had  proceeded  thither  direct. 
Other  ships  had  arrived  in  the 
mean  time.  The  freighter  refused 
to  load ;  and  in  an  action  on  the 
'  €harterparty»  the  jury  were  di- 
rected to  consider  whether  the 
deviation  wa»  such  as  to  have  de- 
prived the  freighter  of  the  benefit 
of  the  contract;  and  a  verdict 
being  found  for  the  Defendant,  a 
new  trial  was  refused.  Freeman 
V.  Taylor.  ^^g^  124 

5.  The  announcement  in  iht  foreign 
lists  filed  at  Lloi/d'B  of  the  sailing 
of  a  ship  out  of  the  port  from 
which  she  is  insured,  does  not  dis- 
pense with  the  assured's  disclosing 

.  a  letter  received  from  his  captain 
before  the  policy  is  effected,  an- 
nouncing the  day  of  his  intended 
departure.   EUon  v.  Larkins.   198 

6.  Insurance  January  28th,  on  a 
vessel  afloat,  at  and  from  Bristol 
to  London.  The  vessel  sailed  on 
the  17th  o£Mai/: 

Held,    that  the  delay,    unac- 
counted  for»  was    unreasonable, 


and  discharged  the  underwriter, 
although  the  vessel  was  of  a 
species  which  does  not  usually 
sail  in  the  winter.  Palmer  v. 
Marshall.  Page  S17 

7.  Upon  the  ebbing  of  the  tide,  a 
vessel  took  the  ground  in  a  tide 
harbour,  in  the  place  where  it 
was  intended  she  should ;  but,  in 
so  doing,  struck  against  some 
hard  substance,  by  which  two 
holes  were  made  in  her  bottom, 
and  the  cargo  damaged:  Held 
not  a  stranding  for  which  the 
underwriters  were  liable  upon  an 
insurance  on  com  warranted  free 
from  average,  unless  general,  or 
the  ship  be  stranded.  Kingsford 
v.  Marshall.  458 


JUDGMENT. 

See  Evidence,  1.     Prac- 
tice, 8. 17. 

JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

See  Practice,  11. 


LANDLORD  AND  TENANT. 

See  Evidence,  5,  6. 

1.  As  against  an  execution  creditor, 
a  landlord  is  entitled  to  a  full 
year's  rent,  although  he  has  been 
used  to  remit  some  portion  of  it 

to 


MONEY  HAD  AND  RECEIVED. 


PARTNER. 


$SS 


to  his  tenant.  Williams  v.  Lew- 
sey.  P^g^  28 

2.  «  Sept.2\.  1829. 

**  K.  agrees  to  let,  and  P.  to 
take,  a  house  in  its  unfinished 
state,  for  the  term  of  sixty  years, 
being  the  whole  term  that  AT.  has 
the  same  leased  to  him,  at  the 
rent  of  5251,  payable  quarterly, 
the  first  payment  to  be  made  for 
the  half  quarter  at  Christmas  next; 
P.  to  insure  the  premises,  and  to 
have  the  benefit  of  an  insurance 
lately  paid :  a  lease  and  counterpart 
to  be  prepared  at  the  expense  of 
p.,  and  to  contain  all  the  clauses, 
covenants,  and  agreements  K,  en- 
tered into  in  the  lease  granted  to 
him:" 

Held,  an  actual  demise,  and 
not  a  mere  agreement  for  a  lease. 
Doe  d.  Pearson  v.  Ries  and  Knapp. 

178 


MEMORANDA,  139.  467. 

MONEY  HAD  AND  RE- 
CEIVED. 

The  sheriff  sold  goods  under  ^ifi.fa.^ 
without  notice  of  a  previous  act 
of  bankruptcy  by  the  Defendant, 
and  paid  over  the  proceeds  of  the 
sale  to  the  Plaintiff  upon  an  in- 
demnity :  Held,  that  the  Defend- 
ant's assignee  might  properly  sue 
the  sheriff  in  an  action  for  money 
had  and  received.  Young,  As- 
signee  of  Young,  a  Bankrupif  v. 


Marshall  and  Poland,  Sheriff'  of 
Middlesex.  Page  43 


NEW  TRIAL. 


See  Costs,  1. 

Defendant's  attorney  had  notice^ 
Nov.  26th,  that  his  cause  was  set 
down  for  trial;  five  days  after- 
wards it  was  called  on  and  tried 
as  an  undefended  cause,  no  one 
appearing  for  the  Defendant* 

The  Defendant's  attorney  hav- 
ing on  the  day  of  trial  delivered 
no  briefs,  the  Court  refused  a  new 
trial  upon  any  terms*  Gwili  v. 
Crawley*  144 


PARTICULAR. 
See  PRACTtCE,  15. 18* 

PARTNER. 

In  July  1820  JV.  advanced  to  S. 
and  S;  then  carrying  on  business 
in  partnership  as  brewers,  the  sum 
of  24,000^.,  and  all  three  executed 
a  deed,  by  the  express  terms 
whereof  a  partnership  stock  was 
created,  in  which  they  had  all  a 
joint  property ;  W.  however  was 
not  to  have  any  definite  aliquot 
proportion  of  the  profits,  but  was 
to  have  an  account  of  the  profits 
as  between  themselves,  so  as  to 
get  20001.  or  2400^.  a  year,  as  the 


506 


PLEADING. 


PRACTICE. 


..case  might' be,  out  of  the  clear 
> .  fNTo&ts :  WJb  Dame  never  appeared 
to  the  world  as  a  partner : 

Held,  that  fF.  was  a  partner; 
and  the  new  firm  having  become 
bankrupt  in  1826,  held,  that  the 
creditors  of  the  old  firm  and  the 

creditors  of  the   new  firm  were 

» 

both  entitled  to  prove  against  the 
'  property  of  the  new  firm.  Ex  parte 
"    Chuckf  in  the  Matter  of  Starkey 

and  Another^  Bankrupts.  Page  469 

PLEADING. 

See  Rent-charge,  1.  Trespass,  L 
Adultery*    Amendment,  2. 

1»  I^aiiUflSi  declared  as  assignees, 

• ;  but  assigned  a  breach  in  non*pay- 
7}9eni  to  ihem,  assignees  as  afore- 
^jd,.  instead  of  as  assignees  as 
aiqresaid:  Held,  sufficient  on  spe- 

r  >rial  demurrer.  Cobbett  and  Others^ 

'  jU»gn^ei  of  Baker,  a  Bankrupt,  v. 

Cochrane^  17 

%  The  d^ipratiqp  stated  that  De- 
feodants  A.y  i/.,  and  C.  broke  a 
close  of  the  Plaintiff  abutting  on 
a  close  of  the  said  Defendant, 
The  Plaintiff's  close  abutted  on  a 

•   dose  of  the  Defendant  A, :  Held, 

^  aici  ambiguity,  and  not  a  variance, 
r  Wajford  v.  Anthony  and  Others. 

15 

3«  It  18  no  ground   for   a   plea  in 

-  abatement,  that  a  Defendant,  sued 
as  a  Scotch  peer,  is  also  described 
as  having  privilege  of  parliament. 
CantxoM  v.  Earl  of  Stirling.    174 

4.'  Replevin.  Defendant  avowed  that 
the  rent  was  payable  at  Martinmas, 

■   to*  wit,  Nov.  23.  i 


Held,  that  thia  must  be  taken 
to  mean  Netv  Martinmas;  and 
Plaintiff  having  shewn  that  the 
rent  was  in  fact  payable  at  Old 
MartinmaSf  the  Court  refused  to 
set  aside  a  verdict  given  for  him. 
Smith  v.  Walton  and  Another, 

Page2S5 

5.  The  county  in  the  margin  of  the 
declaration  held  a  sufficient  veuue, 
on  special  demurrer.  Duncan  v. 
Passenger.  355 

6.  A  plea  in  abatement  by  an  Earl 
of  misnomer  in  his  title  of  dignity 
must  allege  positively,  and  not 
merely  by  inference,*  that  he  was 
Earl  at  the  time  of  suing  out  the 
writ.     Digby  v.  Alexander.     416 

7*  To  debt  on  a  judgment,  the  De- 
fendant pleaded  a  release  of  De- 
cember 1831,  destroyed  by  acci- 
dent. Upon  affidavit  that  the  plea 
was  false,  the  Court  allowed  the 
Plaintiff  to  sign  judgment  as  for 
want  of  a  plea.    Smith  v«  Hardy. 

435 

PONE. 
See  Practice,  5. 

PRACTICE. 
See  Privilege,  1.    Evidence,  3.8. 

1.  Plaintiff  issued  a  mandate  to  the 
officer  of  a  liberty,  to  arrest  the 
Defendant  on  a  ca.  sa.  Defend- 
ant was  afterwards  discharged, 
under  the  insolvent  debtors'  act, 
from  the  custody  of  the  sheriff  of 
the  county.  The  Plaintiff  having 
become  the  assignee  under  the 
discharge.    Held,    that   h«    was 

•  estopped  to  ruler  the  ofSOer  of.ihe 

liberty 


PRACTICE. 


!    --i 


587. 


liberty  to  return  the  roahdate  for 
the  capture  of  the  Defendant. 
Heptoorth  v.  Sanderson,    Page  19 

2.  Defendant,  upon  certain  terms 
favourable  to  Plaintiff,  was  allowed 
to  have  a  special  jury  after  the 
cause  had  stood  for  trial  by  a 
common  jury  during  a  whole  sit- 
tings, and  had  been  twice  post- 
poned at  the  instance  of  the  De- 
fendant. Thome  v.  Marquis  of 
Londonderry/*  26 

S.  Practice  as  to  Elisors.  Mayor  and 
Corporation  of  Norwich  v.  Gill, 

27 
4u  The  Court  refused  to  discharge 
the  rule  for  a  special  jury,  on  the 
ground  that  the  Defendant  had 
obtained  it  in  January  1831  >  and 
up  to  the  Michaelmas  term  fol- 
lowing had  omitted  to  strike  the 
jury,  although  the  cause  stood  for 
trial  in  July.  Andrews  v.  Thom- 
ion»  64 

5.  The  cause  assigned  at  the  end  of 
a  writ  of  pone  is  mere  form,  and 
cannot  be  traversed  by  the  sheriff. 
Talbot  V.  Binns  and  Another.    71 

6.  By  the  Bath  court  of  requests 
act,  a  Plaintiff  who  sues  in  another 
court  for  a  debt  he  might  have 
recovered  in  the  Bath  court,  shall 
not,  by  reason  of  a  verdict  for  him, 
be  entitled  to  costs. 

This  Court  refused  to  stay  pro- 
ceedings before  verdict,  upon  pay- 
ment of  debt  without  costs,  upon 
the  ground  that  the  action  ought 
.  to  have  been  brought  in  the  Bath 
'  court.     Meredith  v.  Drew*      14-1 
*fi  In  an  action  on  a  policy  of  insur- 
ance, the  Court  refused    jpon  a 


new  trial  to  change  the  venue  from 
Dorset  to  London^  upon  the  ground 
that  both  the  parties  lived  in  Lon- 
don,  and  that  all  the  witnesses 
came  from  London  on  the  first 
trial.     Palmer  v.  Marshall. 

Page  165 

8.  Judgment  of  non  pros  cannot  be 
signed  for  omission  to  deliver  par- 
ticulars pursuant  to  a  Judge's  or- 
der.    Sutton  v.  Clark,  165 

9.  A  petitioning  creditor  attending 
commissioners  of  bankrupt,  is  pro- 
tected from  arrest,  eundo  morando 
et  redeundo. 

If  he  shews  that  he  is  on  his 
way  home,  it  is  for  the  party  who 
arrests  to  prove  a  deviation.  Selbg 
V.  HiUs.  166 

10.  A  party  has,  m  general,  fbur 
days'  time  to  plead '  dfter  Jtrdg- 
ment  of  respondeat' &usler.  '  Clint* 
well  V.  EaH  of  StirKng;  177 

11.  When  the  Plaintiff  giv«»  notice 
of  trial  a  term  earlier  than  the 
rules  of  court  require,  if  he  omits 
to  try  pursuant  to  his  notice,  the 
Defendant  may  move  for  judg- 
ment, as  in  case  of  a'nottSoit,  the 
next  term.     Howell  t.  P&wleU^ 

<272 

12.  An  undertaking  for  a  bidi-btod 
given  to  the  sheriff  by  the  Defeiid- 
ant's  attorney,  being  a  mere  nul- 
lity, an  application  by  Defendaift 
to  set  it  aside  and  enter  a  common 
appearance,  was  discharged  with 
costs,  though  Defendant  was  a 
feme  covert.     Lewis  v.  ATiitgA^; 

271 
IS.  Entitling  affidavit  in  false  Judg- 
ment.    Watson  \,  WaUter^      815 

14.  Omis- 


3&S 


PRACTICE. 


PRIVtLEGE. 


14f*  Omission  in  notice  of  bail  to  de- 
scribe the  btfil  as  householders  or 
freeholders,  does  not,  under  the 
rule  of  Trinity  1831,  authorise 
the  PlaiaUff  to  take  an  assignment 
of  the  bail-bond.  The  objection 
should  be  made  when  the  bail 
come  up.  Bell  and  Another,  As- 
Mgnees  of  the  Sheriff"  of  Middlesex, 
V.  Foster  and  Others.      Page  834* 

15.  A  particular  of  demand  is  not  to 
be  construed  so  rigidly  as  to  non- 
suit a  plaintiff  for  inaccuracies 
which  could  not  mislead.  Dis- 
bursements held  recoverable  under 
an  item  for  '<  cash  advanced." 
Harrison  ▼•  Wood.  371 

i$.  The  pajrment  of  costs  for  not 
proceeding  to  trial  is  not  a  condi- 
tion pfjpcedent  to  ulterior  pro- 
ceedings, unless  so  specified  in 
the  rule."^  It^ofi  v.  Collins.    374 

17.  The  Defendant  being  in  a  con- 
dition 't6  iintit  judgment  of  non 
pros  for  want  of  a  dedaration,  the 
Plaintiff,  with  a  view  to  prevent 
the  non  pros,  obtained  a  rule  to 
discontinue  on  payment  of  costs ; 
however,  instead  of  paying  costs 
or  discontinuing,  as  soon  as  the 
rule  had  expired,  he  served  the 

'  Defendant  with  a  declaration : 
Held  a  fraud  on  the  proceedings 
of  the  Court;  and  the  Defendant 
having  entered  up  judgment  of 
91091  pros,  the  Court  refused  to  set 
it  aside.     Ariel  v.  Barrow.      375 

18.  P]ainti£&,  spirit  merchants,  inad- 
vertently delivered  a  bill  of  parti- 
culars for  goods  sold  to  Defendant 
in  their  trade  of  brewers.  A  ver- 
dict having  been  given  for  Plain- 


tiff, on  proof  of  delivery  of  spirits, 
Defendant  obtained  a  rule  nisi  for 
a  nonsuit,  on  the  ground  that  he 
had  been  surprised  by  the  vari- 
ance between  the  particular  and 
the  proof;  it  appearing,  however, 
that  he  had  been  neither  surprised 
nor  misled,  the  Court  discharged 
the  rule.  Lambirth  and  Another 
Y.Rqff.  PageUl 

19.  Practice,  as  to  protection  of 
sheriff.  Parker  and  Others  v. 
Booth.  85 

PRESENTATION. 

An  advowson  belongs  to  a  prebend- 
ary in  right  of  his  prebend :  the 
church  becomes  vacant,  and  pre- 
bendary dies  without  having  pre- 
sented: the  presentation  belongs 
to  his  personal  representative,  ac- 
cording to  the  opinion  of  six 
Judges  out  of  eight,  delivered  in 
the  House  of  Lords.  Mirdumu 
and  Another,  who  have  survived 
George  Bishop  of  Lincoln,  Plain- 
tiffs in  error,  v.  Rennell  JVe-  De- 
Jendant  in  error.  490 

PRESCRIPTION. 

See  Tolls. 

PREBEND. 
See  Presentation. 

PRIVILEGE. 

Defendant  having  voted  at  the  elec- 
tion o£  Scotch  peers.  Held,  as  a 
Scotch  peer,  entitled  to  be  dis- 
charged from  arrest,  although  his 
vote  had  been  protested  against, 

his 


RENT-CHARGE. 


SET  OFF. 
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his  claim  to  the  title  disputed,  and 
never  recognised  by  the  House  of 
Lords  or  at  Court.  Dighyv*  Lord 
Stirling.  Page  55 

PROOF  OF  DEBT. 
See  Partner. 


RECOVERY. 

1.  Recovery  amended  by  transpos- 
ing the  names  of  demandant  and 
tenant.  Hamilton,  Demandant; 
Farrer,  Tenant;  Wilson,  Vouchee. 

10 

2.  Booty,  Demandant;     Cameron, 

Tenant;  North  and  three  Others, 
Vouchees.  18 

REGUL^  GENERALES. 

288.  466 

RENT^CHARGE. 

Defendant  made  cognizance  in  re- 
plevin, under  a  power  of  distress 
for  an  annuity  granted  by  G.  T. 
to  H.  in  September  1806.  Plain- 
tiff pleaded  that  in  May  1806, 
G.  T;  for  securing  another  an- 
nuity, and  in  consideration  of 
SOOO^.,  granted,  bargained,  sold, 
and  demised  the  premises  in  which, 
&c.  to  jP.  for  ninety-nine  years : 

Held,  no  bar,  without  alleging 
entry  by  F.,  or  that  F.  elected 
that  the  deed  should  enure  by  way 
of  bargain  and  sale. 

Held,  also,  that  standing  crops 
cannot  be  taken  under  a  power  to 
distrain  for  the  arrears  of  an  an- 
nuity.   Miller  v.  Green*  92 

Vol.  VIIL 


RELEASE. 
See  Evidence,  10. 
The  Plaintiff  and  other  creditors  of 
the  Defendants  signed  resolutions 
for  entering  into  a  composition 
deed  with  the  Defendants,  upon 
their  property  being  assigned  to 
trustees  for  the  payment  of  the 
creditors. 

The  Defendants  and  their  trus- 
tees having  refused  to  allow  the 
Plaintiff  to  come  in  as  a  creditor 
under  the  deed,  Held, 

That  he  might  sue  Defendants 
notwithstanding  the  execution  of 
the  resolutions.  Garrard  v.  Woot- 
ner  and  Another.  Page  25S 

REVOCATION. 
See  DsYisSfS. 

RIGHT  OF  WAY, 
See  EviDBNOBy  9» 


SAVINGS  BANK. 

Since  9G.4.  0.92*  an  action  does 
not  lie  against  the  trustee  of  a 
savings  bank.  In  case  of  disputes, 
the  only  mode  of  proceeding  is 
by  arbitration.  Crisp  v.  Bunbury, 
Bart,  and  Others.  394 

SET  OFF. 

See  Costs,  2,  S.  7. 

By  order  of  Nisi  Prius,  a  verdict 

having  been  entered  for  the  Plain- 

Rr  tiil^ 
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SURETY- 


tiff,  and  the  Plaintiff  having  therein 
agreed  tp.frgjfktbe  Defendant  7tfo 
the  Court  allowed  Umt  sum  to  be 
set  off  against  the  Plaintiff's  judg- 
ment.   Newton  v.  Newton. 

Page  202 

SHAM  PLEA. 

See  Pleading,  7- 


■'  ■•  t 


;/\ 


/I 


SHERIFF. 

See  Mqnxy  had  and  rsceived. 
Pbactic£>  19. 

SPECIAL  JURY- 
See  Paaotige,  2-  4. 

.    .;..  ..-.I    .'STAMP. 

A'fiboH^ag^'dted  for  SOOtf.  con- 
'^'ok^M'ptimw  of  sale  and  leasing 
to"  seDurd '<the  principal  and  all 
expenses,  with  interest ;  there  was 
ttlso -a 'ochreuant  to  pay  principal 
and  lnt«r^,  and  all  expenses, 
with- interest  on  the  amount  of 
them : 

'  Held)  not  a  security  for  an  un- 
oeftaiii  and  indefinite  amount 
under  550.3.  <;.  184>.  and  that  a 
9/.  stamp  was  sufficient-    Doe  d. 

'  Scruton  v.  Snaith.  146 

STATUTE  OF  LIMITATIONS. 

L  Defendant,  by  a  deed  reciting 
■  thai  he  was  indebted  to  Plaintiff 
and  others,  assigned  his  property 
ta  Plaintiff,  in  trust  to  pay  6s.  Sd. 
in  the  pound  to  all  such  creditors 
as  should  sign  the  schedule  of 
debts  annexed ;  provided  that  if 


all  did  not  sign,  the  deed  should 
be  void.  Plaintiff  never  signed, 
nor  was  the  amount  of  his  debt 
stated: 

Held,  not  a  sufficient  acknow- 
ledgment to  take  Plcuntiff*s  debt 
out  of  the  statute  of  limitations, 
although  it  was  admitted  orally 
that  he  had  but  one  debt.  Ken- 
nett  V-  Milbank.  Page  38 

2-  Under  9G.4.  c-14.  payment  of 
interest  within  six  jears  by  one 
of  several  joint  contractors  takes 
a  debt  out  of  the  statute  of  limit- 
ations as  against  all.  Wyatt  v. 
Hodson.  309 

STRANDING. 

See  Insurance,  7. 

SUBMISSION. 
See  Arbitration. 

SURETY. 

Defendant  guaranteed  the  payment 
of  porter  to  be  delivered  by  Plain- 
tiff to  J. :  the  guaranty  contained 
no  stipulation  as  to  the  credit  to 
be  given  to «/.  The  custom  of  the 
Plaintiff  was  to  give  six  months, 
and  then,  sometimes,  to  take  a 
bill  at  two.  The  Plaintiff  having, 
without  the  knowledge  of  the  De- 
fendant, given  </.  eleven  months* 
credit.  Held,  that  the  Defendant 
was  discharged  from  his  guaranty. 
Coombe  and  Others  v.  JVoolf.  156 


TIME. 


TRESPASS. 


WATER-COURSE.      »l 


TIME. 

See  Pleading,  4. 

TOLLS. 

The  corporation  of  T.  having  proved 
a  prescriptive  right  to  tolls.  Held, 
that  it  was  not  destroyed  by  a 
charter  of  Elizabeth,  granting  and 
confirming,  among  other  things, 
all  the  ancient  rights  of  the  cor- 
poration, but  exempting  the  in- 
habitants from  toll  in  all  places 
except  London  : 

Held,  that  this  exemption  ap- 
plied to  the  tolls  of  all  other  places 
(except  London),  but  not  to  the 
toils  of  T.  Mayor  and  Burgesses 
of  Truro  v.  Reynalds.      Page  275 

Same  v.  Bastion.  id. 

TRESPASS. 

1.  Trespass  for  entering  Plaintiff's 
close.  Plea,  that  certain  goods  of 
Defendants*  were  there,  and  that 
they  entered  to  take  them,  doing 
no  unnecessary  damage : 

Held,  ill.  Anthony  v.  Haneys 
and  Harding.  186 


VENUE. 

See  Practice,  7.     Pleading,  5. 

Practice  as  to  Venue.     Scruton  v. 
Dawson.  .  28 

VERDICT, 
5cc  Watercourse,  1. 


VOLUNTARY  CONVEYANCE. 

See  Insolvent,  2. 


WARRANTY. 

"  Received  of  B.  10/.  for  a  grey 
four  year  old  colt,  warranted 
sound : " 

Held,  that  the  warranty  was 
confined  to  soundness,  and  that, 
without  proving  fraud,  it  was  no 
ground  of  action  that  the  colt  was 
only  three  years  old.  Budd  v. 
Fairmaner*  Pa<re  48 

2.  1.  Some  splints  cause  lameness, 
others  do  not ;  a  splint*  therefore, 
is  not  one  of  those  patent  defects 
against  which  a  warranty  is  in- 
operative, 

2.  The  Defendant,  havidg  war- 
ranted a  horse  sound  at  the  time 
of  the  contract,  and  the  horse  hav- 
ing afterwards  become  lame  from 
the  effects  of  splint  visible  when 
the  Defendant  sold  him,  Held, 
that  the  Defendant  was  liable  on 
his  warranty.  Margetson  v. 
Wright.  454 

WATER-COURSE. 

On  indictment  for  nuisance  to  a 
public  canal  navigation  established 
by  act  of  parliament,  it  was  found 
by  a  special  verdict,  among  other 
things,  that  the  canal  was  carried 
across  a  river  and  the  adjoining 
valley  by  means  of  an  aqueduct 

and 
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WATER.COURSE. 


and  an  embankment,  in  which 
were  several  arches  and  culverts ; 
that  a  brook  fell  into  the  river 
above  its  point  of  intersection  with 
the  canal,  and  that  in  times  of 
flood  the  water,  which  was  then 
penned  back  into  the  brook,  over- 
flowed its  banks,  and  was  carried, 
by  the  natural  level  of  the  coun- 
try, to  the  above-mentioned  arches, 
and  through  them  to  the  river, 
doing,  however,  much  mischief  to 
the  lands  over  which  it  passed ; 
that  except  for  the  fenders  afler 
mentioned^  the  arches  in  the  aque- 
duct would  be  sufficiently  wide 
for  the  passage  of  the  river  at  all 
times  but  those  of  high  flood,  not- 
withstanding the  improved  drain- 
age of  the  country,  which  had 
increased  the  body  of  water ;  that 
the  Defendants,  occupiers  of  lands 
adjoining  the  river  and  brook,  had, 
subsequently  to  the  making  of  the 
canal,  aqueduct,  and  embankment, 
heightened  certain  artificial  banks, 
called  fenders,  constructed  from 
time  to  time,  as  occasion  required, 
on  their  respective  properties,  for 
the  protection  of  their  lands,  so 
as  to  prevent  the  flood-water  from 


escaping  as  above  mentioned,  and 
that  the  water  had  consequently, 
in  time  of  flood,  come  down  in  so 
large  a  body  against  the  aqueduct 
and  canal  banks,  as  to  endanger 
them  and  obstruct  the  navigation  ; 
that  the  fenders  were  not  unne- 
cessarily high,  and  that  if  they 
were  reduced,  many  hundred 
acres  of  land  would  again  be  ex- 
posed to  inundation :  Held,  that 
to  enable  the  Court  to  come  to 
any  decision  between  the  parties, 
it  ought  also  to  have  been  found, 
—  1.  Whether  the  raising  fenders 
was  an  ancient  and  rightful  usage, 
or  whether  it  had  commenced 
since  the  construction  of  the 
canal ;  2.  Whether  the  course  de- 
scribed by  the  special  verdict  to 
have  been  taken  by  the  flood- 
water  was,  or  was  not,  the  ancient 
and  rightful  course ;  and,  3.  Wlie- 
ther  or  not  the  raising  of  the 
fenders  to  their  present  height  had 
become  necessary  in  consequence 
of  the  construction  of  the  aqueduct. 
Trqffbrd  v.  The  King.    Page  20* 

WITNESS. 
See  Evidence,  2. 
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